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New  York  Common  Pleas  ;  General  Term,  July,  1861. 

MANUFACTURING  CORPORATION. — PERSONAL  LIABILITY  OF  STOCK- 
HOLDERS.— PLEADING. — TRIAL. — JUDGMENT  AGAINST  CORPORA- 
TION is  EVIDENCE  OF  DEBT. 

Under  the  provisions  of  the  Laws  of  1853,  705,  ch.  333,  §  2, — allowing  manufac- 
turing corporations  to  purchase  property  necessary  for  their  business,  and  issue 
stock  in  payment  therefor,  which  stock  shall  be  deemed  full  stock,  and  the 
holders  not  liable  for  further  payments  under  the  10th  section  of  the  general 
act, — the  holder  of  such  stock  when  sued,  to  charge  him  personally  under  the 
general  act  with  a  debt  of  the  corporation,  may,  in  his  answer,  couple  with  his 
admission  that  he  is  a  stockholder,  averments  that  the  stock  held  and  owned 
by  him  was  issued  by  the  company  in  payment  for  property  purchased  by  its 
trustees,  and  necessary  for  their  business,  and  that  it  was  full  paid  stock,  not 
liable  to  any  further  calls  or  payments  ;  and  such  admission  does  not  aid  the 
plaintiff. 

If,  on  the  trial,  there  is  no  other  proof  of  the  defendant's  ownership  of  stock  than 
such  admission,  a  motion  to  dismiss  the  complaint  should  be  granted. 

Where  in  such  case,  upon  a  motion  to  dismiss  the  complaint  and  after  the  plain- 
tiff had  rested,  but  before  the  defendant  had  given  any  evidence,  and  the  plain- 
tiff offered  to  give  further  proof  as  to  defendant's  ownership  of  stock,  but  the- 
court  declined  to  receive  it  for  the  reason  that  the  defendant  was  entitled  to  his 
motion  to  dismiss  the  complaint  on  other  grounds  ; — Ibid,  that  this  was  tanta- 
mount to  a  refusal  to  receive  the  additional  evidence. 

The  mere  fact  of  a  plaintiff  resting  cannot  be  regarded  as  a  bar  to  his  right  to 
furnish  further  proof;  and  his  case  cannot  be  regarded  as  closed,  where  the  de- 
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fendant  has  given  no  evidence,  as  long  as  he  has  testimony  to  give  upon  a  fact 
not  completely  established  or  made  out prima  facie,  and  which  is  essential  to  his 
recovery  ;  and  even  if  permitting  further  proof  is  a  matter  of  discretion  with 
the  court,  if  the  court  refuse  to  exercise  it,  the  judgment  may  be  reversed. 

Proof  that  a  transcript  of  a  judgment  had  been  received  by  the  county  clerk,  and 
was  docketed,  and  that  he  furnished  a  transcript  thereof,  is  prima  facie  sufficient 
evidence  of  the  docketing.  Per  BRADY,  J. 

Quarterly  rent  agreed  to  be  paid  for  the  use  of  premises  for  one  year, — Held,  a 
'  debt  contracted  to  be  paid  within  a  year,  under  the  statute  rendering  stock- 
holders in  manufacturing  corporations  liable  for  such  debts  in  certain  cases. 
Per  BRADY,  J. 

A  judgment  against  a  corporation,  disclosing  the  claim  upon  which  it  was  based, 
is  a  debt  within  those  provisions,  and  is  to  be  received  as  prima  fade  evidence 
in  an  action  against  the  stockholder  on  his  personal  liability.  Per  BRADY,  J. 

Appeal  from  a  judgment  recovered  in  a  justice's  court  against 
a  stockholder,  for  a  debt  of  the  corporation. 

The  facts  are  stated  in  the  opinion. 

Br  THE  COURT.* — BRADY,  J. — The  defendant  in  this  action  was 
sued  as  a  stockholder  of  the  United  States  Gutta  Percha  Belt- 
ing and  Packing  Company,  who  had  become  liable  to  pay  the 
plaintiff's  demand  against  that  company  in  consequence,  it  was 
alleged,  of  its  omission  to  comply  with  certain  requirements  of 
the  statute.  The  complaint  alleged  that  the  defendant  was  a 
stockholder  of  that  company.  The  defendant,  in  his  answer, 
admitted  that  he  was  a  stockholder  as  thereafter  mentioned, 
and  he  then  denied  any  allegation  in  the  complaint  not  answer- 
ed- The  defendant,  for  a  further  answer,  then  averred  that  the 
stock  held  and  owned  by  him  was  issued  by  the  company  in 
payment  for  property  purchased  by  its  trustees  and  necessary 
for  their  business,  and  that  it  was  full  paid  stock,  not  liable  to 
any  further  calls  or  payments.  On  the  trial  the  plaintiff  gave 
no  evidence  as  to  the  defendant's  ownership  of  the  stock  held 
by  him,  and  when  he  rested  his  case  the  defendant's  counsel 
moved  to  dismiss  the  complaint  upon  that  ground,  and  others 
which  he  supposed  to  be  fatal  to  the  plaintiff's  right  to  recover. 
"When  the  motion  was  made,  as  it  appears  from  the  return,  the 
plaintiff  offered  to  produce  additional  evidence  of  the  defend- 
ant's ownership,  and  applied  for  permission  to  resume  his  case, 

*  Present,  DALY,  BRADY,  and  HILTON,  JJ. 
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but  the  court  denied  the  application,  as  it  was  of  opinion  that 
the  defendant  was  entitled  to  his  motion  on  the  other  grounds 
advanced  by  him.  Assuming  the  justice  to  have  dismissed  the 
complaint  upon  failure  of  proof  as  to  the  character  of  the  de- 
fendant's stock,  his  decision  was  correct.  The  defendant's  an- 
swer was  a  denial  that  he  held  any  other  stock  than  such  as 
was  exempt  by  law  from  the  penalties  prescribed  by  the  statute. 
He  admitted  that  he  held  the  stock  mentioned  in  his  answer, 
and  denied  every  thing  not  answered.  If  the  answer  in  respect 
to  stock  was  a  full  and  complete  answer,  then  the  allegation  in 
the  complaint  as  to  the  ownership  of  stock  was  deniedj  and  the 
burden  of  proof  was  thrown  upon  the  plaintiff.  The  defendant, 
as  to  the  ownership  of  stock,  was  iuforo  conscientim,  and  could 
not  deny  such  ownership,  and,  therefore,  had  the  right  to  state 
the  facts  connected  with  his  stock  as  a  part  of  the  admission. 
The  admission  did  not  aid  the  plaintiff,  because  the  owner  of 
such  stock  is  not  liable  for  the  debts  of  the  company.  (Laws 
</1853,  ch.  333,  705.) 

The  difficulty  which  is  presented  in  this  case,  however,  arises 
from  the  observation  of  the  justice,  that  he  thought  the  defend- 
ant entitled  to  his  motion  to  dismiss  the  complaint  on  other 
grounds  than  the  one  just  considered.  How  is  this  declaration 
to  be  construed  ?  If  a  refusal  to  receive  the  additional  evidence, 
then  he  erred.  The  right  to  give  further  evidence  was  absolute 
before  the  motion  was  decided.  The  cases  in  which  it  has  been 
held  to  be  matter  of  discretion,  are  those  in  which  the  evidence 
has  been  given  on  both  sides  and  the  cases  closed.  (Edwards 
a.  Sherratt,  1  East,  604 ;  Alexander  a.  Byron,  2  Johns.  Cos., 
318 ;  Mercer  a.  Sayre,  7  Johns.,  306.) 

The  mere  fact  of  a  plaintiff  resting,  cannot  be  regarded  as  a 
bar  to  his  right  to  furnish  further  proof;  and,  indeed,  it  may 
be  said  that  his  case  cannot  be  regarded  as  closed,  where  the 
defendant  has  given  no  evidence,  as  long  as  he  has  testimony 
to  give  upon  a  fact  not  completely  established  or  made  out 
prima  facie,  and  which  is  essential  to  his  recovery.  But  as- 
suming it  to  be  a  matter  of  discretion,  then  it  must  be  said,  in 
this  case,  that  the  discretion  was  not  exercised  ;  or,  if  exercised, 
it  should  be  considered  that  additional  evidence  was  produced. 
The  justice  seems  to  have  conceded  that  if  the  second  ground 
for  a  nonsuit  was  removed,  the  other  objections  would  be  fatal, 
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and  the  case  is  analogous  to  Mercer  a.  Sayre  (7  Johns.,  306, 
supra),  in  which,  after  the  evidence  was  closed  and  the  defend- 
ant's counsel  had  summed  up,  and  the  counsel  for  the  plaintiff 
was  addressing  the  jury,  the  defendant's  counsel  asked  permis- 
sion to  give  evidence  of  a  material  fact.  The  judge  presiding 
thought  he  could  not  admit  it  without  the  plaintiffs  consent ; 
and  the  plaintiff  declining,  it  was  rejected.  A  new  trial  was 
granted,  and  the  court,  in  bane,  said  that  the  judge,  under  the 
circumstances  of  the  case,  had  a  discretion  to  admit  the  evidence, 
and  it  ought,  in  sound  discretion,  to  have  been  admitted.  If 
the  plaintiff  had  a  right  to  give  the  additional  proof,  or  if  the 
right  to  produce  it  depended  upon  the  discretion  of  the  justice, 
then  it  should  have  been  allowed. 

Upon  the  facts  stated,  however,  the  conclusion  should  be,  that 
the  complaint  was  dismissed  in  the  court  below  upon  the  other 
grounds  suggested  by  the  defendant's  counsel,  and  upon  the 
assumption,  therefore,  that  the  additional  proof  offered  would 
have  removed  the  objection  as  to  the  kind  of  stock  owned  by 
the  defendant.  Having  arrived  at  this  result,  it  becomes  neces- 
sary to  see  whether  any  of  those  grounds  were  tenable.  The 
first  is,  that  it  did  not  appear  that  the  judgment  had  been  dock- 
eted in.  Queen's  county,  or  that  any  valid  execution  had  been 
issued  thereon.  This  was  not  well  taken. 

The  clerk  of  Queen's  county  testified  that  a  transcript  of  the 
judgment  mentioned  in  the  complaint  had  been  received  by  him 
and  was  docketed,  and  he  furnished  a  copy  of  the  transcript  BO 
docketed.  There  was  no  evidence  affecting  the  official  charac- 
ter of  the  transcript,  and  no  question  asked  the  clerk  affecting  its 
authenticity.  The  testimony  was  therefore  sufficient,  prima 
facie,  to  put  the  defendant  to  his  proof. 

The  next  reason  assigned  why  the  complaint  should  be  dis- 
missed, is,  that  the  debt  upon  which  the  judgment  was  recover- 
ed, was  not  contracted  to  be  paid  within  a  year.  This  objection 
cannot  be  sustained.  The  debt  contracted  was  the  rent  agreed 
to  be  paid  for  the  use  of  the  premises  in  Liberty-street,  for  the 
period  of  one  year,  and  in  quarterly  payments.  It  was,  there- 
fore, not  a  debt  which  was  contracted  not  to  be  paid  within  a 
year.  The  remaining  objection  was  that  it  appeared  by  the 
complaint  that  the  action  was  brought  directly  upon  the  judg- 
ment itself,  and  not  to  charge  the  defendant  with  the  debt  upon 
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•which  the  judgment  was  founded.  This  objection  cannot  be 
sustained.  The  judgment  was  a  debt  (Andrews  a.  Murray,  9 
Abbott*'  Pr.,  8),  and  the  judgment-roll  disclosed  the  claim  upon 
which  it  was  based.  The  existence  of  such  debt  against  the 
company  was  sufficiently  established  by  proof  of  the  judgment, 
and  there  was  no  pretence  that  the  judgment  was  procured  by 
fraud,  or  was  invalid  by  reason  of  any  error  committed  in  ob- 
taining it.  The  question  of  the  necessity  of  proving  the  original 
debt  in  actions  against  stockholders,  formed  under  the  act  of 
1848,  has  been  considered  by  Justice  Bacon,  in  Belmont  a. 
Colemau  (21  N.  T.  (7  Smith),  96).  And  although  the  law  was 
not  declared  in  that  case,  I  think  the  conclusions  of  Justice 
Bacon  are  correct.  If  the  judgment,  upon  which  the  plaintiff 
relies,  was  not  obtained  by  confession,  fraud,  or  collusion,  and 
is  not  invalid  by  reason  of  some  error,  of  which  advantage  can 
be  taken  collaterally,  it  should  be  received  as  prima  facie  evi- 
dence of  the  existence  of  a  debt  against  the  company,  putting 
the  defendant  to  his  proof  either  of  fraud,  collusion,  error,  or 
that  the  debt  was  not,  in  truth,  due  from  the  company.  1 
think  the  judgment  should  be  reversed.  Upon  a  new  trial  the 
plaintiff  can  make  such  further  proof  as  he  may  deem  advisa- 
ble upon  the  questions  at  issue. 

HILTON,  J. — I  concur  in  reversing  this  judgment,  upon  the 
ground  that  the  justice  improperly  refused  to  allow  the  plain- 
tiff's offer,  after  he  had  rested  his  case,  but  before  the  complaint 
had  been  actually  dismissed,  to  give  additional  evidence  estab- 
lishing the  defendant's  liability.  (Mercer  a,  Sayre,  7  Johns.,  306.) 

The  offer  made  called  upon  the  judge  to  exercise  a  discre- 
tion respecting  it,  and  it  would  have  been  a  sound  discretion, 
under  the  circumstances  disclosed  in  this  case,  to  have  admitted 
the  proof. 

Judgment  reversed. 
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New  York  Common  Pleas ;  Special  Term,  August,  1861. 
ABATEMENT. 

An  action  cannot  be  regarded  as  having  abated  by  reason  of  the  death  of  one  or 
more  of  the  several  parties  to  it,  when  the  proper  parties  still  remain  before  the 
court,  enabling  it  to  make  a  final  judgment  respecting  the  subject-matter  of  the 
controversy. 

If,  on  the  death  of  the  party,  the  cause  of  action  survives  to  or  against  some  other 
of  the  parties,  so  that  a  perfect  decree  or  judgment  as  to  every  part  of  the  liti- 
gation can  be  made  between  the  surviving  parties,  the  suit  does  not  abate  as  to 
the  survivors. 

Pending  an  action  brought  by  a  copartnership  against  the  defendants  as  assignees 
of  an  insolvent  debtor,  of  whom  the  plaintiffs  were  judgment-creditors,  one  of 
the  plaintiffs  and  also  one  of  the  defendants  died.  Held,  that  as  in  each  instance 
the  survivor  succeeded  to  the  rights  and  liabilities  of  the  decedent  for  all  the 
purposes  of  the  action,  the  action  did  not  abate,  and  the  survivors  might  proceed 
without  reviving  it. 

In  such  case  it  is  only  necessary  to  put  upon  the  record  a  suggestion  of  the  death 
of  the  deceased  parties,  in  conformity  with  2  Rev.  Stat. ,  886,  §  1,  though  if  either 
party  desires  it,  an  order  may  be  entered  directing  the  action  to  continue  be- 
tween the  survivors. 

BY  THE  COURT. — HILTON,  J. — An  action  cannot  be  regarded 
as  having  abated  by  reason  of  the  death  of  one  or  more  of  the 
several  parties  to  it  when  the  proper  parties  still  remain  before 
the  court,  enabling  it  to  make  a  final  judgment  respecting  the 
subject-matter  of  the  controversy.  And  if,  on  the  death  of  a 
party,  the  cause  of  action  survives  to  or  against  some  other  of 
the  parties,  so  that  a  perfect  decree  or  judgment  as  to  every 
part  of  the  litigation  can  be  made  between  the  surviving  parties, 
the  suit  does  not  abate  as  to  the  survivors.  (1  Barb.  Ch.,  675.) 
In  the  late  Court  of  Chancery  the  practice  in  such  cases  was, 
upon  the  motion  of  either  party,  to  order  the  suit  to  proceed 
between  the  survivors.  (Leggett  a.  Dubois,  2  Paige,  211 ;  2 
Jtev.  Stat.,  184,  §  107 ;  7J.,  386,  §§  1,  2.) 

It  will  thus  be  seen  that  it  is  not  every  death  of  a  party  to  a 
suit  which  occasions  such  an  abatement  as  will  suspend  the  pro- 
ceedings, as  there  are  many  such  cases  where  there  is  in  fact  no 
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abatement  as  to  the  survivors.  Of  this  kind  are  suits  brought 
by  or  against  two  or  more  executors,  trustees,  or  joint-tenants, 
or  members  of  a  copartnership,  where,  on  the  death  of  one,  the 
whole  right  of  action  or  ground  of  relief  survives  in  favor  of  or 
against  the  other.  (3  Daniel's  6YA.,  120 ;  Fallones  a.  William- 
son, 11  Ves.,  309.)  And  to  this  class  of  suits  the  present  case 
belongs.  , 

The  action  is  brought  by  a  copartnership  against  the  defend- 
ants as  assignees  of  an  insolvent  debtor,  of  whom  the  plaintiffs 
are  judgment-creditors.  Since  its  commencement,  one  of  the 
plaintiffs  and  also  one  of  the  defendants  have  died ;  but  as  in 
each  instance  the  surviving  party  has  succeeded  to  the  rights 
and  liabilities  of  the  decedent  for  all  the  purposes  of  the  action, 
the  suit  has  not  abated,  and  the  surviving  parties  may  proceed 
without  reviving  it. 

o 

Upon  entering  final  judgment  it  will  be  necessary  to  put  upon 
the  record  a  suggestion  of  the  death  of  the  deceased  parties,  in 
conformity  with  2  Rev.  Stat,  386,  §  1,  and  if  either  party  now 
desires  it,  an  order  may  be  entered  directing  the  action  to  con- 
tinue between  the  surviving  parties,  as  was  done  in  Leggett  a. 
Dubois  (supra],  but  beyond  this,  there  seems  to  me,  nothing 
more  is  required.  (Taylor  a.  Church,  9  How.  Pr.,  190;  Wil- 
liamson a.  Moore,  5  Sandf.,  647.) 

The  Code  (§  121)  does  not  conflict  with  the  practice  here 
suggested. 

The  order  of  June  3d,  directing  that  the  action  be  revived, 
will  therefore  be  vacated,  and  the  motion  for  that  purpose  will 
be  denied.  Costs  of  both  motions  to  abide  the  event  of  the  suit. 
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PEOPLE  a.  BUETNETT. 

New  York  Superior  Court;  Special  Term,  September,  1861. 

HABEAS  CORPUS. — FORMER  ADJUDICATION. 

An  affidavit  upon  an  application  for  a  habeas  corpus,  if  the  application  is  made  to 
an  officer  residing  not  in  the  county  where  the  petitioner  is  detained,  but  in  an 
adjoining  county,  must  explicitly  state  that  there  is  no  officer  in  the  former 
county,  other  than  the  county  judge,  authorized  to  grant  the  writ.  It  is  not 
sufficient  to  state  that  the  deponent  could  find  none. 

Such  affidavit  is  also  objectionable,  if  made  several  days  previous  to  the  day  on 
which  it  is  used. 

The  principle  of  res  adjttdicata  is  applicable  to  a  proceeding  upon  habeas  corpus  to 
obtain  a  discharge  from  enlistment. 

Habeas  corpus. 

This  was  an  application  by  a  parent,  to  obtain  a  habeas  cor- 
pus for  the  discharge  of  a  son  who  had  enlisted  in  the  United 
States  service  during  his  minority,  without  the  consent  of  his 
parents.  The  facts  relating  to  the  application  appear  in  the 
opinion  of  the  court. 

John  O'Rourke,  for  the  application. 
H.  L.  Clinton,  opposed. 

HOFFMAN,  J. — The  relator  has  established  that  William  Allen, 
her  son,  was  a  minor,  over  the  age  of  eighteen  and  under 
twenty-one  years,  and  enlisted  without  the  consent  of  either  of 
his  parents. 

It  appears  from  the  return  to  the  writ,  that  on  the  15th  of 
August,  1861,  he  enlisted  as  a  private  soldier  in  the  Governor 
Morgan  United  States  Light  Artillery,  and  was  in  due  form  of 
law  mustered  into  the  service  of  the  United  States  as  such  pri- 
vate soldier.  It  further  appears,  that  on  the  13th  of  September, 
1861,  an  application  for  a  habeas  corpus  was  made  to  Mr.  Jus- 
tice Barnard,  of  the  Supreme  Court  of  this  district,  upon  an 
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affidavit,  sworn  to  on  that  day,  that  the  deponent  had  made 
inquiries  in  Richmond  county  for  a  magistrate  of  competent 
jurisdiction  to  grant  the  writ  of  habeas  corpus,  and  that  he 
could  find  none,  the  county  judge  being  absent  from  said  coun- 
ty, and  gone  to  the  western  part  of  the  State  of  New  York. 

The  petition  in  that  case  stated  that  the  party  was  deprived 
of  his  liberty  at  Camp  Law,  Richmond  county.  The  petition 
in  the  present  instance  states  the  same  fact. 

It  further  appears  from  the  return,  that  Mr.  Justice  Barnard, 
on  the  16th  of  September,  1861,  inquired  into  the  facts  ;  that 
the  fact  of  minority  was  ascertained,  and  of  enlistment  without 
consent.  He  decided  that  the  party  was  not  entitled  to  his 
discharge,  and  remanded  him  to  the  custody  of  the  officer,  who 
now  produces  him.  Several  objections  are  made  to  the  dis- 
charge being  granted. 

By  the  statute  (3  Rev.  Stat.,  5  ed.,  883,  §§  37,  38 ;  2  /&.,  563), 
application  for  the  writ  may  be  made  to  the  Supreme  Court 
during  its  sitting;  or  during  its  term  or  vacation  to  any  one  of 
its  justices,  or  any  officer  who  may  be  authorized  to  perform 
the  duties  of  a  justice  of  the  Supreme  Court  at  chambers,  be- 
ing or  residing  within  the  county  where  the  prisoner  is  de- 
tained ;  or  if  there  be  no  such  officer  within  such  county,  or  if 
he  be  absent,  or  for  any  cause  be  incapable  of  acting,  or  have 
refused  to  grant  such  writ,  then  to  some  officer  having  such 
authority,  residing  in  any  adjoining  county.  There  must,  in 
such  case,  be  sufficient  evidence  given  that  there  is  no  officer 
in  the  county  of  the  detention  authorized  to  grant  the  writ,  or 
that  he  is  absent,  or  has  refused  to  grant  it,  or  is  incapable  of 
acting  for  some  cause  specially  set  forth. 

The  affidavit  produced  is  liable  to  the  objection  that  it  does 
not  explicitly  state  that  there  is  no  officer  in  the  county,  other 
than  the  county  judge,  authorized  to  grant  the  writ;  only  that 
the  deponent  could  find  none.  It  is  subject,  also,  to  the  diffi- 
culty that  it  was  made  on  the  13th  of  September,  and  used  on 
the  16th  of  that  month,  before  Justice  Barnard.  On  the  same 
day,  the  16th,  the  present  application  was  made.  The  county 
judge  might  have  returned  in  the  interim — an  affidavit  of  a 
later  date  should  have  been  produced. 

I  think  these  objections  well  taken.  It  is  next  insisted  that 
the  decision  of  Mr.  Justice  Barnard  is  res  judicata  upon  the 
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same  facts  in  the  same  case,  and  the  only  mode  of  correcting  it, 
if  wrong,  is  by  certiorari. 

The  case  of  Mercein  a.  The  People,  in  the  Court  of  Errors 
(25  Wend.,  64,  106),  is  a  distinct  authority  to  the  very  point, 
and  has  remained  unchanged.*  (See  1  Park.  Or.,  129.) 

This  objection  is  fatal  to  the  application. 

Another  point  has  been  raised,  as  to  whether  the  party  is  not 
so  brought  within  the  act  of  our  own  Legislature,  as  to  make 
his  enlistment  valid,  being  over  eighteen  years  of  age,  without 
the  consent  of  parents. 

Upon  this  question,  the  act,  Of  the  Militia  (1  Rev.  Stat.,  285), 
the  21st  section  of  article  1,  tit.  v.  (/£>.,'  296),  and  the  act  of 
April  15,  1861  (Laws  of  1861,  ch.  277),  may  be  referred  to,  as 
also  the  12th  section  of  the  act,  chapter  304,  of  1835.  I  need 
not  pass  upon  this  point. 

The  application  must  be  denied,  and  the  prisoner  remanded 
to  the  custody  of  the  officer  making  the  return. 

°  In  that  case,  it  was  held  that  the  principle  of  res  adjttdicata  is  applicable  to  a 
father's  proceedings  upon  habeas  corpus,  to  regain  the  custody  of  his  infant  child  ; 
and  it  makes  no  difference  that  one  writ  was  returnable  before  a  judge  at  cham- 
bers, and  the  other  before  a  court  of  record.  In  neither  case  ought  he  to  proceed 
adinfinitum.  Wherever  a  final  adjudication  of  an  inferior  court  of  record,  or  of  an 
inferior  court  not  of  record,  or  of  persons  invested  with  power  to  decide  on  the 
property  arid  rights  of  the  citizen,  is  examinable  by  the  Supreme  Court,  upon  a 
writ  of  error  or  a  certiorari — in  every  such  case  such  final  adjudication  may  be 
pleaded  as  res  adjudicata,  and  is  conclusive  upon  the  parties  in  all  future  contro- 
versies relating  to  the  same  matter. 

In  a  subsequent  proceeding  in  the  same  controversy,  it  was  held  that  the  deci- 
sion estops  the  parent  only  from  asserting  that  he  was  entitled  to  such  custody 
at  the  time  of  the  issuing  of  his  first  writ,  or  perhaps  of  the  decision  thereon. 
(People  a.  Mercein,  3  Hill,  399.) 

In  Da  Costa's  case  (1  Park.  Or.,  129)  it  was  further  held,  that  the  decision  of  an 
officer  empowered  to  issue  and  decide  upon  a  writ  of  habeas  corpus  is  conclusive 
upon  any  subsequent  writ,  where  the  subject-matter  and  the  parties  are  the  same. 
And  the  parties  are  the  same,  where  relief  is  sought  in  behalf  of  the  same  person 
against  the  same  respondent.  That  the  relators  are  different,  does  not  alter  the 
case. 
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DEANE  a.  O'BRIEN. 

New  York  Superior  Court;  Special  Term,  September,  1860. 
PLEADING. — AMENDMENT. 

Where,  after  commencing  an  action  by  the  service  of  summons,  demanding  judg- 
ment for  a  specific  amount,  the  plaintiff  discovers  that  his  cause  of  action  is 
greater  than  he  had  supposed,  and  entitles  him  to  demand  a  larger  amount,  his 
application  for  leave  to  amend  the  summons  should  be  granted.  So  held,  where 
the  cause  of  action  was  single  and  entire. 

The  fact  that  the  amendment  defeats  the  Statute  of  Limitations  as  to  the  addi- 
tional claim,  or  may  affect  defendant's  remedies  against  third  parties,  forms  no 
objection. 

Motion  for  leave  to  amend  summons. 
The  facts  are  stated  in  the  opinion. 

HOFFMAN,  J. — The  summons  asks  judgment  for  $319.  No 
complaint  has  been  filed.  The  plaintiff  moves  for  leave  to 
amend  the  summons,  and  states  by  affidavit  the  case  of  a  sale 
to  him  of  twenty  shares  of  the  stock  of  the  New  Haven  Railroad 
Company.  He  supposed  four  of  these  shares  were  spurious.  He 
has  discovered  that  the  whole  were  so.  He  applies  to  amend, 
by  demanding  $1,600.  If  the  plaintiff  is  not  allowed  to  amend, 
and  goes  on  to  judgment  for  the  amount  demanded,  he  will  be 
barred  from  any  future  action  for  the  other  shares.  The  whole 
was  one  contract  of  sale,  and  such  contract  he  must  allege  in  his 
complaint,  and  the  damages  he  must  demand  in  conformity  with 
the  summons  will  be  all  the  damages  he  could  ever  recover. 

The  cause  of  action  is  single,  the  damages  resulting  from  the 
purchase  of  twenty  shares  of  stock  at  one  time,  and  as  one  trans- 
action. He  asks  to  reform  his  summons,  so  that  he  can  obtain 
larger  damages  than  he  has  now  sought  in  it,  if  his  action  is 
maintained.  It  is  said  this  will  deprive  the  defendants  of  the 
Statute  of  Limitations,  as  to  the  other  shares.  The  interposition 
of  such  a  plea  is  not  favored.  Before  the  Code,  if  a  defendant 
was  not  obliged  to  abandon  such  a  plea,  on  asking  relief  from  a 
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default  or  other  matter  of  mere  favor,  he  was  not  allowed  to 
amend  by  pleading  it  de  novo.  (Morris  a.  Slatery,  6  Abbotts' 
Pr.,  74.) 

I  cannot  look  to  the  effect  of  this  amendment  upon  the  rights 
or  remedies  of  the  defendants  against  other  parties,  such  as  their 
vendors.  If  I  did,  I  should  say,  no  cause  of  action  could  arise 
until  they  were  damnified  by  a  fixed  liability  by  judgment,  if 
not  only  by  payment  of  damages. 

Motion  granted,  on  paying  $7  costs. 


FASSETT  a.  TALLMADGE. 

Supreme  Court,  Third  District ;  Special  Term,  October,  1861. 
MOTION. — RECEIVER. 

Upon  a  mere  formal  motion  to  substitute  one  person  for  another  as  receiver  in  an 
action,  though  it  be  founded,  by  the  notice,  upon  the  pleadings,  decree,  and 
proceedings  in  the  action,  as  well  as  upon  affidavits,  the  opposing  party  cannot 
question  the  regularity  of  the  original  order  appointing  such  receiver,  or  the 
proceedings  generally. 

If  there  be  no  personal  incapacity  in  the  proposed  substitute,  the  motion  may  be 
granted  without  prejudice  to  a  motion  to  set  aside  the  proceedings  for  irregu- 
larity. 

Motion  for  change  of  receiver. 

This  was  a  creditor's  action,  brought  to  set  aside  a  conveyance 
as  fraudulent. 

The  motion  was  (according  to  notice)  upon  "  the  pleadings, 
decree,  and  Droceedings  in  the  action,"  as  well  as  upon  affi- 
davits. 

Rufus  W.  Peckham,  Jr.,  and  Wm.  C.  Hornfager,  for  the 
motion,  after  reading  affidavits  of  the  present  receiver  and  of 
competency  of  the  proposed  substitute,  rested. 
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Elbridge  T.  Gerry,  for  the  defendant,  opposed,  objected  that 
the  whole  proceedings  in  the  suit  ab  initio  were  illegal  and 
void,  and  was  proceeding  to  present  the  point  upon  the  merits 
and  affidavit,  when  stopped  by  the  court. 

HOGEBOOM,  J. — I  do  not  think  that,  upon  a  mere  formal  mo- 
tion to  substitute  one  person  instead  of  another  as  receiver  in 
an  action,  the  opposing  party  is  at  liberty  to  examine  the  regu- 
larity of  the  original  order  appointing  such  receiver,  or  of  the 
proceedings  generally  in  the  suit,  even  though  the  plaintiff 
moves  upon  all  the  pleadings,  decree,  and  proceedings  in  the 
case.  It  would  act  as  a  surprise  upon  the  latter,  and  he  is  enti- 
tled to  notice  of  so  serious  an  objection.  If  there  be  no  personal 
incapacity  in  the  proposed  substituted  receiver,  I  will  grant  the 
motion,  without  prejudice  to  the  right  of  the  defendant  to  move 
in  the  usual  way  to  set  aside  the  whole  proceedings  as  irregular. 

Motion  granted,  without  costs. 


OWEN  a.  CAWLEY. 

Supreme  Court,  first  District ;  General  Term,  October,  1861. 

MARRIED  WOMAN'S  SEPARATE  ESTATE. — SERVICES  OF  ATTOR- 
NEY.— WITNESS. — HUSBAND  AND  WIFE. 

In  an  action  to  charge  the  separate  estate  of  a  married  woman,  either  the  intention 
to  charge  the  estate  must  appear  in  the  contract  on  which  the  action  is  brought, 
or  such  intention  must  be  inferable  from  a  direct  benefit  to  the  estate.* 


*  In  the  case  of  YOTJNQ  a.  GOBI  (Supreme  &.,  First  District;  At  Chambert,  September, 
1861),  the  right  of  a  married  woman  to  make  contracts,  and  sue  and  be  sued  there- 
on, under  the  act  of  1860,  was  discussed  and  maintained.  The  action  was  against 
a  married  woman,  who  was  transacting  business  on  her  own  account,  to  recover 
for  goods  sold  her. 

The  cause  came  up  on  demurrer  to  the  complaint. 

BARNARD,  J. — The  questions  in  this  case  arise  under  the  Act  of  1860,  relating 
to  married  women. 
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In  an  action  to  charge  the  estate  of  a  married  woman  for  services  as  attorney  in 
suits  brought  for  her,  the  question  whether  the  suits  were  for  the  benefit  of  the 
estate  is  to  be  determined  by  the  intent  of  commencing  them  rather  than  by 
the  result.  Per  GOULD,  J.,  and  CLERKE,  P.  J. 

In  such  an  action,  the  husband,  being  also  defendant,  is,  under  the  act  of  1860, 
a  proper  witness  to  prove  his  agency  in  employing  the  plaintiffs  for  his  wife,  and 
its  extent,  as  well  as  all  facts  concerning  their  employment.  Per  GOULD,  J. 


The  Legislature  have  been,  since  1848,  endeavoring  to  place  married  women  on 
the  same  footing  as  single  women  ;  and  the  recent  decisions  of  the  Court  of  Ap- 
peals show  that  that  court  is  inclined  to  carry  out  the  intent  of  the  Legislature. 
The  provisions  of  the  statute  bearing  on  this  case  are  as  follows  :  The  second  sec- 
tion authorizes  a  married  woman  to  carry  on  any  trade  or  business,  and  to  bargain, 
sell,  assign,  and  transfer  her  separate  personal  property,  the  earnings  from  her 
trade  or  business  to  be  her  sole  and  separate  property,  and  to  be  used  or  invested 
by  her  in  her  own  name. 

Section  8  provides,  that  no  bargain  or  contract  entered  into  by  any  married 
woman,  in  and  about  the  carrying  on  of  any  trade  or  business,  under  the  statutes 
of  this  State,  shall  be  binding  on  her  husband,  or  render  him  or  his  property  in 
any  way  liable  therefor. 

Section  7  provides,  that  a  married  woman  may  sue,  and  be  sued,  in  all  matters 
having  relation  to  her  separate  property,  in  the  same  manner  as  if  she  was  sole. 

The  first  question  that  arises  is,  whether  a  married  woman  carrying  on  a  busi- 
ness can,  in  the  course  of  that  business,  make  contracts,  and  enter  into  engage- 
ments which  shall  be  binding  on  her  and  her  property  generally  ? 

It  is  perfectly  clear  that  this  statute  empowers  a  married  woman  to  carry  on  a 
separate  business.  Is  this  a  general  power  to  conduct  business  in  the  usual  man- 
ner, or  is  it  circumscribed  and  limited  to  a  prescribed  mode  of  dealing  ?  There 
are  no  words  of  limitation.  The  granting  of  a  power  to  do  any  act,  without  any 
words  of  limitation,  carries  with  it  a  grant  of  power  to  do  all  those  acts  which  are 
usually  incident  to  the  exercise  of  the  principal  power. 

A  narrow  construction  of  this  power  to  carry  on  business  would  greatly  impair, 
if  not  wholly  defeat,  the  object  of  the  Legislature. 

To  hold  that  a  married  woman  could  only  carry  on  business  on  a  strictly  cash 
system,  would  impose  such  clogs  as  to  render  the  carrying  on  of  many  lines  of 
business  almost  impracticable,  and  would  absolutely  debar  her  from  others.  In 
all  business  it  is  necessary  to  have  assistants  employed  by  the  week,  month,  or 
year,  and  in  some  it  is  necessary  to  have  them  employed  under  special  contract. 

Again,  some  lines  of  business  are  carried  on  almost  entirely  by  contract,  and 
some  almost  entirely  on  credit ;  from  these  she  would  be  in  effect  debarred. 

If  we  could,  by  possibility,  hold  that  the  statute  meant  simply  that  a  married 
woman  might  carry  on  the  millinery  business,  without  assistants,  buying  every 
thing  for  cash,  and  selling  entirely  for  cash,  paying  the  rent  and  all  other  inci- 
dental expenses  in  advance,  then  we  might  come  to  the  conclusion,  that  a  married 
woman  could  make  no  contract  in  the  course  of  a  business  carried  on  by  her  which 
would  be  binding  on  her  generally. 

The  statute,  however,  admits  of  no  such  construction.  The  provisions  of  sec- 
tion 8,  that  no  contract  entered  into  by  a  married  woman  in  and  about  the  carry- 
ing on  of  any  business,  shall  be  binding  on  her  husband  or  render  him  or  his 
property  in  any  way  liable  therefor,  impliedly  admits  that  a  married  woman  has 
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Appeal  from  a  judgment. 

The  defendant,  Jane  F.  Cawley,  carried  on  the  business  of 
ship-chandlery  in  the  city  of  New  York,  and  owned  real  prop- 
erty, separate  from  her  husband,  in  Queens  county. 


power  in  course  of  a  business  carried  on  by  her  to  enter  into  contracts  binding 
on  her. 

One  section  says  a  married  woman  may  carry  on  business  ;  a  subsequent  section 
says  that  her  contracts  made  in  the  course  of  that  business  shall  not  be  binding 
on  her  husband.  The  deduction  necessarily  follows  that  she  may  make  contracts 
which  shall  be  binding  on  her.  The  next  question  is,  can  a  married  woman  be 
sued  at  law  without  joining  her  husband  as  party  defendant,  and  without  setting 
out  or  seeking  to  charge  any  specific  separate  property,  upon  a  contract  made  by 
her  in  the  course  of  her  business?  Section  7,  provides  that  a  married  woman  may 
sue  and  be  sued  in  all  matters  having  relation  to  her  separate  property  in  the 
same  manner  as  if  she  were  sole. 

It  certainly  does  not  require  argument  to  show  that  in  a  suit  against  a  feme  sok 
there  is  but  one  defendant,  namely,  the/erne  sok  herself,  and  that  in  such  suit  no 
property  is  set  forth  as  belonging  to  the  defendant,  and  it  is  not  sought  to  charge 
any  specific  property.  If  then  a  suit  is  brought  against  a  married  woman  having 
relation  to  her  separate  property,  we  must,  for  the  purpose  of  ascertaining  who 
are  to  be  parties  defendant  and  what  averments  are  necessary,  ignore  the  fact  that 
she  has,  or  ever  had  a  husband  ;  and  after  devesting  her  of  that  appendage,  and 
viewing  her  as  a  feme  sole,  the  result  is  clear.  It  only  remains  to  be  considered 
whether  a  suit  on  a  contract  made  by  a  married  woman,  in  the  course  of  her  busi- 
ness, is  a  suit  having  relation  to  her  separate  property.  The  goods  purchased  by 
her  and  the  profits  are  undoubtedly  her  separate  property.  The  good- will  of  the 
business  is  hers,  and  the  business  itself,  so  far  as  it  can  in  any  sense  be  deemed 
property,  is  hers.  Any  contract  having  relation  to  that  business,  has  relation  to 
that  which  belongs  wholly  and  exclusively  to  her,  over  which  her  husband  has 
no  control,  and  in  which  he  has  no  part  or  lot. 

An  action  brought  for  the  price  of  goods  sold  for  her  business  relates  directly 
to  her  separate  property. 

The  goods  are  her  separate  property ;  she  either  has  them  or  their  proceeds, 
and  she  is  called  on  to  give  to  their  original  owner  their  value.  It  is  a  cause  of 
action  growing  out  of  a  separate  dealing. 

The  separate  property,  to  wit,  the  goods,  is  the  very  foundation  of  the  claim. 
The  claim  grows  out  of  the  separate  property. 

The  transaction  which  converts  the  goods  into  a  married  woman's  separate 
property  gives  birth  to  the  claim  for  their  price.  There  cannot  be  a  closer  rela- 
tion than  this.  It  results  that,  when  a  married  woman  carries  on  a  separate  busi- 
ness under  the  Act  of  1860,  she  is  to  be  regarded,  so  far  as  that  business  and 
every  thing  connected  with  or  appertaining  to  it,  in  the  same  light  as  a  man — to 
eue  and  be  sued  as  such. 

Demurrer  overruled,  with  costs,  with  leave  to  defendant  to  answer  within 
twenty  days  on  payment  of  costs  of  demurrer. 

The  costs  to  be  paid  on  answering,  to  be  all  the  costs  in  the  action,  except  the 
costs  for  proceedings  before  notice  of  trial. 
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Her  husband  conducted  the  business  in  New  York,  and  man- 
aged the  same  in  all  its  details,  as  her  agent. 

He  employed  the  plaintiffs,  as  attorneys,  in  various  matters 
pertaining  to  his  wife's  business,  and  this  action  was  brought  by 
them  to  recover  for  their  services  out  of  her  separate  estate. 
The  husband  was  made  a  party  defendant. 

The  defence  was,  that  by  special  agreement,  the  husband, 
and  not  the  wife,  was  to  pay  for  the  services,  and  at  certain 
special  rates. 

The  cause  was  referred  to  Hon.  "Wm.  Mitchell,  who  found,  in 
his  report,  that  the  services  were  rendered  for  the  benefit  of  the 
wife's  separate  estate,  and,  as  matter  of  law,  that  the  plaintiffs 
were  entitled  to  judgment  against  her  separate  estate  for  the 
balance  due  them. 

On  the  trial,  the  referee  excluded  the  testimony  of  the  hus- 
band. From  the  judgment  the  wife  appealed. 

Dennis  McMahon,  for  the  appellants. — I.  The  separate  estate 
of  Jane  F.  Cawley,  which  was  sought  to  be  charged,  was  evi- 
dently not  a  trust-estate.  The  complaint  alleged,  and  the  answer 
admitted,  that  the  said  Jane  was  possessed,  in  her  own  right, 
separate  from  her  husband,  of  real  and  personal  property,  &c. 
This  is  the  usual  allegation  when  the  wife  is  seized  of  property 
of  her  own,  not  under  a  marriage  contract  or  trust.  No  trust- 
deed  is  given  in  evidence. 

II.  If  such  was  the  nature  of  her  estate,  then  the  report  of  the 
referee  is  erroneous  and  should  be  reversed ;  because — 1.  No 
proof  was  shown  before  the  referee  that  the  marriage  of  the 
appellants  took  place  after  the  enabling  acts  of  1848  and  1849 ; 
consequently  those  statutes  would  not  invest  her  with  any  power 
over  her  personal  estate.  (Holmes  a.  Holmes,  4  Barb.,  295 ; 
White  a.  White,  5  II.,  474 ;  Westervelt  a.  Gregg,  2  Kern.,  202.) 
2.  Even  were  it  conceded  that  the  enabling  acts  of  1848  and 
1849  gave  her  the  power  of  disposition  of  her  realty  and  per- 
sonalty, yet  they  gave  no  power  to  her  to  make  contracts,  or 
enter  into  bargains  of  employment  of  the  plaintiffs  below,  bind- 
ing her  in  any  shape  or  form  whatever.  (Gates  a.  Brower, 
5  Seld.,  205 ;  Yansteenburgh  a.  Hoffman,  15  Barb.,  28 ;  Swit- 
zer  a.  Valentine,  4  Duer,  96;  Yale  a.  Dederer,  18  N.  Y. 
(4 Smith],  265 ;  Hauptman  a.  Catlin,  1 R  D.  Smith,  729.)  3.  Nor 
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do  the  enabling  acts  of  1848  and  1849  give  any  power  to  any 
married  woman  to  act  as  a  sole  trader,  and  conduct  a  mercantile 
business  in  her  own  name  as  such  (Freeman  a.  Orser,  5  Duer, 
476) ;  nor  to  invest  her  husband  with  power  to  act  as  her  attor- 
ney in  the  transaction  of  any  such  business.  (Quids  a.  Sansone, 
3  Taunt.,  251 ;  Birdseye  a.  Flint,  3  Barb.,  500,  510 ;  Hunt  a. 
Johnson,  19  N.  Y.  (5  Smith),  279.)  The  act  of  1860  (p.  157), 
for  the  first  time,  gave  married  women  authority  to  act  as  sole 
traders,  except  in  the  cases  specified  at  common  law ;  and  all 
the  transactions  here  occurred  before  that  act.  (See  Lovett  a. 
Robinson,  7  How.  Pr.,  107.) 

III.  Her  husband,  conducting  the  business  in  the  name  of, 
and  as  attorney  for  his  wife, — the  wife  having  no  authority  to 
make  bargains  in  person  or  by  agent,  or  to  act  as  a  sole  trader, — 
was,  in  fact,  doing  business  for  which  he  alone  was  responsible. 
(Curtis  a.  Engel,  2  Sandf.  Ch.,  287 ;  Gates  a.  Brower,  5  Sdd., 
205 ;  Petty  a.  Anderson,  3  Bing.,  170 ;  Lovett  a.  Robinson, 
7  How.  Pr.,  107.) 

IV.  The  referee  erred  in  considering  Mrs.  Cawley's  estate  as 
held  by  virtue  of  a  trust,  and  that,  in  equity,  she  had  a  right  to 
charge  that  estate  for  services  rendered  for  its  benefit.     Yet,  if 
it  be  conceded  that  it  was  a  trust-estate,  then  the  only  valid 
estate  could  be  one  vested  in  trustees,  since  the  Revised  Statutes, 
who  alone  could  charge  it.   (Noyes  a.  Blakeman,  3  Sandf.,  540, 
541.)    The  beneficiary  could  not  create  any  lien  thereon.     (La- 
moureux  a.  Yan  Rensselaer,  1  Barb.  Ch.,  36.)     She  certainly 
could  not  affect  her  separate  estate  without  an  express  appoint- 
ment indicating  such  intention.     (Yanderheyden  a.  Mallory, 
1  Comst.,  452 ;  Rogers  a.  Ludlow,  3  Sandf.  Ch.,  104.) 

Y.  Even  were  the  estate  such  that  she  could  charge  it,  yet 
no  evidence  was  given  of  any  employment  by  her  of  the  plain- 
tiffs below.  And  a  husband  cannot  take  a  power  of  attorney 
from  his  wife,  and  thereby  charge  her  separate  estate.  (Birds- 
eye  a.  Flint,  3  Barb.,  500.)  Where  a  woman  owns  real  estate, 
the  title  of  which  is  vested  in  her,  the  only  way  she  can  charge 
it,  is  by  a  deed  or  mortgage  acknowledged  by  her  before  a  com- 
missioner, separate  and  apart  from  her  husband,  and  she  must 
state  that  it  is  done  through  no  fear  or  compulsion  of  her  hus- 
band ;  yet  the  decree  in  this  case  is,  that  all  her  estate,  includ- 
ing the  lot  in  Queens  county,  must  go  in  the  hands  of  the 
Vou  XIII.— 2 
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receiver, — thus  being  a  judicial  disposition  of  her  estate  on  her 
mere  contracts.  (Knowles  a.  McCamley,  10  Paige,  342  ;  Ack- 
ert  a.  Pultz,  7  Barb.,  386.) 

VI.  The  referee  erred  in  ruling  out  Samuel  B.  Cawley  as  a 
witness  for  his  wife.  The  amendment  of  18.60  (Laws  of  1860, 
789)  appears  to  concede  the  right  to  admit  a  husband  and  wife 
as  witnesses  for  each  other. 

John  Owen,  for  the  respondents. — I.  The  referee  properly  ex- 
cluded the  husband,  when  offered  as  a  witness  for  the  wife,  the 
trial  being  before  the  act  of  1860.  (Hasbrouck  a.  Vandervoort, 
4  Sandf.,  596 ;  affirmed,  5  Seld.,  153 ;  Macondray  a.  Wardle, 
26  Barb.,  612 ;  Hearne  a.  "Waring,  MS.  opinion  of  Justice  Hoff- 
man, in  Gen.  T.  of  N.  Y.  Superior  Court,  June,  1860,  approv- 
ing 26  Barb.,  612 ;  Gale  a.  Gale,  MS.  opinion  of  Justice  Strong, 
in  Gen.  T.,  6th  Dist.,  cited  in  30  Barb.,  520.) 

The  cases,  Marsh  a.  Potter  (30  Barb.,  506)  and  Shoemaker  a. 
McKee  (19  How.  Pr.,  86),  though  apparently  in  conflict  with 
some  of  the  cases  cited,  do  not  alter  the  doctrine  established  as 
applicable  to  this  case.  The  former  was  a  case  of  tort  against 
husband  and  wife  jointly,  and  both  were  necessary  parties.  In 
this  case,  the  husband  is  not  a  necessary  party, — is  only  joined 
pro  forma, — and  the  judgment  is  against  the  wife's  separate 
property  only. 

It  is  conceded,  in  the  case  of  Marsh  a.  Potter,  that  in  actions 
between  one  of  them  and  a  third  person,  the  one  is  not  a  com- 
petent witness  for  or  against  the  other.  (30  Barb.,  524.)  And 
the  doctrine  is  well  established,  that  "  a  person  incompetent  to 
testify  for  a  party  cannot  be  rendered  competent  by  being  made 
•a  party."  (Macondray  a.  Wardle,  26  Barb.,  614;  Symonds  a. 
Feck,  10  How.  Pr.,  395 ;  Pillow  and  wife  a.  Bushnell,  5  Barb., 
156.) 

The  case  of  Shoemaker  a.  McKee  goes  no  farther  than  to  per- 
mit the  wife  to  be  a  witness  in  her  own  behalf,  by  force  of  the 
words  of  the  statute  in  section  399  of  the  Code ;  and  the  court, 
in  that  decision,  seems  to  assume  that  neither  could  be  witnesses 
for  or  against  each  other.  (See  opinion  of  BALCOM,  J.,  p.  89.) 

II.  The  conclusion  of  the  referee,  that  the  separate  estate  of 
the  defendant,  Jane  F.  Cawley,  was  liable  for  the  claim  and 
costs,  and  that  judgment  therefor  should  be  entered  against  the 
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same,  is  in  conformity  with  Yale  a.  Dederer  (22  N.  J".,  450. 
See  opinion  of  SKLDEN,  J.,  p.  460 ;  and  see  Dickerraan  a.  Abrams 
and  wife,  21  Barb.,  551 ;  Simmons  a.  McElwain,  26  Ib.,  419 ; 
Colvin  a.  Currier,  22  /&.,  371.) 

BY  THE  COURT.* — INGBAHAM,  J. — I  cannot  concur  in  the  opinion 
that  all  the  charges  allowed  by  the  referee  were  properly  charge- 
able on  the  separate  estate  of  Mrs.  Cawley.  The  decision  in 
Yale  a.  Dederer  (22  N.  Y.,  450)  holds  that  the  intention  to 
charge  the  separate  estate  must  be  stated  in  the  contract  itself, 
or  the  consideration  must  be  one  going  to  the  direct  benefit  of 
the  estate.  I  am  not  disposed  to  extend  the  rule  any  further 
than  the  Court  of  Appeals  have  laid  it  down.  Applying  this 
rule  to  the  present  case,  I  am  at  a  loss  to  see  how  bringing  an 
action  for  a  married  woman,  which  fails,  presents  a  consideration 
going  to  the  direct  benefit  of  the  estate.  I  suppose  the  court 
intended  that  where  the  intent  to  charge  the  separate  estate 
was  not  stated  in  the  contract,  it  might  be  inferred  from  a  direct 
benefit  to  the  separate  estate.  No  such  inference  can  be  drawn 
where  no  benefit,  but  an  injury,  results  from  the  service.  If 
there  had  been  but  one  action,  and  the  married  woman  had 
been  defeated,  with  a  large  bill  of  costs  charged  against  her, 
would  it  in  any  way  be  inferred  that  her  separate  estate  had 
been  benefited  by  the  services  rendered  ? 

I  forbear  commenting  upon  the  fact  that  the  employment  was 
by  the  husband,  and  the  doubt  which  might  arise  whether,  even 
though  his  agency  in  the  business  was  admitted,  he  had  any 
right  to  bind  the  separate  estate  of  the  wife  without  her  knowl- 
edge and  express  assent.  She  could  not  so  charge  her  real  es- 
tate except  by  her  acknowledged  deed,  and  yet  in  this  case  the 
husband,  without  proof  of  her  knowledge  or  assent,  is  allowed 
to  make  such  a  charge,  which  binds  the  real  and  personal  estate. 

Without,  however,  expressing  any  opinion  now  on  this  point, 
I  am  clearly  of  the  opinion  that  the  defendant  is  not  liable  for 
all  the  services  included  in  this  judgment,  and  think  the  report 
should  be  set  aside  and  the  case  referred  back  to  the  referee. 

The  present  evidence  should  stand  in  the  cause,  and  either 
party  be  allowed  to  produce  further  testimony. 

*  Present,  CLEUKK,  P.  J.,  I.NGKAHAM  and  GOULD,  JJ. 
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GOULD,  J. — "While  I  think  that  a  suit  must  be  judged  to  be 
or  not  to  be  for  the  benefit  of  an  estate  by  the  intent  and  object 
of  commencing  it,  rather  than  by  the  result,  I  am  not  satisfied 
that  in  this  case  the  services  rendered  are  a  proper  charge  on 
the  defendant's  real  estate.  All  the  facts  of  the  case  were  cer- 
tainly not  in  proof  before  the  referee,  or  else  her  estate  is  not 
chargeable  with  all  these  costs.  There  is  not  enough  in  the  case 
to  show  that  the  husband  was  in  fact,  and  with  her  knowledge, 
acting  as  her  agent  in  the  employment ;  certainly  not  enough 
to  show  that  she  intended  any  such  thing  as  charging  her  prop- 
erty. 

I  am  disposed  to  concur  in  the  result  of  Judge  Ingraham's 
opinion  ;  and,  besides,  to  hold  that  the  husband  is  a  proper  wit- 
ness to  prove  his  agency,  and  its  extent,  as  well  as  all  facts  con- 
cerning the  employment  of  the  plaintiffs.  The  Act  of  1860 
(referring  to  what  man  and  wife,  as  parties,  may  testify  to),  cer- 
tainly must  mean,  that  the  husband  or  wife  may,  to  some  mat- 
ters, be  a  witness  for  or  against  each  other,  and  I  can  conceive 
of  no  case  more  proper  for  admitting  such  testimony,  than  one 
where  either  has  acted  as  the  agent  of  the  other  in  the  business 
in  controversy.  "With  the  wisdom  of  making  such  a  law  we 
have  nothing  to  do.  But  unless  we  allow  it  to  have  effect  to 
this  extent,  we  virtually  make  it  of  no  effect. 

I  should  reverse  the  judgment  and  order  a  new  trial,  as  sug- 
gested by  Judge  Ingraham. 

CLEBKE,  P.  J. — Although  a  married  woman  could  not  have 
carried  on  business  as  a  feme  sole,  previous  to  1860,  yet  the 
acts  of  1848-49  gave  her  the  right  to  own  property,  real  and 
personal,  in  the  same  manner  as  if  she  were  unmarried.  In 
this  action,  the  question  is  not  whether  Mrs.  Cawley  or  her  hus- 
band is  liable  for  the  debts,  or  entitled  to  the  profits  of  a  trading 
concern,  but  whether  she  possessed  separate  property  of  any 
kind ;  and  second,  whether  the  services  for  which  the  plaintiffs 
claim  compensation  were  rendered  for  the  benefit  of  that  sepa- 
rate property. 

I.  The  referee  expressly  finds  that  she  did  own  separate  prop- 
erty ;  and  this  is  indeed  clearly  warranted  by  the  admission  of 
the  defendants'  answer. 

II-  In  Yale  a.  Dederer  (22  N.  Y.,  450)  a  majority  of  the 
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judges  concurred  in  the  opinion  that  the  intention  to  charge  the 
separate  estate  must  be  stated  in  the  contract  itself,  or  the  con- 
sideration must  be  one  going  to  the  direct  benefit  of  the  estate. 
In  the  present  case,  we  think  the  consideration  went  to  the  di- 
rect benefit  of  the  estate — professional  services  rendered  to  re- 
cover the  claims  which  constitute  the  estate,  and  services  directly 
beneficial  to  it.  The  referee  has  found  that  the  services  of  the 
plaintiffs  were  rendered  for  the  benefit  of  Mrs.  Cawley 's  separate 
estate.  This  was,  perhaps,  a  mixed  question  of  law  and  of  fact ; 
but  if  it  was  exclusively  the  former,  I  am  disposed  to  think  that 
the  conclusion  at  which  he  arrived  was  correct.  It  is  no  answer 
to  say  that  some  of  the  proceedings  commenced  on  behalf  of 
Mrs.  Cawley  by  the  plaintiffs  were  unsuccessful  in  the  result. 
If  the  purpose  of  those  proceedings  was  to  secure  claims  which 
she  considered  belonged  to  her,  or  which  were  due  to  her,  the 
commencement  and  prosecution  of  these  proceedings  was  as 
beneficial  to  her  as  similar  services  would  be  to  any  person  who 
was  not  a  married  woman.  Whoever  undertakes  with  my  con- 
sent to  establish  my  legal  rights,  undertakes  a  service  for  my 
benefit ;  and  the  want  of  success  in  the  undertaking,  unless  it 
was  expressly  agreed  that  compensation  depended  upon  success, 
would  be  no  excuse  for  me  in  refusing  compensation.  I  do  not 
see  why  such  an  excuse  should  be  more  available  in  the  instance 
of  a  married  woman,  than  in  that  of  any  other  person.  The 
term  "benefit"  has  the  same  signification  in  both  instances. 
The  faithful  and  skilful  endeavor  to  serve  any  one,  although 
not  productive  of  actual  profit,  is  in  itself  a  benefit. 

The  referee  decided  correctly  in  excluding  the  testimony  of 
the  husband. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  reversed. 
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BISSELL  a.  HAMLIK 

New  York  Superior  Court;  General  Term,  June,  1860. 
EVIDENCE. — OFFICIAL  REGISTER. — RETRIAL. 

In  an  action  by  a  commissioner  to  take  testimony  to  be  used  in  another  State,  to 
recover  compensation  for  his  services  as  such  officer,  his  official  record  is  ad- 
missible as  prima-fade  evidence  of  the  services  performed. 

The  court  has  no  power,  on  reversing  a  judgment,  to  order  it  to  retrial,  either 
wholly  or  in  part  on  the  evidence  given  on  the  previous  trial. 

This  action  was  brought  to  recover  the  sum  of  two  hundred 
dollars  for  official  services  and  attendances  on  behalf  of  the  de- 
fendant, as  commissioner  to  take  testimony  to  be  used  in  the 
State  of  Ohio.  The  defendants  denied  that  they  agreed  to  pay 
this  sum,  and  that  the  services  actually  rendered  were  of  any 
greater  value  than  thirteen  dollars.  The  cause  was  referred  to 
Abraham  Underbill,  who  reported  in  favor  of  the  plaintiff  for  $23. 
At  the  trial,  the  plaintiff  offered  in  evidence  a  certain  paper 
marked  "  Exhibit  E."  This  was  a  record  of  proceedings  before 
Mr.  Bissell,  as  commissioner  in  attendance  for  the  purpose  of 
taking  testimony,  at  the  request  of  the  defendants,  to  be  used  in 
Ohio.  The  record  commenced  on  the  31st  day  of  January, 
1854,  when  the  witnesses  proposed  to  be  examined  were  sick, 
and  the  commissioner  noted  an  adjournment  till  the  following 
day.  On  the  following  day  the  plaintiff  made  the  entry  as  fol- 
lows : 

"  Pursuant  to  the  last  adjournment,  I  attended,  on  the  1st  of 
February,  1854,  at  the  place  and  times  aforesaid  ;  and  for  like 
reasons  as  aforesaid,  I  adjourn  the  taking  till  to-morrow,  at  the 
same  place  and  hours. 

JOHN  BISSELL,  Commissioner  for  Ohio" 

Like  notings  as  the  last  above,  on  every  secular  day  from  1st 
of  Feburary  till  March  27th,  constituted  the  remainder  of  Ex- 
hibit E,  which  concluded  thus : 
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"Mr.  Hamlin  told  me  the  plaintiffs  had  assigned  their  in- 
terest in  the  claim  sued  on,  to  Mr.  Coursen,  their  special  and 
silent  partner;  that  they  had  nothing  further  to  do  with  it,  and 
I  had  better  discontinue  the  adjournments,  and  let  the  pur- 
chaser do  as  he  thought  best  with  it.  I  accordingly  stopped 
them  after  the  27th  of  March,  1854. 

JOHN  BISSELL,  Commissioner  for  Ohio" 

This  evidence  was  not  admitted  by  the  referee.  The  plain- 
tiff appealed  to  the  general  term,  where,  after  hearing,  an  order 
was  made  reversing  the  judgment  and  directing  a  new  trial 
before  the  same  referee. 

This  order  was  made  February  21st,  1857,  and  contained  the 
following  directions : 

"  That  this  action  be  referred  back  to  the  referee  heretofore 
appointed,  upon  the  proofs  already  taken  therein  ;  and  that  he 
admit  Exhibit  E,  produced  and  proven  before  him  on  the  for- 
mer reference,  as  competent  and  prima-facie  evidence  of  the 
attendance  and  adjournments  being  had,  and  the  entries  being 
made  at  the  several  times  specified  in  it ;  and  that  he  take  such 
further  evidence  as  either  party  may  adduce  touching  the  mat- 
ters in  controversy." 

On  the  retrial  the  referee  admitted  Exhibit  E  as  directed  by 
this  order,  the  defendant  excepting,  and  took  the  testimony  of 
the  plaintiff  as  to  the  matters  in  controversy,  and  gave  judg- 
ment for  the  plaintiff  for  $79.36.  The  defendant  appealed  to 
the  general  term,  where  the  judgment  was  affirmed  in  July, 
1858,  when  the  defendant  appealed  to  the  Court  of  Appeals. 

In  December,  1859,  the  Court  of  Appeals  dismissed  defend- 
ant's appeal  because  the  case  did  not  conform  to  the  rules  of 
the  Court  of  Appeals,  in  that  the  referee  in  settling  the  case 
did  not  insert  in  it,  and  as  a  part  of  it,  a  statement  of  his  find- 
ings of  fact  and  of  his  conclusions  of  law.  On  the  28th  of 
January,  1860,  the  Superior  Court,  at  special  term,  ordered  the 
case  to  be  resettled  so  as  to  supply  these  defects.  The  case  was 
resettled,  with  the  findings  and  conclusions  inserted,  and  the 
defendant  then  brought  on  the  case  for  argument  before  the 
general  term  of  the  Superior'Court. 

William  A.  Coursen,  for  the  appellant. — I.  There  is  no  legal 
i 
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testimony  in  this  case,  upon  which  the  judgment,  appealed 
from,  could  have  been  sustained.  1.  The  paper  marked  Ex- 
hibit E,  was  inadmissible  as  testimony.  It  contains  the  mere 
memoranda  of  a  private  person,  and  is  not  an  official  record ; 
besides,  any  presumed  rules  as  to  such  records,  do  not  admit 
those  of  any  other  State  or  government.  The  cases  of  private 
entries  made  in  shop-books,  which  have  been  received  in  evi- 
dence in  this  State,  differ  in  every  essential  part  from  the  case 
before  the  court ;  moreover,  all  the  necessary  preliminary  proof 
always  insisted  upon,  before  the  admission  of  any  such  testi- 
mony, was,  in  this  case,  entirely  omitted.  2.  The  general  term, 
decided  that  Exhibit  E  was  admissible  as  presumptive  evidence 
of  the  attendances  and  adjournments  therein  noted.  That  de- 
cision was,  in  part,  founded  upon  a  presumption  of  the  fact  that 
it  was  the  official  duty  of  the  plaintiff  to  make  and  note  the  at- 
tendances and  adjournments  detailed.  That  presumption  is  not 
sustained  by  the  testimony  of  the  plaintiff.  The  finding  of  the 
referee,  as  to  the  duty  of  the  plaintiff  in  this  particular,  should 
have  been  deduced  from  testimony,  and  not  from  a  decision  or 
opinion  of  this  court  at  general  term.  3.  The  findings  of  fact 
(respecting  the  actuality  of  attendances  and  adjournments)  of 
the  referee,  seem  to  have  been  founded  upon  the  Exhibit  E,  as 
the  testimony  of  the  plaintiff  himself  shows  that  his  own 
knowledge,  as  to  the  attendances  and  adjournments,  was  de- 
rived from  that  Exhibit,  4.  On  the  trial,  it  was  clearly  demon- 
strated that  the  amount  admitted  by  the  defendants  to  be  due 
to  the  plaintiff,  was  all  that  the  plaintiff  could  justly  claim. 
No  legal  adjournment  could  be  made,  unless  by  the  request  or 
consent  of  some  party  interested,  in  attendance,  on  a  day  to 
which  the  taking  of  testimony  had  been  adjourned;  and  no  re- 
quest even  from  any  of  the  parties,  for  an  adjournment,  is  pre- 
tended by  the  plaintiff  until  a  few  days  after  the  first  adjourn- 
ment. 5.  The  Exhibit  E  was  offered  in  evidence  under  the 
order  of  this  court  at  general  term  of  February  21st,  1857.  It 
was  offered  in  bulk.  It  would  be  difficult  to  find  a  case  in  any 
legal  book,  showing  a  shadow  of  legality  in  the  reception  of 
such  a  written  statement  as  testimony  in  a  cause.  6.  If  Exhibit 
E  be  taken  as  testimony  at  all,  it  "shows  conclusively  that  the 
plaintiff  entirely  failed  in  his  effort  to  follow  what  he  intimates 
was  his  view  of  the  law  as  regards  adjournments,  because  the 
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adjournments  were  discontinued  by  him  without  any  authority 
or  request  so  to  do  from  the  only  party  interested,  or  who  had 
any  right  to  request  a  discontinuance  of  the  adjournments. 
Thus  the  whole  previous  chain  of  alleged  adjournments  was,  on 
the  motion  of  the  plaintiff  himself,  rendered  utterly  nugatory 
and  useless. 

II.  The  judgment  appealed  from  has  no  legal  basis,  and 
should  be  reversed.  1.  The  judgment  presents  the  anomaly  of 
a  judgment  actually  rendered  and  entered  in  pursuance  with, 
and  consequent  upon,  an  opinion  delivered  at  the  general  term 
of  this  court.  This  action  on  the  part  of  the  referee,  though  un- 
doubtedly arising  from  a  conviction  of  duty  on  his  part,  was 
not  a  legal  performance  of  his  duty  as  referee,  and  the  judg- 
ment, therefore,  has  no  legal  basis.  2.  The  referee  erred  even 
in  his  attempt  to  ascertain  and  estimate  the  value  of  the  alleged 
services  in  a  mode  intimated  by  the  court.  The  order  declared 
Exhibit  E  to  be  evidence  of  attendances  and  adjournments,  but 
all  the  other  matters  in  controversy — such  as  retainer,  or  au- 
thority of  the  commission  (or  plaintiff)  to  make  attendances  or 
adjournments,  the  value  and  mode  of  ascertaining  the  modi- 
cum of  compensation,  &c. — were  left  as  proper  subjects  of  testi- 
mony at  the  trial.  And  if  testimony  on  these  questions  was  to 
be  received,  naturally  such  testimony  ought  to  have  been  al- 
lowed its  proper  weight.  Not  so,  however,  thought  the  referee, 
He  disregarded  the  spirit  of  the  decision  at  the  general  term, 
and  followed  the  letter  by  obeying  the  supposed  directions  con- 
tained in  the  opinion  of  the  general  term.  3.  The  referee,  on 
the  first  trial,  decided  that  the  plaintiff  had  no  authority  to  make 
the  attendances  and  adjournments  noted  in  Exhibit  E.  And 
on  the  second  trial  the  plaintiff  offered  no  further  testimony  on 
that  point,  excepting  his  own  ;  and  apart  from  that  testimony 
and  the  controlling  influence  of  the  opinion  of  the  court,  such 
would  have  been  the  finding  of  the  referee  on  the  second  trial. 
The  fact  of  the  retainer  or  non-retainer  of  the  plaintiff  by  the  de- 
fendants to  make  the  attendances  and  adjournments,  and  the  fact 
as  to  the  mode  of  computing  the  amount  of  compensation  due  to 
an  Ohio  commissioner  for  alleged  services,  could  hardly  have  be- 
come questions  to  be  decided  at  general  term ;  and  per  conse- 
quence, the  adoption  by  the  referee  of  the  supposed  findings  of  the 
general  term  on  those  matters,  instead  of  making  original  findings 
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for  himself,  deducing  the  same  only  from  the  testimony  prop- 
erly before  him,  was  a  grave  error. 

Peter  Y.  Cutler,  for  the  respondent. 

BY  THE  COURT.* — BOSWOKTH,  Ch.  J. — On  opening  the  papers 
when  the  argument  of  this  case  was  moved,  on  the  17th  day  of 
May  last,  we  were  struck  with  the  peculiar  structure  of  the  case 
as  it  had  been  resettled,  and  we  declined  to  allow  the  argument 
to  proceed  then,  and  took  the  papers.  Upon  consideration,  we 
found  that  the  case  had  been  resettled  since  the  argument  and 
decision  of  the  appeals  taken  from  the  judgment  of  the  3d  of 
August,  1857,  that  it  had  been  resettled  under  the  authority  of 
orders  made  by  this  court,  and  that  a  reargument  had  been  or- 
dered upon  the  case  as  resettled :  we  thereupon  stated  to  counsel 
that  a  reargument  would  be  heard,  and  that  we  considered  the 
order  directing  a  reargument  opened  the  whole  case,  and  that 
the  parties  would  be  heard  on  both  appeals.  Such  reargument 
has  now  been  had,  and  we  are  quite  clear  that  upon  the  case 
as  settled,  the  judgment  appealed  from  is  erroneous. 

The  case,  as  resettled,  contains  the  order  of  this  court,  made 
February  21st,  1857,  on  granting  a  new  trial  on  an  appeal  from 
the  judgment  theretofore  rendered  in  the  action.  That  order,  as 
printed,  represents  this  court  to  have  decided  that  the  judg- 
ment which  was  the  subject  of  that  appeal  should  not  only  be 
reversed,  but  that  the  action  should  go  back  to  the  referee  to 
be  tried  in  part  on  the  proofs  already  taken  therein,  and  that  he 
should  admit  a  paper  marked  Exhibit  E  as  competent  and 
prima-facie  evidence  of  the  attendances  and  adjournments  be- 
ing had  as  thereon  written.  I  am  quite  clear  in  my  recollec- 
tion that  all  the  court  decided  was,  that  the  judgment  then 
appealed  from  should  be  reversed  and  a  new  trial  granted,  un- 
less the  parties  consented  to  an  order  that  it  go  back  to  the 
referee  on  the  proofs  which  had  been  taken.  We  think  the 
concluding  sentence  of  the  opinion  then  delivered  shows  that 
such  was  the  decision  of  the  court. 

The  court  then  held  paper  E  admissible  as  evidence,  upon 
the  facts  proved  upon  the  first  trial  in  respect  to  its  having 
been  in  actual  existence  at  the  time  the  adjournments  written 

*  Present,  BOSWOHTH,  Ch.  J.,  PIEBREPOXT  and  MONCKIEF,  JJ. 
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upon  it  purport  to  have  been  made.  But  the  court  did  not  in- 
tend, as  we  think,  to  direct  the  referee  to  receive  such  paper 
without  the  same  evidence  was  given  to  authorize  him  to  do 
so,  which  the  court  had  determined  was  sufficient  to  render  it 
competent  as  evidence  ;  and  we  are  quite  clear  that  the  court 
has  no  power,  on  reversing  a  judgment,  to  order  it  to  retrial 
either  wholly  or  in  part  on  the  evidence  given  on  the  previous 
trial. 

Viewing  the  case,  as  resettled,  as  stating  accurately  what  the 
court  did  decide  in  February,  1857,  and  as  stating  the  actual 
proceedings  had  before  the  referee  on  the  second  trial  (which 
resulted  in  the  judgment  now  appealed  from),  the  referee  ad- 
mitted Exhibit  E  as  evidence  on  the  second  trial  because  he 
considered  himself  instructed  by  the  general  term  order  of 
February  21st,  1857,  so  to  do.  At  the  stage  of  the  trial  when 
it  was  so  admitted,  according  to  the  case  as  resettled,  no  ex- 
trinsic facts  in  respect  to  it  had  been  proved  to  make  it  compe- 
tent as  evidence,  and  its  admission  was  excepted  to.  The  gen- 
eral term  order  of  February  21st,  1857,  appears  to  have  been 
produced  on  the  second  trial,  by  the  plaintiff,  and  relied  on  as 
giving  him  the  right,  by  its  own  force,  to  have  Exhibit  E  ad- 
mitted as  evidence. 

It  is  printed  as  part  of  the  case  as  resettled,  and  the  case 
states  that  the  referee  admitted  it  in  evidence,  as  directed  by 
said  order. 

The  court,  on  affirming  (in  July,  1858)  the  judgment  from 
which  the  present  appeals  are  taken,  must  have  understood,  as 
we  think,  that  the  order  of  February  21st,  1857,  had  been  en- 
tered by  consent ;  but  the  case,  as  it  was  resettled,  does  not 
show  that  it  was  so  entered,  and  we  think  that  the  order,  if  it 
is  to  be  regarded  as  expressing  the  decision  actually  made,  is 
erroneous — that  the  court  had  no  authority  to  order  perempto- 
rily, that  the  cause  be  sent  back  to  the  referee  on  the  evidence 
given  on  the  first  trial,  and  that  the  referee  admit  Exhibit  E 
as  evidence  on  the  second  trial.  We  also  think  that  the  fact 
that  the  referee  admitted  it  as  evidence  on  the  second  trial, 
in  consequence  of  the  direction  contained  in  such  order, 
does  not  exempt  his  decision  from  the  objection  that  it  was 
wrong. 

"We  agree  that  the  judgment  entered  July  2d,  1858,  on  the 
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argument  of  the  present  appeals,  must  be  reversed,  a  new  trial 
granted,  and  that  the  order  of  reference  heretofore  entered  be 
vacated ;  and  an  order  to  that  effect  will  be  entered. 


WARREN  a.  EDDY. 

Supreme  Court,  First  District;  General  Term,  November,  1860. 
Again  at  Special  Term,  March,  1861. 

DECEASED  PARTY. — FOREIGN  ADMINISTRATOR. — DISMISSAL  OF 

APPEAL. 

Where,  on  appeal  to  the  general  term,  a  notice  of  argument  was  served  upon  the 
attorney  for  the  appellant  after  the  death  of  the  appellant,  and  after  notice  of 
that  fact  to  the  respondent,  and  the  respondent  took  an  order  by  default  for 
an  affirmance  of  the  judgment, — Held,  irregular. 

In  such  case  the  only  proper  course  to  obtain  an  affirmance  of  the  judgment  is  to 
have  an  administrator  appointed,  and  the  action  revived  in  the  name  of  such 
administrator. 

It  seems  doubtful  whether  the  general  term  can  affirm  a  judgment  where  a  case  has 
been  made,  before  the  case  has  either  been  filed  or  served. 


Executors  or  administrators  appointed  in  another  State  can  neither  continue  nor 

dismiss  an  appeal  pending  here. 
Any  appellant  can  dismiss  his  own  appeal,  on  payment  of  costs,  at  pleasure. 

I.  November,  1860. — This  was  an  appeal  from  an  order  of  the 
special  term,  setting  aside  a  judgment  of  affirmance  entered 
upon  order  of  the  general  term. 

The  cause  had  been  tried  at  circuit  in  New  York,  before  Mr. 
Justice  Wright,  and  judgment  rendered  for  the  plaintiff.  De- 
fendant appealed,  and  gave  the  requisite  undertaking  to  stay 
proceedings,  and  subsequently  served  a  proposed  case  and  ex- 
ceptions: the  plaintiff  proposed  amendments.  The  case  was 
settled  by  Mr.  Justice  Wright,  and  returned  to  defendant.  On 
receiving  the  amendments,  defendant's  attorney  notified  the 
plaintiff  of  the  death  of  the  defendant,  and  that  Heartley  Wil- 
liams had  been  appointed  administrator  of  the  deceased  in  the 
State  of  Massachusetts,  and  that  the  administrator  desired  to 
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abandon  the  appeal.  No  copy  of  the  case  as  settled  had  been 
served  on  the  respondent  or  tiled.  The  defendant  died  before 
the  case  was  settled.  Notice  of  his  death  was  given  to  the 
plaintiff.  The  respondent  served  notice  of  argument  for  the 
general  term  held  in  February,  1860,  in  season,  upon  James 
W.  Culver,  who  had  been  attorney  of  record  for  the  plaintiff, 
and  took  an  order  by  default  for  the  affirmance  of  the  judgment. 
A  motion  was  made  at  special  term,  before  Mr.  Justice  Leonard, 
to  set  aside  the  judgment  entered  pursuant  to  this  order,  as  irreg- 
ular. The  motion  was  granted,  and  the  plaintiff  appealed. 

Edward  P.  Clark,  for  the  appellant. — I.  There  was  no  irreg- 
ularity in  proceeding  with  the  appeal  after  the  death  of  the  ap- 
pellant, and  entering  judgment  as  of  date  prior  to  his  death. 
(Miller  a.  Gunn,  7  How.  Pr.,  159.)  1.  Section  121  of  the  Code 
does  not  apply  to  cases  on  appeal.  (Hastings  a.  McKinley,  8 
How.  Pr.,  175.)  2.  By  the  old  practice,  if  the  plaintiff  in  error 
died  after  error  assigned,  the  writ  of  error  did  not  abate,  but 
the  defendant  must  have  joined  in  error,  and  proceeded  to  have 
the  judgment  affirmed,  if  not  erroneous.  (2  Graham's  Pr.,  965  ; 
2  Saund.,  101,  note  ;  7  East,  296 ;  Miller  a.  Gunn,  supra) 

II.  There  was  no  want  of  authority  on  the  part  of  the  appel- 
lant's attorney.     1.  It  is  the  general  duty  of  agents,  after  the 
death  of  their  principal,  to  take  care  of  whatever  they  have  in 
hand  until  a  successor  takes  their  place.     (Nicolet  a.  Pillot,  24 
Wend.,  240.)     2.  But  by  the  direction  of  the  administrator  the 
appeal  was  abandoned,  and  notice  of  the  same  given  through 
the  appellant's  attorney,  and  the  respondent  was  thus  authorized 
to  enforce  the  judgment.    The  only  way  to  enforce  it  was  by 
appealing  it. 

III.  The  administrator  is  a  non-resident,  and  if  the  former  at- 
torney cannot  act  until  retained  anew,  and  a  revivor  is  necessary, 
the  respondent  is  without  remedy. 

IV.  The  undertaking  is  intended  to  secure  the  respondent  in 
case  the  appeal  is  dismissed  for  want  of  prosecution  or  service 
of  papers,  as  well  as  in  the  event  of  affirmance  on  argument. 
By  reason  of  the  stay  and  the  subsequent  death  of  the  appellant, 
the  defendant's  property  has  been  kept  from  execution  until  it 
is  transferred  to  the  administrator,  and  the  appellant  should  not 
be  prejudiced  by  it. 
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Samuel  B.  Garvin,  for  the  administrator. 

BY  THE  COURT.* — SUTHERLAND,  P.  J. — I  think  the  order  of 
the  general  term  affirming  the  judgment,  and  the  judgment  of 
affirmance  entered  thereon,  were  made  and  entered  irregularly, 
and  that  the  order  of  the  special  term,  appealed  from,  setting 
aside  the  judgment  of  affirmance,  should  be  affirmed. 

The  notice  of  argument  for  the  February  general  term,  1860, 
was  addressed  to  and  served  upon  J.  "W.  Culver,  as  the  attorney 
for  the  defendant,  Daniel  F.  Eddy,  long  after  his  death,  and 
after  the  attorney  for  the  appellant  had  been  notified  of  his  death. 

At  the  time  of  the  service  of  the  notice,  J.  TV.  Culver  could 
not  act  for  a  dead  man,  and  he  had  no  authority  to  act  for  or 
represent  his  estate. 

The  order  of  the  general  term  for  affirmance  by  default, 
founded  on  such  notice,  was  therefore  irregular,  inasmuch  as  it 
was  made  without  notice  to  any  one  representing  the  estate  of 
Daniel  F.  Eddy. 

His  personal  representative  was  a  non-resident,  and  the  action 
could  not  have  been  revived  in  his  name ;  but  the  plaintiff,  if  he 
desired  to  prosecute  the  appeal  after  he  received  notice  of  the 
death  of  Eddy,  and  that  his  foreign  administrator  intended  to 
abandon  the  appeal,  could  have  had  an  administrator  appointed 
here,  and  then  he  could  have  applied  to  have  the  action  revived 
in  the  name  of  such  domestic  administrator.  I  see  no  other  way 
in  which  he  could  regularly  obtain  a  judgment  of  affirmance 
after  the  death  of  Eddy. 

There  is  doubt,  too,  as  the  case  was  never  served  or  filed, 
whether  the  general  term  ever  got  possession  of  the  appeal  so 
as  to  affirm  the  judgment.  The  general  term  could  of  course 
dismiss  the  appeal  for  the  non-service  of  the  case,  but  whether 
they  can  affirm  the  judgment  when  a  case  has  been  made  before 
the  case  has  been  either  filed  or  served  is,  to  say  the  least, 
doubtful.  (Hunt  a.  Bloomer,  3  Kern.,  341 ;  Pope  a.  Dinsmore, 
29  Barb.,  36T.) 

But  it  is  not  necessary  to  decide  that  question  in  this  case. 
1  think  the  order  of  the  special  term  should  be  affirmed,  with  ten 
dollars  costs,  on  the  first  point  alone. 

*  Present,  SUTHERLAND,  P.  J,  HOGEBOOM  and  BONNET,  JJ. 
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II.  March,  1861. — The  administrator  afterwards  applied  at 
special  term,  for  leave  to  discontinue  the  appeal. 

James  W.  Culver,  for  the  administrator. — The  notice  of 
appeal  is  analogous  to,  or  performs  the  office  of,  the  allowance 
and  filing  of  the  writ  of  error.  This  proceeding,  in  either, 
case,  removes  the  cause  to  the  higher  court.  After  the  filing  of 
the  writ,  errors  were  assigned,  and  next  a  writ  of  certiorari  was 
allowed.  The  clerk  of  the  inferior  court  then  made  his  return, 
or  certified  all  the  proceedings  before  him.  This  brought  up 
the  alleged  error,  or  errors  (Graham's  Pr.,  2  ed.,  95,  Golden 
a.  Knicklerbacker,  2  Cow.,  31,  36),  now  instead  of  the  certiorari, 
the  clerk  makes  his  return,  or  certifies  all  the  proceedings 
to  the  appellate  court.  Until  this  be  done,  the  record  or  error 
is  not  before  the  appellate  court.  Until  the  return  is  made,  the 
record  is  not  in  the  appellate  court ;  and  if  the  defendant  dies 
before  the  return  is  made,  the  appeal  abates,  the  same  as  the 
writ  of  error  would  in  case  of  death  before  error  assigned. 
(Graham's  Pr.,  965  ;  Miller  a.  Gunn,  7  How.  Pr.,  159.) 

Ira  O.  Miller,  for  the  plaintiff. — I.  There  is  no  authority  for 
allowing  the  appellant  to  discontinue  without  paying  the  judg- 
ment, after  giving  security  to  stay  proceedings. 

II.  But  it  is  objected  that  the  plaintiff  has  no  method  of  ob- 
taining an  affirmance,  and  therefore  the  appeal  may  as  well  be 
dismissed.     "We  can  propose  several  methods  not  yet  passed 
upon.     1.  We  can  appeal  from  the  general-term  decision.     2. 
We  can  have  an  administrator  appointed  here,  and  make  him 
a  party  to  this  action,  and  then  proceed  with  the  appeal.     3.  The 
administrator  appointed  in  another  State  has  already  appeared, 
by  his  attorney,  without  restriction,  or  limitation,  and  although 
objected  to,  has  been  allowed  a  standing  in  court,  both  at  spe- 
cial and  general  terms.     And  a  notice  of  motion,  or  a  notice  of 
bail,  without  restriction  is  a  general  appearance  in  the  case  for 
all  purposes.     (Quick  a.  Merrill,  3  Cai.,  133  ;  McKenster  a.  Van 
Zandt,  1  Wend.,  13 ;  Eames  a.  Sitts,  2  Ilitt,  362  ;  Quin  a.  Tilton, 
2  Duer,  648.)    4.  But  if  the  administrator  has  no   standing 
in  court,  then  he  cannot  make  this  motion,  and  it  must  be 
denied. 

III.  But  it  is  alleged  that  the  respondent  should  have  revived 
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the  proceedings  within  a  year.  (Code,  §  121.)  "We  answer.  1. 
The  Code  expressly  provides  that  no  action  shall  abate  by  the 
death,  &c.,  of  a  party,  and  that  although  a  motion  or  supple- 
mental complaint  must  be  made  to  continue  in  the  name  of  a 
representative,  yet  this  does  not  apply  to  a  case  on  appeal. 
Such  is  the  obvious  intent,  and  such  seems  to  be  the  construc- 
tion of  the  Court  of  Appeals.  (Hastings  a.  McKinley,  8  How. 
Pr.,  175.)  2.  By  the  old  practice,  if  the  plaintiff  in  error  died 
after  error  assigned  (which  was  analogous  to  making  a  case  or 
exceptions),  the  writ  of  error  did  not  abate,  but  the  defendant 
must  have  joined  in  error  and  proceeded  to  have  the  judgment 
affirmed,  if  not  erroneous.  (Miller  a.  Gunn,  7  How.  Pr.,  159  ; 
2  Graham's  Pr.,  965  ;  Jaques  a.  Cesar,  2  Sound.,  101,  note  o. ; 
Smith  a.  Broomhead,  7  East,  296.) 

IV.  The  neglect  to  file  the  case  finally,  disposes  of  the  case 
and  exceptions,  and  leaves  the  party  to  argue  the  appeal  on  the 
exceptions  only,  but  does  not  prevent  the  progress  of  the  appeal. 
(Robinson  a.  Hudson  River  R.  R.  Co.,  3  Abbotts*  Pr.,  115 ; 
Rankin  a.  Pine,  4  lb.,  309.) 

BY  THE  COURT. — LEONARD,  J.— *The  defendant  is  dead.  He 
has  executors  or  administrators  appointed  in  another  State ; 
none  here.  There  is  no  one  in  this  State  authorized  to  repre- 
sent the  deceased. 

The  executors  or  administrators,  appointed  in  another  State, 
can  neither  continue  nor  dismiss  an  appeal  pending  here. 

If  they  choose  to  take  out  letters  in  New  York  they  will  bo 
in  a  condition  to  take  such  action  as  they  may  desire.  Any 
appellant  can  dismiss  his  own  appeal,  on  payment  of  costs,  at 
pleasure. 

The  motion  to  discontinue  herein  will  be  granted  on  suitable 
application,  when  there  is  an  authorized  representative  to  move. 
At  present  the  motion  is  denied,  without  prejudice  to  a  renewed 
application  when  the  representatives  of  the  deceased  shall  have 
qualified  in  this  State.* 

°  Afterwards  the  public  administrator  in  the  county  of  New  York  was  ap- 
pointed administrator  of  the  defendant,  and  obtained  leave  to  discontinue  the 
appeal,  on  payment  of  costs,  as  suggested  in  this  opinion. 
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WALSH  a.  THE  RUTGERS  FIRE  INSURANCE 
COMPANY. 

Supreme  Court^  Second  District;  General  Term,  July,  1861. 

FORECLOSURE. — JUNIOR  MORTGAGE. — BILL  TO  REDEEM. — RENTS 

AND  PROFITS. 

Where  a  mortgagee  foreclosed  without  joining  the  holder  of  a  subsequent  mortgage 
upon  the  same  premises,  whose  title  appeared  of  record,  and  on  the  sale  under 
the  foreclosure,  the  first  mortgagee  purchased  the  property  and  received  the 
rents  and  profits, — Held,  that  as  to  the  second  mortgage,  he  merely  became 
mortgagee  in  possession,  and  was  liable  to  account  for  the  rents  and  profits,  and 
that  the  utmost  effect  of  the  foreclosure  and  sale  was  to  transfer  the  equity  of 
redemption  from  the  mortgagor  to  the  plaintiff  in  the  foreclosure. 

In  such  a  case  it  is  regular  and  necessary  for  the  holder  of  the  second  mortgage 
to  institute  a  suit  to  foreclose  his  mortgage,  and  the  plaintiff  in  the  first  fore- 
closure is  properly  made  a  party  defendant. 

Under  the  foreclosure  of  the  second  mortgage,  the  prior  mortgagee  in  possession 
is  entitled  to  have  a  sufficient  portion  of  the  proceeds  of  sale  applied  to  the  pay- 
ment of  his  debt  and  costs,  but  no  offer  to  redeem  the  premises,  or  pay  the  first 
mortgage  is  required. 

The  mortgagee  in  possession,  is  to  be  charged  with  the  rents  and  profits  of  the 
premises,  and  credited  for  payments  for  repairs,  assessments,  and  taxes  ;  but  is 
not  compelled  to  pay  the  gross  nominal  rents  where  there  has  been  no  negli- 
gence in  their  collection. 

Appeal  from  a  judgment  of  the  Kings  County  Court. 

This  action  was  brought  to  foreclose  a  mortgage  on  a  lot  of 
land  in  the  city  of  Brooklyn.  The  same  premises  had  been 
foreclosed  under  a  prior  mortgage,  held  by  the  Rutgers  Fire 
Insurance  Company,  the  appellants,  and  had  been  purchased 
by  them,  at  the  sale  under  the  decree,  for  $500.  By  some 
oversight  the  company  did  not  make  the  plaintiff  in  this  action 
a  party  defendant  to  their  foreclosure  suit.  The  original  holder 
of  plaintiff's  mortgage  was  made  a  party,  but  he  had  previously 
assigned  the  mortgage  to  one  Jennings,  the  assignor  of  the 
present  plaintiff,  and  at  the  time  of  the  commencement  of  the 
action  by  the  company,  that  assignment  was  on  record.  There 
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•was  contradictory  evidence  as  to  actual  notice  being  given,  but 
the  County  Court  made  no  special  finding  as  to  this  fact 

The  Rutgers  Fire  Insurance  Company  took  possession  of  the 
premises  as  purchasers,  under  their  decree.  The  premises 
were  tenement  property,  out  of  repair  and  in  bad  condition,  and 
the  company  spent  in  repairs  and  improvements  $363.51 ;  and 
for  taxes  and  assessments  $389.23 ;  and  collected  in  net  rents 
up  to  the  time  of  the  trial  $248.90.  The  company  had  rented 
the  premises  to  different  persons  at  a  rate  which,  if  all  collected, 
would  have  amounted,  from  the  time  of  sale  to  the  date  of  trial, 
to  $926.60. 

The  County  Court  held  that  the  plaintiff  was  entitled  to  a 
decree  of  foreclosure  and  sale,  in  the  usual  form :  that  from 
the  proceeds  of  such  sale  the  Rutgers  Fire  Insurance  Company 
should  be  paid  their  costs,  and  the  amount  due  them  for  princi- 
pal, interest,  taxes,  assessments,  and  repairs,  less  gross  nominal 
rents :  that  the  plaintiff  was  next  entitled  to  payment  of  his 
costs,  and  the  amount  due  him  on  his  bond  and  mortgage. 

The  Rutgers  Fire  Insurance  Company  appealed  to  the  gen- 
eral term  of  the  Supreme  Court. 

Livingston  K.  Miller,  for  the  appellant. — I.  The  action  to 
foreclose  is  improperly  brought.  It  should  have  been  an  ac- 
tion to  redeem.  Foreclosure  presupposes  something  to  fore- 
close— viz.,  an  equity  of  redemption.  There  is  no  equity  of 
redemption  in  this  case  :  that  was  foreclosed  and  extinguished 
in  the  former  suit.  (Post  a.  Arnot,  2  Den.,  344,  opinion  of 
Senator  Porter,  p.  351 ;  Haines  a.  Beach,  3  Johns.  Ch.,  459 ; 
Burnett  a.  Denniston,  5  Ib.,  35  ;  Goldsmith  a.  Osborne,  1  Edw., 
560 ;  Quin  a.  Brittain,  1  Hoffm.,  353  ;  Watson  a.  Spence,  20 
Wend.,  260  ;  St.  John  a.  Bumpstead,  17  Barb.,  100,  see  p.  102  ; 
Boque  a.  Coburn,  27  Jb.,  230 ;  Brainard  a.  Cooper,  6  Seld., 
356.)  These  establish  the  practice  and  rights  in  such  cases 
to  be  by  redemption. 

II.  The  only  case  holding  a  different  doctrine  is  Yanderkemp 
a.  Shelton  (11  Paige,  28),  which  is  prior  in  time  to  Post  a. 
Arnot  (2  Den.,  344),  and  may  be  considered  qualified  by  the 
latter.  In  Vanderkemp  a.  Sheltou,  the  doctrine  sought  to  be 
laid  down  in  the  present  case,  of  a  right  to  foreclose,  was  not 
the  principal  question  before  the  court. 
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III.  The  defendants,  being  prior  mortgagees,  were  not  ne- 
cessary or  proper  parties  to  the   action,  and  the  complaint 
should  therefore,  as  to  them,  have  been  dismissed  with  costs. 
(Frelinghnysen  a.  Golden,  4  Paige,  204 ;  Holcomb  a.  Holcomb, 
2  Barb.,  22 ;  Corning  a.  Smith,  2  Seld.,  82 ;   Eagle  Fire  Co. 
a.  Lent,  6  Paige,  635.) 

IV.  The  practical  difficulties  attendant  upon  a  decree,  in  case 
foreclosure  is  permitted,  are  a  sufficient  objection  to  that  course 
being  taken.     They  are,  among  others  :  1.  The  unnecessary  ex- 
penses attending  a  suit  and  sale,  which  may  be  obviated  by  the 
bill  to  redeem,  and  the  tender  antecedent  thereto.     2.  The  con- 
sequence, in  case  the  property  sells  for  an  amount  insufficient 
to  pay  off  the  first  mortgagee's  claim.     3.  The  absence  of  any 
prescribed  time  within  which  a  sale  shall  take  place,  which 
the  court  may  fix  in  an  action  to  redeem,  but  for  which  a  de- 
cree of  foreclosure  does  not  provide. 

Y.  The  court  erred  in  charging  defendants,  The  Rutgers  Fire 
Insurance  Company,  with  gross  nominal  rents.  The  decisions 
are  express  on  this  point — viz.,  that  the  parties  in  possession  are 
only  liable  for  rents  actually  received.  (Moore  a.  Cable,  1 
Johns.  Ch.,  385  ;  Van  Buren  a.  Olmstead,  5  Paige,  9  ;  Ruck- 
man  a.  Astor,  9  lb.,  517  ;  Bell  a.  The  Mayor,  &c.,  10  11.,  49- 
73 ;  Quin  a.  Brittain,  1  Hoffm.,  353.) 

VI.  The  court  erred  in  refusing  to  name  a  day  certain,  with- 
in which  the  sale  must  take  place,  thus  leaving  the  defendants, 
The  Rutgers  Fire  Insurance  Company,  subject  to  the  mercy  of 
the  plaintiff,  whenever  he  may  choose  to  enforce  his  decree, 
and  effectually  stopping  them  from  making  repairs  or  improve- 
ments, lest  the  benefit  thereof  should  be  lost  to  them  by  the 
sudden  enforcement  of  the  decree  at  any  time.     (See  2  Barb. 
Ch.,  193  ;  2  Hoffm.,  156. 

VII.  The  court  erred  in  refusing  to  provide  in  the  decree  for 
a  conveyance  by  defendants  to  plaintiff,  on  payment  of  amount 
due  them. 

VIII.  The  court  erred  in  refusing  to  provide  for  the  pay- 
ment to  defendants  of  their  costs,  by  plaintiff,  in  case  the  prop- 
erty should  sell  for  less  than  the  amount  due  said  defendants ; 
for  in  such  case,  the  plaintiff  having  provoked  an  unnecessary 
litigation,  should  bear  the  costs  of  it. 

IX.  The  court  erred  in  refusing  to  direct  the  property  to  be 


36  ABBOTTS'  PKACTICE  EEPOETS. 

Walsh  a.  The  Rutgers  Fire  Insurance  Company. 

put  up  at  a  price  equal  to  the  amount  due  defendants,  thereby 
compelling  them  unnecessarily  to  attend  the  sale  to  protect 
their  interests  ;  which  is  the  more  manifest  from  this,  that  unless 
the  property  sells  for  such  amount,  the  sale  will  be  of  no  advan- 
tage to  plaintiff,  and  in  reality  defendants  will  have  to  pay  all 
the  expenses  of  sale,  as  they  must  purchase  to  protect  themselves. 
X.  The  judgment  of  the  court  below  should  be  reversed  with 
costs,  and  so  amended  as  to  give  the  defendants  judgment 
against  the  plaintiif  for  the  difference  between  the  net  and  gross 
rents  as  proven,  $677.70,  with  costs,  to  be  a  lien  on  the  prop- 
erty if  purchased  at  the  sale  by  any  other  party  than  the  de- 
fendants, the  company,  and  to  be  enforced  against  any  other 
property  of  plaintiff.  The  defendants  also  to  be  allowed  interest 
on  the  amount  due  them  from  the  date  of  the  decree,  which  has 
been  omitted  in  the  decree. 

Albert  Day,  for  the  respondent. — I.  Any  thing  proved  upon 
the  trial,  and  not  in  the  answer,  must  be  disregarded  by  the 
court.  (Brazill  a.  Isham,  2  Kern.,  9,  190 ;  McKyring  a.  Bull, 
16  N.  I7".,  297;  Code,  §149.) 

II.  The  exception  to  the  finding  that  the  appellant  is  charge- 
able with  the  gross  nominal  rents,  instead  of  the  net  rents,  can- 
not be  sustained.     (11  Paige,  28.) 

III.  The  same  exception  cannot  be  sustained,  because  the 
court  found  as  a  fact  that  the  defendants,  Rutgers  Fire  Insurance 
Company,  were  chargeable  with  gross  carelessness  and  negli- 
gence in  renting  the  property  in  question. 

IY.  The  judgment  and  decree  of  the  court  is,  that  the  prem- 
ises be  sold  within  a  reasonable  time,  which  is  all  that  is  requisite. 

Y.  If  the  plaintiff  is  entitled  to  redeem  from  the  Rutgers  Fire 
Insurance  Company  without  sale,  he  may  do  so  as  a  strict  legal 
right ;  but,  at  all  events,  the  insurance  company  had  notice  of 
the  settlement  of  this  decree,  and  proposed  no  such  right  in  the 
decree. 

YI.  The  plaintiff  should  not  be  held  liable  for  costs  because 
of  the  neglect,  in  the  foreclosure  suit  of  the  former  mortgage  of 
the  defendants,  Rutgers  Fire  Insurance  Company,  to  make  the 
assignor  of  this  plaintiff  a  party,  they  having  had  notice  of  said 
assignment  before  the  commencement  of  the  foreclosure  suit 
upon  their  former  mortgage. 
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VII.  The  sixth  exception  cannot  be  sustained,  because  the 
usual  practice  is  adhered  to  in  ordering  a  resale  of  the  premises. 

VIII.  The  case  does  not  state  that  it  contains  ALL  of  the  testi- 
mony taken  before  the  court,  and  the  presumption  is,  that  there 
was  other  testimony  to  sustain  its  finding  as  to  the  negligence 
and  carelessness  of  the  said  insurance  company  in  renting  the 
premises  in  question. 

BY  THE  COURT.* — EMOTT,  P.  J. — The  lien  of  the  plaintiffs  mort- 
gage, with  all  the  rights  attaching  thereto,  was  left  untouched 
by  the  sale,  to  which  he  was  not  a  part.y.  As  to  him,  the  insu- 
rance company  were  still  mortgagees,  and  nothing  more ;  and 
the  only  consequence  of  their  proceedings  to  foreclose  the  mort- 
gage was,  that  they  became  mortgagees  in  possession.  This  is 
substantially  conceded  by  the  defendants,  when  they  contend 
that  this  action  should  have  been  simply  a  bill  to  redeem.  The 
proposition,  if  it  needs  authority,  is  sustained  by  the  cases  of 
Slee  a.  The  Manhattan  Company  (1  Paige,  48)  and  Vanderkemp 
a.  Shelton  (11  /&.,  28),  in  which  latter  case  there  had  been 
a  foreclosure  of  a  first  mortgage  in  chancery  without  making 
the  junior  incumbrancer  a  party.  The  case  of  Vanderkemp  a. 
Shelton  is  on  all  fours  with  the  present,  both  as  to  the  facts  and 
the  mode  of  relief.  But  it  k  supposed  to  be  overruled  by  the 
case  of  Post  a.  Arnot,  (2  Den,,  344).  The  latter  case  is  itself 
distinctly  overruled  upon  the  main  point  decided,  as  to  the  effect 
upon  the  mortgage  of  a  tender  after  the  law-day,  by  the  present 
Court  of  Appeals,  in  Kortright  a.  Cady  (21  jy.  Y.,  343).  It  can 
hardly  be  said  at  present  to  be  an  authority  for  any  thing.  The 
point  discussed  in  the  case,  however,  so  far  as  it  is  material  to 
the  present  controversy,  both  in  the  Supreme  Court  (6  Hill,  65) 
and  in  the  Court  of  Errors  (q.  s.),  was  a  question  of  strict  legal 
right.  The  action  was  ejectment,  and  the  question  was,  whether 
the  title  of  the  mortgagee  was  extinguished  by  a  tender  after  the 
law-day,  so  that  no  redemption  was  necessary  subsequently,  and 
no  right  of  possession  remained.  The  Court  of  Errors  seem  to 
have  held,  as  far  as  the  question  was  involved  in  the  case,  that 
a  tender  after  the  law-day,  but  before  foreclosure,  did  not  dis- 
charge the  lien  of  the  mortgage.  The  contrary  is  now  expressly 

*  Present,  EMOTT,  P.  J.,  BROWN  and  SCRUGHAM,  JJ. 
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settled  by  the  judgment  in  Kortright  a.  Cady.  Either  way, 
however,  the  present  question  would  remain,  and  the  reasoning 
and  judgment  of  Chancellor  Walworth  in  Yanderkemp  a.  Shel- 
ton  is  not  affected. 

It  is  conceded  that  the  plaintiff  would  have  a  right  to  redeem 
the  premises  from  the  defendant's  mortgage.  If  he  should  do 
so,  and  should  acquire  their  possession  and  title,  he  would  him- 
self become  a  mortgagee  in  possession.  The  equity  of  the  mort- 
gagor to  redeem  his  mortgage  has  not  been  extinguished  or  cut 
off.  The  utmost  effect  of  the  foreclosure  and  sale  under  the 
first  mortgage  upon  this  equity  was,  to  transfer  it  to  the  Rutgers 
Insurance  Company,  as  if  they  had  taken  a  deed  from  Burr. 
And  if  this  be  so,  then  after  the  second  mortgagee  had  acquired 
possession  of  the  land  by  redemption  from  the  insurance  com- 
pany paying  their  mortgage,  they  could  redeem  in  turn,  as 
grantees  or  assignees  of  the  equity,  by  paying  the  whole  debt 
to  the  plaintiff,  who  would  be,  as  to  the  unextinguished  equity, 
only  a  mortgagee  in  possession.  In  truth,  the  only  question 
would  be,  in  such  a  case,  where  the  equity  resided.  Its  existence 
could  not  be  denied.  As  to  the  second  mortgage,  the  rights  and 
relations  of  the  parties  were  not  affected  by  what  had  taken 
place.  The  present  plaintiff  continued  to  be  merely  a  mortga- 
gee, and  his  title  would  not  be  perfected  until  the  equity  of  re- 
demption had  been  extinguished.  If  he  had  redeemed  from  the 
insurance  company,  it  would  still  have  been  necessary  for  him 
to  have  foreclosed  the  equity  of  redemption,  to  have  perfected 
his  title.  This  is  only  stating  with  some  detail  and  particularity 
the  consequences  of  the  principle,  that  the  plaintiff  is  still  a 
mortgagee,  and  nothing  more,  and  unaffected  by  the  foreclosure 
to  which  he  was  not  a  party.  It  follows,  that  it  was  not  only 
regular  but  necessary  to  institute  a  suit  like  the  present ;  and  it 
does  not  lie  with  the  Rutgers  Insurance  Company,  at  any  rate, 
to  object  that  it  is  brought  against  the  mortgagee  and  subsequent 
incurnbrancers,  as  well  as  against  themselves,  to  foreclose  their 
equities  against  the  plaintiffs  mortgage. 

But  the  learned  counsel  for  the  defendants  contends  that  his 
clients  were  improperly  made  parties  to  such  a  suit,  because  they 
are  prior  mortgagees ;  and  he  asserted  the  broad  and  somewhat 
startling  proposition,  that  prior  incumbrancers  are  never  proper 
parties  to  a  foreclosure  suit.  It  might  be  sufficient  to  cite 
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against  such  a  statement  the  universal  practice,  not  so  much 
since  as  before  the  abolition  of  the  Court  of  Chancery  and  the 
introduction  of  the  Code ;  and  especially  throughout  the  interior 
of  the  State,  where  business  is  done  and  questions  considered 
without  the  rush  and  hurry  that  characterize  the  commercial 
metropolis.  To  this  might  be  added  the  authority  of  Judge 
Story  {Equity  Plead.,  §  192),  who  says  that  "  all  incumbrancers 
as  well  as  the  mortgagees  should  be  made  parties,  if  not  as  indis- 
pensable, at  least  as  proper  parties  to  such  a  bill,  whether  they 
are  prior  or  subsequent  incumbrancers."  The  books  of  chan- 
cery reports  are  full  of  cases  defining  and  regulating  the  practice 
in  foreclosures  where  prior  incumbrancers  are  brought  in.  The 
defendants'  counsel  has  overlooked  one  essential  part  of  the 
statements  which  he  finds  in  the  cases,  and  from  which  he  de- 
duces his  rule.  "  So  far  as  mere  legal  rights  are  concerned," 
said  the  chancellor  in  the  Eagle  Fire  Company  a.  Lent  (6 
Paige,  635),  "  the  only  proper  parties  to  the  suit  are  the  mort- 
gagor and  the  mortgagee,  and  those  who  have  acquired  rights 
or  interests  under  them  subsequent  to  the  mortgage."  That 
is,  as  he  proceeds  to  say,  a  mortgagee  cannot  make  a  person 
holding  or  claiming  a  legal  estate  prior  to  the  mortgage  a  party. 
If  his  claim  is  valid,  he  has  nothing  to  do  with  the  mortgage,  and 
the  holder  of  it  has  no  rights  against  him.  If  it  is  not  valid,  it 
must  be  shown  elsewhere,  so  long  as  it  is  adverse.  The  same 
doctrine,  and  nothing  more,  is  contained  in  Corning  a.  Smith 
(2  Sdd.,  82).  But  the  estate  of  a  mortgagor  is  not  legal  but 
equitable,  and  parties  subsequent  to  him,  whether  incumbran- 
cers or  holders  of  a  legal  title,  have  the  right  to  redeem  from  a 
mortgagee  who  is  admittedly  prior  to  themselves.  A  second 
mortgagee  has  the  right  to  foreclose  the  equity  of  redemption 
of  the  mortgages,  and  to  redefcm  a  prior  mortgage.  He  was 
never  compelled  to  institute  two  separate  suits  to  accomplish 
these  results,  but  might  make  prior  as  well  as  subsequent  incum- 
brancers  parties  to  one  action.  In  England,  where  the  practice 
is  to  foreclose  strictly,  this  is  a  bill  to  redeem  from  the  first 
mortgage,  and  requiring  the  junior  incumbrancers  to  redeem  from 
both  the  prior  mortgages  or  be  foreclosed,  and  the  complainant 
is  in  that  country  required,  in  all  cases,  to  offer  to  redeem  the 
first  mortgage.  But  here  the  practice  has  been  to  sell  to  satisfy 
the  mortgage,  whether  it  be  the  first  or  a  subsequent  mortgage; 
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and  the  prior  incumbrancer  is  protected  by  the  application  of 
sufficient  of  the  proceeds  in  the  first  instance  to  pay  his  debt 
and  costs,  and  no  offer  to  redeem  or  pay  the  debt  is  required. 

In  the  present  case,  the  Rutgers  Insurance  Company  were  still 
mortgagees  as  to  the  present  plaintiff.  He  might  have  redeemed 
from  them,  but  as  he  had  also  a  right,  and  was  in  effect  com- 
pelled, to  proceed  to  foreclose  the  mortgages,  and  parties  claim- 
ing under  the  latter  and  subsequent  to  his  mortgage,  he  had  the 
ordinary  right  to  make  the  holders  of  the  prior  mortgage  parties 
to  his  suit,  and  to  take  the  usual  decree  against  them.  All  that 
they  can  claim  upon  such  a  decree  is,  that  their  costs  and  debt 
should  be  first  paid  out  of  the  proceeds  of  the  sale.  There  is  no 
reason  why  the  plaintiff  should  pay  them,  if  the  proceeds  are 
insufficient.  If  these  defendants  have  been  compelled  to  attend 
two  litigations  and  two  sales  in  order  to  protect  their  interests, 
it  has  resulted  from  their  own  negligence  in  not  making  the  ne- 
cessary parties  to  their  own  suit.  They  could  not  ask  the  court 
to  name  a  price  at  which  the  property  should  be  set  up,  nor 
was  it  necessary  to  fix  a  time  within  which  the  sale  must  take 
place.  If  the  plaintiff  improperly  delayed  to  proceed  under  the 
judgment,  the  defendants,  the  insurance  company,  could  obtain 
an  order  of  the  court  committing  its  execution  to  them. 

As  the  Rutgers  Insurance  Company  have  been  in  possession 
of  these  premises,  it  became  necessary  to  take  an  account  of  the 
rents  received  and  the  expenditures  made  by  them,  in  order  to 
ascertain  the  amount  due  them,  and  which  must  be  paid  them 
out  of  the  proceeds  of  the  sale.  The  county  judge  found,  upon 
the  evidence  before  him,  that  the  gross  or  nominal  rents  of  the 
property  were  $926.60,  but  that  the  defendants  only  collected 
$268.90.  He  does  not  find  that  there  was  any  negligence  on 
their  part,  and  therefore  there  is  no  cause  appearing  for  char- 
ging them  with  any  thing  more  than  what  they  actually  received. 
They  are  entitled  to  be  allowed  their  payments  for  assessments 
and  taxes,  amounting  to  $389.23,  and  for  necessary  repairs, 
amounting  $363.51,  and  also  to  interest  on  the  amount  due 
them  from  the  date  of  their  decree.  The  judgment  must  be 
modified,  by  correcting  the  amount  directed  to  be  paid  to  the 
Rutgers  Fire  Insurance  Company,  according  to  these  principles. 
Neither  party  will  have  costs  of  this  appeal. 
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LITTLEJOHN  a.  GREELEY. 
Supreme  Court,  Fifth  Distinct;  Circuit,  September,  1861. 

LIBEL. — JUSTIFICATION. — RIGHT  OF   OPENING. — MALICE. — MEAS- 
TJEE  OF  DAMAGES. 

Of  the  right  of  opening,  on  the  trial  of  an  action  for  libel. 

In  action  for  libel  in  publishing  of  the  plaintiff,  the  words  among  others,  "  he  was 
prominent  in  the  corrupt  legislation  of  last  winter," — Held,  that  these  words  in- 
volved a  charge  of  personal  corruption  ;  and  the  action  could  only  be  sustained 
by  proof  that  the  plaintiff  acted  and  voted  under  mercenary  appliances  ;  or  that 
he  derived  some  personal  advantage  from  the  acts  or  votes  he  gave. 

Such  a  publication  is  not  a  privileged  one,  on  the  part  of  the  editor  of  a  public 
journal. 

Where  the  court  has  ruled  that  an  alleged  libel  contains  a  charge  of  personal  cor- 
ruption, the  jury  should  receive  this  as  the  construction  of  the  language. 

A  libel  is  a  wilful  and  malicious  publication  concerning  another  ;  but  malice,  so 
far  as  the  law  requires  it  to  sustain  the  action,  is  implied  from  the  publication 
of  that  which  is  untrue, — the  law  presuming  it  to  exist  in  such  a  case.  There- 
fore exprexs  malice  is  not  required  to  sustain  the  action ;  but  this  presumption 
may  be  repelled  by  circumstances  that  tend  to  disprove  it. 

If  one,  by  mistake,  or  inadvertence,  or  want  of  sufficient  knowledge,  publishes  a 
libel,  the  law  imputes  malice  only  so  far  as  to  make  him  liable  for  such  dam- 
ages as  the  jury  may  deem  reasonable  under  all  the  circumstances  of  the  case. 

Actual  malice  in  the  purpose  and  spirit  of  a  libellous  publication,  or  an  entire  ab- 
sence of  malice  on  the  part  of  the  defendant,  are  both  subjects  of  proof,  outside 
of  the  mere  fact  of  publication. 

If  actual  malice  is  shown  to  exist,  it  will  not  protect  one  who  has  published  that 
which  is  prima-faeU  libellous,  although  without  this  the  publication  would  be 
privileged,  or  even  justifiable. 

If  the  plaintiff  has  proved  the  existence  of  actual  malice,  that  may  be  considered 
by  the  jury  in  aggravation  of  damages,  and  those  of  a  punitive  character  may 
be  given. 

The  last  is  the  only  case  in  which  punitive  damages  can  be  had,  but  only  those 
which  naturally  flow  from  the  utterance  of  a  libel.  Where  a  malicious  char- 
acter stamps  the  publication,  the  jury  may  go  beyond  the  ordinary  character  of 
damages,  and  give  those  which  are  called  "  punitive." 

If  the  defendant  has  satisfied  the  jury  that  he  was  not  actuated  by  malice,  but 
published  what  he  did  without  any  malicious  motive,  and  believing  it  to  be  true, 
that  is  to  be  considered  by  the  jury,  and  should  materially  mitigate  the  dam- 
ages. 

The  amount  of  the  damages  in  an  action  for  libel  is  in  the  sound  discretion  of  the 
jury.  They  are  intended  to  repair  the  injury  done  to  the  plaintiff;  and  the 
pain  and  mental  suffering  which  he  has  undergone  in  consequence  of  the  libel 
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uttered  against  him,  are  fair  considerations  for  the  jury.  And  in  estimating 
the  damages  upon  the  foregoing  principles,  the  character,  condition,  position, 
and  influence  of  the  respective  parties  are  to  be  taken  into  the  account. 

Trial  at  circuit. 

This  was  an  action  brought  by  Dewitt  C.  Littlejohn,  who  had 
been  speaker  of  the  Assembly  of  this  State  in  the  year  1860, 
against  Horace  Greeley,  one  of  the  editors,  proprietors,  and 
publishers  of  the  New  York  Tribune,  to  recover  damages  for 
an  alleged  libel  published  in  that  paper,  September  26,  1860, 
which  was  set  forth  in  the  complaint  with  the  innuendoes  as  fol- 
lows :  "  A  correspondent  earnestly  inquires  our  opinion  concern- 
ing the  nomination  for  members  of  the  Legislature  of  D.  C. 
Littlejohn  at  Oswego  (the  plaintiff  meaning),  and  of  Austin 
Myers  at  Syracuse.  On  this  subject  our  opinion  has  been  so 
often  expressed,  that  it  cannot  be  in  doubt.  Both  these  persons 
were  prominent  in  the  corrupt  legislation  of  last  winter.  Ac- 
cordingly, both  of  them  ought  now  to  be  defeated.  Or,  if  they 
must  be  sent  back  to  pursue  their  career  at  Albany,  it  should 
not  be  the  work  of  Republican  voters"  (meaning  and  intending 
thereby  to  charge  that  the  legislation  of  the  Legislature  of  the 
State  of  New  York  last  winter  was  corrupt,  that  the  legislators 
thereof  were  influenced  by  corrupt  motives,  and  that  the  plain- 
tiff was  prominent  in  such  corrupt  legislation,  and  that,  being 
thus  corrupt,  he  ought  not  to  be  re-elected  to  the  said  Legisla- 
ture). 

The  answer  of  the  defendant  set  up  four  separate  defences. 

First,  that  the  words  were  printed  and  published  by  him,  in 
answer  to  inquiry,  as  a  public  journalist,  in  good  faith,  in  the 
true  and  honest  belief  that  the  same  was  in  every  respect  just 
and  true,  with  good  motives  and  for  justifiable  ends ;  to  wit, 
that  some  persons  other  than  the  plaintiff,  and  more  fit  and 
proper  to  be  a  legislator  of  the  State  of  New  York  than  the 
plaintiff,  should  be  elected  as  a  member  of  the  Legislature  in- 
stead and  in  place  of  the  plaintiff,  who  was  so  then  in  nomina- 
tion, and  a  candidate  for  election,  as  a  member  of  such  Legis- 
lature, and  canvassing  for  votes  in  favor  of  his  election,  in  pref- 
erence to  a  candidate  who,  as  the  defendant  verily  believed, 
was  a  better  and  a  fitter  man,  one  Leander  Babcock,  who  was 
the  candidate  in  opposition  to  plaintiff. 
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The  second  defence  consisted  of  a  statement  of  certain  acts 
passed  by  the  Legislature  of  1860,  which  were  averred  to  be 
mischievous  and  injurious  to  the  public  interest,  and  popularly 
denominated  "corrupt  legislation ;"  that  the  plaintiff,  as  speaker 
and  otherwise,  actively  exerted  himself  in  procuring  the  passage 
of  such  acts,  and  advocated  and  voted  for  the  passage  of  them 
in  the  Assembly ;  that  these  acts  were  of  a  nature  and  tendency 
highly  prejudicial  to  the  interests  and  welfare  of  the  people  of 
this  State ;  that  at  the  time  when  the  plaintiff  so  voted  for  the 
same,  the  plaintiff  well  knew  and  fully  believed  such  to  be  the 
evil  nature  and  tendency  of  such  acts,  and,  as  he  also  wrell  knew, 
was  bound  in  law  and  morals,  and  by  his  duty  as  such  member 
of  Assembly,  to  vote  against  the  same ;  yet  he,  the  said  plaintiff, 
wickedly,  wilfully,  and  corruptly  disregarding  his  said  duty, 
and  with  the  dishonest  intent  and  purpose  of  working  such 
prejudice  to  the  interests  and  welfare  of  the  said  people,  and 
sacrificing  the  same  to  advance  personal  and  individual  interests 
of  divers  persons  interested  in  such  acts,  and  that  defendant  did 
with  good  motives  and  for  justifiable  ends,  and  in  accordance 
with  his  duty  as  such  journalist,  editor,  and  publisher,  and  in 
good  faith,  and  without  any  malice,  or  other  evil  or  unjustifiable 
motive,  cause  to  be  printed  and  published  the  said  words  in  said 
complaint  set  forth. 

For  a  third  defence,  it  was  alleged  that  the  passage  of  the 
acts  aforesaid  was  promoted  and  aided  by  improper  and  cor- 
rupt influences  brought  to  bear  upon  the  Legislature  and  its  in- 
dividual members :  and  that  such  legislation  was  corrupt,  and 
was  so  generally  denominated,  and  that  the  plaintiff  had  been 
prominent  in  aiding  and  promoting  such  legislation,  and  that 
the  defendant,  without  malice,  and  in  the  performance  of  his 
duty  as  a  public  journalist,  published  the  words  complained  of 
in  canvassing  the  merits  and  publicly  discussing  the  fitness  of 
all  persons  who  were  candidates  for  election  to  public  office  or 
places  of  public  trust. 

The  fourth  defence  consisted  of  the  allegations  that  the  acts 
aforesaid  were  in  fact  corrupt  legislation  aided  and  abetted  by 
lobby  members,  and  by  persons  who  had  a  personal,  private, 
and  pecuniary  interest  in  the  said  acts,  and  by  persons  who 
sought,  in  obtaining  the  passage  and  enactment  thereof,  and  of 
each  of  them,  to  promote  their  own  personal  and  private  inter- 
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est,  in  disregard  of  arid  to  the  detriment  of  the  general  and  pub- 
lic interest,  and  the  interest  and  well-being  of  the  State,  and  the 
people  thereof  at  large.  And  that  the  passage  of  said  acts  was 
aided,  and  that  the  same  were  passed  and  enacted  by  the  said 
Legislature  and  by  the  said  Assembly,  by  means  of  and  through 
the  improper  and  corrupt  influences  aforesaid,  brought  to  bear 
upon  individual  members  of  said  Legislature  and  said  House  of 
Assembly,  and  that  the  said  individual  members  of  said  Legis- 
lature and  of  said  House  of  Assembly  were  persuaded  and  influ- 
enced by  unstatesmaulike,  wrong,  selfish,  sordid,  pecuniary,  and 
corrupt  motives  in  passing,  enacting,  advocating,  and  voting  for 
the  passage  and  enactment  of  said  acts,  and  each  of  them,  and 
so  promoted,  advocated,  passed,  and  enacted  said  acts,  and  each 
of  them,  influenced  by  favor  and  affection,  reward,  and  the  hope 
of  reward,  and  from  pecuniary  and  corrupt  motives,  aims,  ends, 
and  purposes,  and  for  and  in  the  hope  of  receiving  money,  fran- 
chises, privileges,  and  other  pecuniary,  selfish,  and  mercenary 
considerations,  motives,  aims,  ends,  and  purposes,  as  well  for 
themselves  as  for  their  friends  and  other  persons  who  might 
and  were  expected  to  account  to  such  individual  members  of 
said  Legislature  and  House  of  Assembly  for  such  pecuniary  gain 
or  advantage  as  should  or  might  come  to  them  from,  on  account 
of,  or  by  reason  of  such  legislation.  And  that  the  plaintiff  was 
active  and  prominent  in  said  legislation,  and  voted  for  all  these 
acts,  and  that  the  words  complained  of  were  not  understood  by 
any  person  to  have  any  other  intent  or  meaning,  and  the 
defendant  had  no  other  intent  or  meaning  in  the  use  and 
publication  of  said  words,  than  to  charge  the  said  plaintiff  as 
herein  aforesaid,  nor  were  the  said  words  understood  to  charge 
any  thing  other  than  as  in  this  answer  is  hereinbefore  set 
forth  to  be  the  truth  concerning  said  Legislature  and  the  said 
plaintiff. 

That  the  words  complained  of  were  true,  and  that  said  print- 
ing and  publication  were  done  and  caused  to  be  done  with  good 
motives,  and  for  justifiable  ends,  and  without  malice  or  other 
improper  motive. 

The  answer  concluded  in  these  words :  "  And  fifthly  and  sep- 
arately, the  defendant  further  asserts  and  states  the  several  facts 
and  circumstances  above  in  the  defences  stated,  and  will  give 
the  same  in  evidence  on  the  trial  of  this  action,  in  mitigation, 
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to  reduce  the  amount  of  damages  which  the  plaintiff  may  claim 
to  recover." 

The  issues  thus  joined  were  tried  before  Mr.  Justice  Bacon, 
at  the  Oewego  circuit.  After  the  jury  were  impanelled,  the  de- 
fendant claimed  the  opening. 

Isaiah  T.  Williams,  for  the  defendant. — The  criterion  of 
opening  is,  who  has  the  affirmative  ?  The  answer  contains  not 
a  syllable  of  denial.  The  test  of  to  determine  the  order  of  be- 
ginning a  trial  is,  to  consider  which  party  would  be  entitled  to 
a  verdict,  supposing  no  evidence  given  on  either  side,  as  the 
burden  of  proof  must  lie  on  his  adversary. 

Henry  A.  Foster,  for  the  plaintiff. — I.  The  plaintiff  would  be 
entitled  to  prove  other  publications  under  the  present  complaint, 
to  show  express  malice  to  enhance  our  damages. 

II.  The  rule  cited  does  not  apply  to  issues  of  this  nature. 
(Graham's  Pr.,  289;  Fry  a.  Bennett,  3  Bosw.,  200.) 

BY  THE  COURT. — BACON,  J. — I  do  not  know  that  there  has 
been  any  rule  established  in  the  courts  of  this  State ;  I  am  cer- 
tain there  is  not  any  in  the  rural  districts.  But  it  seems  to  me 
that  the  case  in  3d  Bosworth  is  very  clear  authority  for  the  right 
of  the  plaintiff  to  open.  I  shall  rule  that  the  plaintiff  has  the 
right  accordingly. 

At  a  later  stage  of  the  trial,  after  the  plaintiff  rested,  the  de- 
fendant called  a  witness  who  testified  to  the  passage  of  cer- 
tain acts  by  the  Legislature  of  1860.  The  witness  continued : 
"I  considered  Mr.  Littlejohn  the  most  influential  member  of 
that  Assembly." 

Ques.  "  Speak  of  his  ability  to  pass  or  reject  bills — the  bills 
in  question  and  other  bills." 

The  plaintiff  objected,  on  the  ground  that  no  man  could  speak 
of  Mr.  Littlejohn's  power. 

Isaiah  T.  Williams,  for  the  defendant. — "We  propose  to  prove 
first,  that  there  was  corrupt  legislation  during  the  session  of 
1860.  We  specify  certain  bills  which  we  say  we  will  prove 
were  corrupt  measures.  Our  purpose  now  is  to  prove  that 
these  measures  were  in  point  of  fact  corrupt,  and,  secondly,  that 
the  plaintiff  was  a  prominent  participant  in  that  corrupt  legisla- 
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tion :  that  Mr.  Littlejolm  was  cognizant  of  and  knew  of  the  cor- 
ruption of  these  measures ;  and  that  knowing  these  facts  and 
having  full  knowledge  of  that  corruption,  he  lent  his  aid  and 
influence  to  carry  them,  and  by  virtue  of  his  exertions,  power, 
industry,  and  appliances  he  was  successful  in  carrying  them 
through.  All  those  measures  were  corrupt,  and  he  was  promi- 
nent in  them  from  motives  of  which  I  scarcely  feel  myself 
capable  of  speaking,  from  the  magnitude  of  their  enormity. 

Charles  B.  Sedgwick,  for  the  plaintiff.— The  counsel  endeav- 
ors to  avoid  the  real  question  in  the  case.  They  must  prove, 
not  that  there  was  unwise  legislation,  not  that  there  was  legis- 
lation that  had  better  not  have  been,  but  they  must  prove  that 
there  were  bills  passed  there  by  means  of  corruption,  and  that 
the  legislator  was  bribed  or  improperly  influenced  in  other 
ways  ;  and  they  must  point  that  proof  directly  to  the  plaintiff, 
and  show  that  he  advocated,  or  voted  for,  or  assisted  in  the 
passage  of  bills,  induced  to  it  by  bribery,  or  interested  personal 
motives  that  are  equivalent  to  bribery.  Now,  if  I  understand 
the  gentleman  opening,  they  do  not  propose  to  prove  that  Mr. 
Littlejohn  was  guilty  of  this ;  he  avoided  this  throughout.  They 
do  not  expect  to  prove  that  anybody  put  money  into  Mr.  Little- 
John's  palm,  or  that  he  has  received  any  thing,  or  that  he  has 
used  a  cent  of  money  to  induce  other  persons  to  vote.  The  only 
allegation  is,  that,  in  regard  to  certain  bills,  he  advocated  them 
and  voted  for  them.  That  he  had  a  perfect  right  to  do.  It  does 
not  go  one  step  towards  making  out  this  justification  ;  unless  it 
goes  beyond  a  mistake  in  judgment,  and  beyond  an  error,  or 
beyond  being  properly  influenced  to  vote  for  an  unjust  or  un- 
wise measure.  It  must  have  been  through  corruption  and 
through  corrupt  motives.  They  are  charged  upon  the  plaintiff 
in  this  libel,  and  unless  their  proof  reaches  this  point,  it  goes 
for  nothing,  and  offers  no  legal  defence.  It  does  not  justify  the 
charge  made  to  appeal  to  the  feelings  of  the  jury,  to  prejudice 
the  jury,  or  to  defend  this  action  on  what  other  men  have  done. 
The  counsel  now  does  not  aver  that  he  will  show  that  this  cor- 
ruption reached  Mr.  Littlejohn.  that  he  was  bribed,  or  that  he 
made  an  improper  use  of  his  position  in  the  Assembly  to  bribe. 
We  will  admit  that  these  bills  are  all  corrupt,  if  you  choose. 
Suppose  there  was  bribery  there.  Suppose  these  appliances, 
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on  which  the  gentleman  dwelt  so  long  this  morning,  were  used : 
what  of  it,  if  it  does  not  reach  Mr.  Littlejohn?  Nobody  else 
is  on  trial  here.  He  is  the  man  who  is  to  be  affected ;  and  be- 
cause he  has  voted,  because  he  has  large  influence  in  the 
Assembly,  because  he  may  influence  by  his  eloquence  or  exam- 
ple to  vote  for  a  measure—  all  that  does  not  affect  the  point  of 
this  controversy  a  particle.  The  whole  tenor  of  the  speech  of 
the  defendant's  counsel  is,  that  somebody  was  bribed ;  he  dare 
not  say  it  was  Mr.  Littlejohn.  I  do  not  speak  merely  of  per- 
sonal bribery,  but,  also,  of  any  conduct  unbecoming  a  legisla- 
tor ;  and  on  this  point  we  challenge  scrutiny.  And  the  gentle- 
man can  go  through  with  his  examination  to  show  that  Mr. 
Littlejohn  or  anybody  else  was  cognizant  of  these  facts.  But 
they  do  not  expect  to  reach  that  point.  They  propose  to  show 
that  there  was  corrupt  legislation;  that  these  measures  were 
unwise  and  imprudent;  and  because  Mr.  Littlejohn  was  a 
member  of  the  Legislature,  and  had  the  audacity  to  speak  and 
vote  upon  them,  that  he  was  prominent  in  the  corrupt  legisla- 
tion. 

BY  THE  COURT. — BACON,  J. — "We  have  desired  to  have  dis- 
tinctly presented  the  scope  and  extent  of  the  defence  which  is 
introduced  here,  for  it  is  important  for  us  to  get  at  the  precise 
issue,  and  to  know  what  is  to  be  tried  and  what  we  are  called 
to  pass  upon.  That  involves  necessarily  the  construction  of  the 
article  in  question,  and  the  character  and  purport  of  the  alleged 
libel.  The  libel  complained  of  is  in  the  following  words : 

"  A  correspondent  earnestly  inquires  our  opinion  concerning 
the  nomination  for  members  of  the  Legislature  of  D.  C.  Little- 
john at  Oswego,  and  Austin  Myers  at  Syracuse.  On  this  sub- 
ject our  opinion  has  been  so  often  expressed,  that  it  cannot  be 
in  doubt.  Both  these  persons  were  prominent  in  the  corrupt 
legislation  of  last  winter.  Accordingly,  both  of  them  ought 
now  to  be  defeated.  Or,  if  they  must  be  sent  back  to  pursue 
their  career  at  Albany,  it  should  not  be  the  work  of  Republi- 
can voters." 

That  allegation  is  a  charge  of  personal  corruption  in  respect 
to  the  plaintiff — that  he  "  was  prominent  in  the  corrupt  legisla- 
tion of  last  winter."  And  involving  that  proposition,  and  sta- 
ting that  as  a  matter  of  fact,  it  is  not,  in  my  judgment,  a  defence 
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that  the  legislation,  with  respect  to  other  persons,  and  other 
parties,  and  other  subjects,  was  of  an  improper  or  corrupt  char- 
acter. To  make  this  charge  is  to  impute  personal  corruption  to 
the  plaintiff;  and  I  hold,  therefore: 

First :  That  the  publication  involves  a  charge  of  personal 
corruption,  and  can  only  be  sustained  by  proof  tending  to  show 
that  the  plaintiff  acted  and  voted  under  mercenary  appliances, 
or,  in  other  words,  that  he  was  bribed  to  act  and  vote  as  he 
did  ;  or  that  he  derived  some  personal  advantage  from  the  acts 
he  performed  or  the  votes  he  gave. 

That  is  my  judgment  of  the  character  of  this  libel. 

Second :  Now,  then,  if  that  be  so,  I  hold  that  it  does  not  sus- 
tain the  defence  to  show  that  the  Legislature  was  reported  and 
believed  to  be  corrupt;  or  that  other  members  acted  under 
corrupt  influences ;  nor  that  such  legislation  was,  in  fact,  or  was 
believed  to  be,  injurious  to  the  public  and  only  designed  to  ad- 
vance private  interests. 

That  is  rny  judgment  upon  that  proposition.  It  follows, 
then,  if  that  be  so,  that  the  matters  set  forth  in  the  3d  and  4th 
answers,  which  set  up  corrupt  legislation  in  general  terms,  and 
that  Mr.  Littlejohn  voted  and  acted  in  that  Legislature,  consti- 
tute no  defence,  and  no  proof  can  be  given  under  these  answers. 
I  decided  preliminarily,  in  overruling  the  motion  to  dismiss  the 
complaint,  that  it  involved  a  personal  charge ;  and  also  that 
the  publication  was  not  a  privileged  one.  The  first  answer  sets 
up  that  the  publication  was  a  privileged  one.  Upon  that  sub- 
ject I  hold: 

Third :  That  the  publication  is  not  a  privileged  one  on  the 
part  of  the  defendant,  as  the  editor  of  a  public  journal.  The 
press  is  allowed  to  comment  fully  and  freely  upon  public  char- 
acters, from  the  President  down,  and  to  utter  these  things  with 
the  utmost  freedom — to  charge  official  men  with  incompetency 
and  imbecility,  with  ignorance  or  corruption — to  charge  judges 
with  ignorance,  incompetency,  or  venality — and  the  proof  of 
the  truth  of  any  of  these  allegations  is  a  perfect  defence.  But 
the  press  has  no  right,  under  its  guarantied  freedom,  to  publish 
what  is  not  true.  It  has  no  right  to  do  that  which  shall  be  an 
injury  to  the  country,  or  which  shall  wrongfully  assail  private 
character.  These  assaults  on  individuals  or  upon  private  char- 
acter do  not  become  privileged  because  they  are  uttered  by 
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the  editors  or  proprietors  of  a  newspaper.  They  have  large 
protection  and  large  immunities,  and  it  is  right  they  should 
have ;  but  they  do  not  extend  to  the  length  of  making  publica- 
tions of  this  character  privileged  within  the  rule. 

Fourth :  It  follows,  therefore,  that  the  matters  set  forth  in 
the  first,  third,  and  fourth  answers  constitute  no  defence ;  and, 
therefore,  as  I  conceive,  no  proof  can  be  given  under  them. 

The  proof  must  be  confined  to  such  allegations  as  impute 
improper,  wicked,  or  corrupt  conduct  to  the  plaintiff;  and  in 
this  case,  the  second  answer,  as  I  understand,  substantially  does 
make  that  allegation.  I  hold,  therefore  : 

Fifth :  That  the  proof  must  be  confined  to  the  second  an- 
swer, and  must  be  such  proof  as  will  tend  directly  to  prove  that 
the  plaintiff  wickedly,  wilfully,  and  corruptly  voted  for  those 
acts  which  are  set  forth  in  this  answer,  and  they  can  only  be 
supported  by  proof  of  personal  corruption,  or  to  such  evidence 
under  the  fifth  answer  as  is  competent  in  mitigation. 

In  that  aspect  of  the  case,  the  proof  offered  is  inadmissible, 
Under  these  rulings,  the  proof  must  necessarily  confine  itself 
within  the  line  of  evidence  which  I  have  indicated. 

John  K.  Porter,  for  the  defendant. — Do  I  understand  your 
honor  to  hold  that  when  we  charge  corrupt  legislation,  and 
that  the  plaintiff  corruptly  advocated  it,  we  cannot  prove  the 
truth  of  the  entire  proposition  ? 

THE  COURT. — You  can  prove  that  he  was  corrupt  by  appli- 
ances or  influences  made  to  him,  but  you  cannot  prove  the  prop- 
osition that  the  legislation  was  corrupt,  and  that  he  merely  ad- 
vocated and  took  part  in  that  legislation. 

After  consultation,  the  defendant's  counsel  made  the  follow- 
ing offers  to  prove : — First :  The  defendant  offered  to  prove 
that  the  acts  set  forth  in  the  answer  were  severally  passed  by 
the  votes  of  members  of  the  Assembly,  of  whom  a  majority 
were  bribed  to  vote  therefor,  and  who  voted  therefor  corruptly ; 
and  the  defendant  claimed  that  this  proof  was  admissible  for 
the  purpose  of  justifying  a  portion  of  the  matter  charged  as 
libellous,  proposing  to  follow  it  up  with  proof  justifying  the 
residue. 

Excluded. 

Voi.  XIIL— 4 
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Second:  The  defendant  offered  to  prove  the  same  facts  in 
mitigation  of  damages. 

Excluded. 

Third :  The  defendant  offered  to  prove  the  same  facts  for 
the  purpose  of  showing  the  truth  of  the  article  not  embraced 
in  the  complaint,  but  read  in  evidence  in  aggravation  of 
damages. 

Excluded. 

Fourth :  The  defendant  offered  to  prove  the  same  facts,  and 
that  the  plaintiff  voted  for  and  supported,  in  debate,  the  passage 
of  those  acts,  with  notice  that  a  majority  of  those  who  sup- 
ported them  were  bribed,  and  that  certain  of  the  parties  soli- 
citing their  passage  and  seeking  the  benefit  thereof  had  bribed 
them,  claiming  that  this  evidence  is  admissible  for  the  purpose 
of  justifying  the  article  alleged  to  be  libellous. 

Excluded. 

Fifth :  Offered  same  facts  as  in  last  proposition  in  mitigation 
of  damages. 

Excluded. 

Sixth :  Offered  same  facts  to  show  the  truth  of  the  article 
from  the  Tribune  read  in  evidence  in  aggravation  of  damages. 

Excluded. 

Seventh :  Offered  to  show  that  certain  members  of  the  As- 
sembly who  voted  for  the  railroad  bills  mentioned  in  the  an- 
swer, did  so  under  and  in  pursuance  of  a  corrupt  agreement 
with  parties  named  as  grantees  of  the  franchises  conferred  in 
the  acts,  to  apportion  and  divide  the  proceeds  of  such  franchise, 
exceeding  two  millions  of  dollars,  between  them  and  private 
friends  of  such  members,  embracing  among  others  the  brother 
.and  brother-in-law  of  the  plaintiff ;  and  that  the  plaintiff,  with 
notice  of  these  facts,  and  for  the  purpose  of  securing  such  ben- 
efit to  his  brother  and  brother-in-law,  and  knowing  that  such 
bills  were  prejudicial  to  the  public  interest,  voted  for  and  advo- 
cated them  in  debate,  and  exercised  his  influence  over  other 
members  of  the  House  to  secure  their  passage — the  defendant 
claiming  that  this  evidence  is  admissible  in  justification  of  the 
charge  of  corruption. 

Excluded. 

Eighth:  Offered  to  show  the  same  facts,  with  the  further 
fact,  that  the  plaintiff,  in  violation  of  the  rules  of  the  House,  per- 
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mitted  his  brother  and  brother-in-law,  and  other  parties  to  be 
benefited,  to  be  admitted  upon  the  floor  of  the  Assembly  during 
the  sessions  thereof,  when  they  were  not  entitled  thereto;  the 
defendant  claiming  that  from  all  these  facts  the  jury  would  have 
the  right  to  infer  a  corrupt  intent  on  the  part  of  the  plaintiff. 

Excluded. 

Ninth :  Offered  to  show  all  the  facts  stated  in  the  foregoing 
propositions.  Claiming  that  the  jury  have  a  right  to  infer 
therefrom,  that  the  plaintiff  in  voting  for  said  acts  respectively, 
did  so  from  corrupt  motives,  and  for  private  objects,  in  violation 
of  his  oath  as  a  member  of  the  Assembly. 

Excluded. 

Defendant  claimed  that  it  is  a  question  for  the  jury,  whether 
the  article  claimed  to  be  libellous  charged  the  plaintiff  with 
corruption. 

The  plaintiff  objected  to  these  propositions,  as  inadmissible 
in  evidence  under  the  ruling  of  the  court;  except  that  the 
defendant  may  be  allowed  to  show  that  the  brother  and  broth- 
er-in-law of  the  plaintiff,  or  either  of  them,  was  interested,  to 
the  knowledge  of  the  plaintiff,  in  any  stock  in  any  of  the  roads 
named  in  the  defendant's  answer  to  his  complaint,  and  that  his 
vote  upon  any  of  the  said  bills  was  influenced  by  such  knowl- 
edg. 

The  court  sustained  the  objection,  under  the  ruling  already 
given. 

Mr.  Porter. — "We  offer  to  prove  further,  the  facts  stated  in 
the  first  defence. 

Excluded. 

We  offer  to  prove  the  facts  stated  in  the  third  defence. 

Excluded. 

We  offer  to  prove  the  facts  in  the  fourth  defence. 

Excluded. 

We  also  offer  to  prove  them  separately  in  mitigation  of 
damages. 

Excluded. 

The  defendant  subsequently  offered  himself  as  a  witness,  and 
testified  to  the  absence  of  malice  in  publishing  the  article,  and 
to  his  belief  at  the  time  of  the  publication.  Other  evidence 
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was  introduced,  conformably  to  the  ruling  of  the  court  stated 
above,  and  the  case  was  submitted  on  both  sides. 

Before  the  charge,  the  defendant  asked  the  court  to  charge 
the  jury— 

First:  That  if  they  believed,  from  the  testimony,  that  the 
defendant  acted  in  the  matter  of  the  publication  in  question, 
without  any  malice  or  mischievous  intent,  but  solely  from  the 
sense  of  duty  to  the  public,  they  must  find  for  the  defendant. 
The  court  declined  to  charge  this  proposition. 

Second:  The  defendant  asked  the  court  to  charge  the  jury, 
that  it  was  a  question  for  them  to  say  in  what  sense  the  words 
complained  of  were  used.  The  court  declined. 

Third:  The  defendant  asked  the  court  to  charge  the  jury, 
that  it  is  a  question  for  them  to  determine  in  what  sense  the 
words  complained  of  were  understood.  The  court  declined. 

Fourth:  The  defendant  asked  the  court  to  charge  the  jury, 
that  malice  on  the  part  of  the  defendant  was  essential,  in  order 
to  maintain  the  action.  The  court  declined. 

Fifth:  The  defendant  asked  the  court  to  charge  the  jury, 
that  in  the  absence  of  all  malice  on  the  part  of  the  defendant, 
this  action  could  not  be  maintained.  The  court  declined  to 
charge  the  fourth  and  fifth  proposition  as  desired,  but  charged 
in  the  language  of  the  charge  to  the  jury  hereinafter  given, 
on  that  subject,  and  declined  to  charge  otherwise. 

Sixth :  The  defendant  asked  the  court  to  charge  the  jury, 
that  if  they  believed  the  testimony  of  defendant,  the  presump- 
tion of  malice,  which  arose  from  the  face  of  the  libel,  was  re- 
butted. The  court  declined  to  charge  this  proposition,  but 
charged  as  in  the  seventh  proposition  hereinafter  stated  and 
submitted  to  the  jury,  and  declined  to  charge  otherwise. 

Seventh:  The  defendant  asked  the  court  to  charge  the  jury, 
that  if  they  believed,  from  the  testimony,  that  the  defendant, 
at  the  time  of  the  publication  in  question,  believed  it  to  be  true, 
and  that  in  coming  to  that  belief  he  had  exercised  due  care  and 
diligence,  prudence  and  discretion,  to  ascertain  the  truth  of  the 
charge,  the  defendant  was  entitled  to  their  verdict.  The  court 
declined  to  charge,  except  as  in  the  seventh  proposition  as  above 
mentioned. 

Eighth :  The  defendant  asked  the  court  to  charge  the  jury, 
that  if  they  believed  that  the  defendant  made  the  charges  in 
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question  solely  from  a  sense  of  duty,  he  was  entitled  to  their 
verdict,  even  though  they  should  believe  that  it  was  a  mistaken 
sense  of  duty.  -The  court  declined. 

Mr.  Justice  BACON  then  charged  the  jury  as  follows: 

GENTLEMEN  OF  THE  JTTKY  :  The  duty  that  I  have  to  discharge  in 
this  case  is  a  very  plain  and  simple  one,  ana  I  shall  proceed  to 
its  discharge  in  a  very  plain  and  simple  manner,  and  I  trust  with 
commendable  brevity.  And  I  shall  do  so  entirely  unaffected 
by  any  outside  considerations,  and  utterly  irrespective  of  any 
consequences  which  may  be  supposed  to  follow  from  the  dis- 
charge of  that  duty.  It  is  the  privilege,  and  business,  and  duty 
of  the  counsel  to  present  the  case  to  the  jury,  with  all  the  ability, 
and  the  eloquence,  and  the  zeal  which  have  been  manifested  in 
this  case  by  the  respective  counsel  who  have  addressed  you. 
It  is  their  privilege  and  their  right  to  make  to  you  elaborate, 
learned,  and  lengthy  arguments,  and,  if  they  shall  choose,  to 
make  earnest  and  even  passionate  appeals  to  you. 

The  business  of  the  court  and  the  duty  it  has  to  perform  are 
quite  different ;  they  demand  no  such  zeal,  no  such  earnestness, 
and  no  such  sensibility.  I  have  nothing  to  do,  gentlemen,  but 
to  direct  you  to  some  plain,  simple  propositions  of  law,  which  I 
suppose  to  be  involved  in  the  case,  and  which  are  to  be  taken 
by  you  as  landmarks  and  guides,  and  to  suggest  to  you  a  very 
few  topics  to  which  your  attention  should  be  directed,  when 
you  come  to  deliberate  on  the  case  in  the  jury-room. 

And  I  must  ask  you,  gentlemen,  in  the  first  place,  to  dismiss 
from  your  attention  a  very  considerable  portion  of  that  which 
has  been  talked  about  here.  Because,  in  the  shape  which  the 
case  has  assumed,  and  within  the  contracted  issues  to  which  I 
felt  it  my  duty  to  confine  the  cause,  a  great  deal  which  was  said 
in  the  opening  of  course  would  now  be  irrelevant  to  the  case. 
That  opening  was  adapted  to  a  state  of  things  which  the  counsel 
very  rightfully,  as  he  deemed  was  the  law,  supposed  it  to  be 
his  duty  to  spread  before  you.  And  if  I  had  construed  the  libel 
agreeably  to  the  view  taken  of  it  by  the  counsel,  the  field  would 
have  been  a  very  large  and  a  very  wide  one,  and  his  opening 
none  too  extended  for  the  ground  he  would  have  felt  himself 
obliged  to  occupy ;  but  having  made  a  ruling  in  the  early  part 
of  this  case,  which,  whether  right  or  wrong,  is  for  the  present 
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the  law  of  the  case,  we  are  brought  down  to  a  very  narrow 
issue,  and  a  very  few  points  to  which  it  is  needful  that  your  at- 
tention should  be  directed. 

The  counsel  for  the  defendant  claims  that  the  jury  is  to  judge 
whether  this  is  a  libel  or  not,  and  whether  it  imputes  personal 
corruption  to  the  plaintiff  or  not ;  and  that  in  this  respect  you 
are  at  liberty  to  construe  the  language  of  this  libel  as  you  see 
fit,  and  as  in  your  judgment  it  shall  seem  to  demand  at  your 
hands.  Now,  gentlemen,  as  a  general  proposition  I  do  not  dis- 
sent from  that ;  for  the  general  rule  of  law  is,  that  the  jurors  are 
the  judges  as  to  whether  the  publication  alleged  to  be  libellous 
is  so  or  not.  I  admit  that  to  be  the  general  rule  of  law,  but  I 
do  not  think  it  to  be  the  invariable  rule  of  law ;  and  I  think  a 
case  could  be  presented — and  unless  I  much  misconceive  it,  this 
case  is  one — where  the  general  rule  does  not  apply.  If  a  libel 
is  doubtful  and  uncertain  in  its  meaning ;  if  it  consists  of  a  va- 
riety of  allegations  upon  a  variety  of  subjects  ;  the  duty  of  con- 
struing them  may  very  properly  fall  within  the  province  of  the 
jury.  And  I  can  illustrate  that  as  well  by  the  case  of  Fry  a. 
Bennett,  which  has  been  cited  to  you,  as  by  any  other  case. 
In  that  case,  the  libel  complained  of  consisted  of  a  variety  of 
allegations,  some  of  which  consisted  of  nothing  more  than  what 
might  be  deemed  fair,  though  perhaps  severe  criticisms  upon 
the  conduct  of  the  plaintiff  in  that  suit,  as  a  conductor  of  an 
opera ;  and  there  were  other  allegations  that  imputed  to  him 
that  which  was  in  its  nature  disgraceful,  and  perhaps  even 
criminal.  I  do  not  stop  to  characterize  them,  but  there  was  a 
variety  of  allegations  of  this  kind,  in  regard  to  some  of  which 
the  defendant  claimed  they  were  privileged,  and  in  regard  to 
all  of  which  the  plaintiff  claimed  he  was  entitled  to  recover, 
because  they  were  not  within  any  such  privilege.  The  court, 
in  giving  the  case  to  the  jury,  told  them  they  must  take  these 
libels  themselves,  and  discriminate  with  regard  to  what  portion 
of  them  came  within  a  just  definition  of  legitimate  criticism,  and 
that  which  was  without  the  bounds  of  just  criticism,  and  was 
defamatory,  injurious,  and  libellous  in  its  character.  That  case 
well  illustrates  a  class  of  cases  where  the  jury  are  indeed  the 
judges,  and  should  rightfully  be  the  sole  judges,  of  the  character 
of  the  libellous  charge  alleged. 

But  in  this  case,  gentlemen,  I  was  obliged  to  make  a  ruling 
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in  order  to  determine  what  were  the  issues  to  be  tried,  and  in 
order  to  confine  the  proof  to  what  was  fairly  triable  before  you, 
and  I  was  obliged  myself  to  give  a  construction  to  the  language 
of  this  libel ;  and  I  gave  that  construction  to  it,  in  which  I  laid 
down  the  rule  that  the  libel  imputed  personal  corruption  to  the 
plaintiff,  and  that  any  proof  outside  of  that  was  irrelevant  proof, 
and  therefore  not  admissible.  I  say  I  was  obliged  to  make  that 
ruling  ;  for  the  question  necessarily  arose,  and  the  case  was  one 
which,  in  my  judgment,  called  for  it;  and,  having  made  that 
ruling,  it  is  to  be  taken  as  the  law  of  the  case  now,  and  to  be 
held  as  the  law  throughout.  Now,  that  ruling  may  have  been 
erroneous,  and  altogether  wrong;  and  it  is  very  likely  that, 
having  begun  with  this  error,  I  may  have  tottered  on  in  blun- 
ders continuously ;  but  there  is  great  satisfaction  in  knowing 
that  this  wrong,  if  it  be  such,  is  not  irreparable,  and  will  not 
injuriously  affect  the  defendant  in  this  case ;  for,  happily,  there 
is  another  tribunal  which  revises  all  my  errors — all  errors  com- 
mitted in  the  circuit,  in  the  haste  in  which  causes  are  tried 
there,  and  in  the  absence  of  all  needful  deliberation — a  tribunal 
that  sits  in  calm  judgment  on  all  these  cases,  and  rights  the 
wrong  where  it  exists ;  or,  if  it  does  not  exist,  affirms  the  ruling. 
Therefore,  gentlemen,  there  will  be  an  opportunity  hereafter  to 
correct  these  errors  into  which  I  may  have  fallen,  and  the  de- 
fendant will  be  deprived  of  no  just  right  which  pertains  to  him 
in  that  regard.  That  being  the  case,  the  first  proposition  of  law 
which  I  have  to  lay  down  is  this  : 

First :  The  court  having  ruled  that  the  alleged  libel  contained 
a  charge  of  personal  corruption,  the  jury  will  receive  this  as 
the  construction  of  the  language,  and  consequently  that  the 
words  are  in  law  libellous. 

You  will  take  that,  gentlemen,  as  the  ruling  of  the  court  in 
this  case.  The  construction  I  give  to  the  words  is,  that  it  im- 
putes a  charge  of  personal  corruption,  and,  therefore,  is  in 
itself  libellous.  This  relieves  you  from  the  duty  of  construing 
it  for  yourselves. 

Second:  A  libel  is  a  wilful  and  malicious  publication  con- 
cerning another ;  but  malice,  so  far  as  the  law  requires  it  to 
sustain  the  action,  is  implied  from  the  publication  of  that  which 
is  untrue, — the  law  presuming  it  to  exist  in  such  a  case.  There- 
fore, express  malice  is  not  required  to  sustain  the  action ;  but 
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this  presumption  may  be  repelled  by  circumstances  that  tend 
to  disprove  it. 

Now,  in  this,  I  do  not  know  but  I  may  be  supposed  to  run 
counter  to  the  decision  of  the  Court  of  Appeals,  in  the  case  to 
which  my  attention  was  called.  If  I  do,  I  shall  be  found  to  be 
in  error ;  but  I  have  always  supposed,  that  the  above  statement 
was  a  true  proposition  in  law,  from  the  earliest  day  in  which 
my  attention  as  a  student  was  ever  called  to  the  law  apper- 
taining to  libel  and  slander.  And,  although  Judge  Selden 
seems  to  imagine  a  sort  of  imaginary  and  attenuated  line  be- 
tween malice  in  law  and  malice  in  fact,  yet,  as  I  have  always 
understood  the  law  to  be,  from  the  falsity  of  the  publication 
malice  is  implied,  though  it  may  not  in  point  of  fact  exist ;  be- 
cause no  man  is  at  liberty  to  publish  any  thing  but  the  truth  ; 
and  if  he  publishes  that  which  is  not  true,  the  fact  of  its  untruth, 
in  the  law,  implies  malice  in  the  publication.  It  is  very  true, 
that  in  that  case  Judge  Selden  held  that  the  inference  of  the 
law  did  not  exist ;  and  the  reason  was,  that  it  was  a  privileged 
communication.  If  I  had  held  in  this  case,  that  the  publication 
here  was  privileged,  then  the  inference  of  the  law  would  have 
been  displaced,  it  would  not  have  existed.  In  that  case,  in  the 
Court  of  Appeals,  the  communication  was  a  privileged  one, 
and,  therefore,  it  was  protected  prima  facie,  and  the  plaintiff 
was  obliged  to  show,  in  order  to  maintain  his  action,  that  it  was 
uttered  maliciously.  Because,  although  when  a  party  has 
uttered  a  truth,  yet  if  he  is  actuated  by  malice  in  that  regard, 
he  is  still  liable  to  be  prosecuted  and  pay  damages.  He  pays 
them  in  that  case  because  he  is  actuated  by  malicious  motives 
extending  beyond  the  mere  fact  of  publishing  that  which  is  not 
true.  That  proposition,  then,  is  the  law,  which  I  lay  down  for 
your  guidance — that  the  law  implies  the  publication  to  be  mali- 
cious, if  it  be  untrue ;  and  in  this  case  the  defendant,  standing 
unjustified,  and  the  imputation  being  one  of  personal  corrup- 
tion, and  there  being  no  proof  that  there  was  personal  corrup- 
tion, the  allegation  is  an  untrue  allegation ;  therefore,  by  law, 
is  impliedly  malicious. 

Third :  If  one  by  mistake,  or  inadvertence,  or  want  of  suffi- 
cient knowledge,  publishes  a  libel,  the  law  imputes  malice  only 
so  far  as  to  make  him  liable  for  such  damages  as  the  jury  may 
deem  reasonable  under  all  the  circumstances  of  the  case. 
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The  law  only  imputes  malice  just  so  far  as  to  make  him  lia- 
ble for  damages  which  may  seem  reasonable.  They  may  be 
nominal  damages,  or  otherwise,  just  according  to  the  circum- 
stances, there  being  nothing  to  enhance  them  to  any  aggravated 
degree ;  and  this  covers  that  class  of  cases. 

Fourth :  But  there  may  exist  actual  malice  in  the  purpose 
and  spirit  of  the  author  of  the  publication ;  or  there  may  be  an 
entire  absence  of  malice  on  his  part ;  and  both  are  subjects  of 
proof  outside  of  the  mere  fact  of  publication. 

Now  the  plaintiff  may  prove  express  malice ;  he  may  prove 
that  the  party  has  said,  "  I  will  publish  such  an  article  against 
such  a  man  ;  I  mean  to  follow  him  up  and  have  vengeance 
against  him — I  will  have  it."  Expressions  of  that  kind  indicate 
a  purpose  and  spirit  and  intent  to  inflict  an  injury,  or  at  all 
events,  that  the  party  is  not  actuated  by  an  innocent  purpose, 
and  that  he  does  not  act  by  inadvertence  or  through  mistake — 
that  it  is  not  an  error  of  judgment  or  of  information,  but  that  it 
is  a  deliberate  design  to  inflict  an  injury,  and  that  he  sets  about 
preparing  the  means  by  which  the  injury  is  to  be  inflicted.  On 
the  other  hand,  there  may  be  a  perfect  absence  of  malice,  there 
may  be  no  thought  of  ill-will,  and  no  purpose  to  injure,  but 
simply  to  utter  what  the  party  thinks  to  be  true,  with  a  motive 
which  seems  to  him  to  justify  it;  or,  it  may  be,  that  he  seems 
to  be  called  upon  by  some  great  public  exigency,  to  utter  what 
he  thinks  just  and  right,  though  it  may  be  mistaken,  untrue, 
and  false,  yet  he  has  not  the  animus  and  the  purpose  to  inflict 
an  injury ;  therefore,  he  has  no  actual  malice  in  the  case. 

Fifth  :  If  actual  malice  is  shown  to  exist,  it  will  not  protect 
one  who  has  published  that  which  is  prima  fade  libellous, 
although  without  this  the  publication  would  be  privileged,  or 
even  justifiable. 

This  is  only  repeating  what  I  said  in  a  more  specific  form. 
Wherever  you  show  actual  malice,  you  deprive  the  party  of  any 
justification  he  had  by  reason  of  the  fact  that  what  he  said  was 
privileged ;  because,  if  a  man  will  say  what  is  privileged,  with 
a  wicked  and  malicious  purpose,  it  does  not  excuse  him. 

Sixth :  If  the  plaintiff  has  proved  here  the  existence  of  actual 
malice,  that  may  be  considered  by  the  jury  in  aggravation  of 
damages,  and  those  of  a  punitive  character  may  be  given. 

And  that  is  the  only  case  in  which  punitive  damages  can 
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be  superadded,  but  only  those  which  naturally  flow  from  the 
utterance  of  a  libel.  It  is  where  a  malicious  character  stamps 
the  publication,  that  you  can  go  beyond  the  ordinary  character 
of  damages,  and  give  those  which  are  called  "  punitive,"  or 
sometimes  "  vindictive,"  which  is  not  a  good  term. 

Seventh :  If,  on  the  other  hand,  the  defendant  has  satisfied 
the  jury  that  he  was  not  actuated  by  malice,  but  published 
what  he  did  without  any  malicious  motive,  and  believing  it  to 
be  true,  that  is  to  be  considered  by  the  jury,  and  will  materially 
mitigate  the  damages. 

That  is  fact  e  converso,  and  it  reduces  the  damages.  If  the 
defendant  shows  that  he  was  actuated  by  good  motives,  and 
had  no  malice  in  his  heart,  no  design  to  injure,  and  no  purpose 
of  vengeance,  and  that  he  did  not  indulge  in  any  vindictive, 
injurious,  and  hateful  feelings  towards  the  party,  but  that  he 
uttered  what  he  believed  to  be  true, — what  he  had  heard  from 
others,  and  what  he  supposed  he  had  a  right  to  publish  because 
it  was  true, — in  the  absence  of  all  feelings  of  hatred,  animosity, 
and  ill-will,  then,  gentlemen,  it  is  very  clear  that  the  damages 
should  be  essentially  mitigated ;  because  you  take  out  of  the 
slander,  or  the  libel,  the  sting  and  its  intensity,  and  you  strip  it 
of  that  which  gives  it  its  worst  character  and  form. 

Whenever  the  defendant  presents  himself  for  proof  of  this 
kind,  the  plaintiff  can  again  prove,  that  on  other  occasions,  the 
party  has  made  malicious  and  defamatory  attacks,  in  a  harsh 
and  cruel  manner.  On  the  other  hand,  the  defendant  has  a 
right  to  show  that  his  personal  relations  towards  the  party  were 
always  good  and  kind,  and  that  he  had  no  personal  ill-will  to- 
wards him,  and  did  not  look  upon  him  in  the  light  of  an  enemy ; 
but  in  respect  to  what  he  uttered,  he  did  what  he  believed  to 
be  true,  and  what  he  thought  he  was  called  upon  to  utter  by 
high  considerations  of  the  public  good.  If  such  a  state  of 
things  exists,  then  the  damages,  as  you  perceive,  are  greatly 
mitigated. 

Now,  in  this  case,  upon  one  side  it  is  claimed  that  there  is 
some  proof  that  some  malicious  motives  existed.  On  the  other 
side,  it  is  insisted  that  there  is  proof  of  the  absolute  and  entire 
absence  of  all  malicious  motives.  The  proof  on  that  subject 
lies  within  a  very  narrow  compass ;  it  was  drawn  entirely  and 
exclusively  from  the  defendant  himself.  He  states  upon  the 
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stand,  that,  so  far  as  he  knows,  his  personal  relations  towards 
Mr.  Littlejohn  were  of  a  friendly  character;  that,  so  far  as  he 
knew  himself,  he  had  no  malice  in  making  the  libel. 

On  the  other  side,  it  is  insisted  that,  in  addition  to  the  intrin- 
sic character  of  the  act  itself,  he  had  published  in  regard  to  the 
plaintiff  other  statements,  and  had  made  other  allegations  in 
regard  to  him  ;  that  he  had  opposed  his  election  to  the  Speaker- 
ship  of  the  House,  and  that  he  had  published  something  with 
regard  to  him,  which,  on  being  asked  to  explain  and  retract,  he 
had  declined  to  do  so,  except  in  the  way  which  he  thought  it 
was  only  just  and  right  he  should  be  called  upon  to  explain. 
And  it  is  said  this  shows  an  inimical  and  malicious  feeling.  It 
will  be  for  you  to  judge  with  regard  to  this.  Here  is  the  state- 
ment of  the  defendant,  in  which  he  states  just  what  he  did  and 
just  what  he  thought.  And  the  letter  which  has  been  read  is 
also  before  you,  gentlemen,  and  in  evidence.  I  must  say,  with 
regard  to  it,  that  I  think  it  a  very  manly  and  honorable  letter, 
and  such  as  indicates  on  the  part  of  him  who  wrote  it,  no  feel- 
ing which  any  honorable  mind  might  not  entertain.  Still,  you 
are  the  judges  with  regard  to  all  that,  and  with  regard  to  the 
conduct  of  the  defendant,  on  the  occasions  which  have  been 
spoken  of;  you  are  to  say  whether,  in  your  judgment,  they  in- 
dicate that  he  was  actuated  by  motives  of  ill-will  and  malice, 
or  whether,  divested  of  all  motives  of  that  kind,  he  did  what  he 
did  in  good  faith,  and  in  the  exercise  of  what  he  thought  were 
his  just  rights,  without  any  design  or  intent  to  injure  or  defame 
or  oppress  the  plaintiff. 

I  leave  that  question  of  this  case  with  you,  gentlemen  ;  your 
conclusions  upon  it  are  to  be  drawn  from  the  testimony  which 
is  in  the  case,  and  not  from  any  thing  outside,  for  upon  this 
particular  head,  you  have  nothing  to  enlighten  you,  except  the 
testimony  which  was  given  here  upon  the  stand.  Finally,  gen- 
tlemen, I  have  to  say  to  you  : 

Eighth :  The  amount  of  damages  are  in  the  sound  discretion 
of  the  jury ;  they  are  not  to  be  measured  by  any  specific  stand- 
ard of  dollars  and  cents ;  that  is,  the  court  has  no  rule  to  give, 
by  which  you  are  to  be  guided;  you  are  the  judges  in  that  re- 
spect, you  are  the  arbitrators  in  respect  to  what  shall  be  award- 
ed in  compensation.  They  are  intended  to  repair  the  injury 
alleged  to  be  done  to  the  plaintiff;  and- the  pain  and  mental 
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suffering  which  he  has  undergone,  in  consequence  of  this  libel 
Tittered  against  him,  are  fair  considerations  for  the  jury.  And 
in  estimating  the  damages  upon  the  foregoing  principles,  the 
character,  condition,  position,  and  influence  of  the  respective 
parties  are  to  be  taken  into  account. 

One  party  may  be  more  likely  to  suffer  from  a  libel  than 
another ;  for  all  men  do  not  suffer  alike  by  any  means.  Men 
differ  in  constitution  and  in  temperament ;  they  differ  in  their 
surroundings  and  relationships  in  life  ;  they  differ  in  the  position 
they  occupy.  The  plaintiff  is  a  public  man — a  man  of  mark 
and  distinction — a  man  who  had  occupied  an  elevated  place  in 
the  Legislature  of  the  State ;  and  such  a  man  would  be  likely 
to  feel  a  libel  with  greater  acuteness  than  one  living  in  a  more 
obscure  position,  and  travelling  in  a  smaller  round,  and  occupy- 
ing a  much  more  limited  field.  On  the  other  hand,  the  power 
of  the  party  injuring,  if  any  injury  has  been  inflicted,  may  also 
be  taken  into  consideration.  The  position  the  defendant  occu- 
pies as  the  proprietor  of  an  influential  press — a  paper  maintain- 
ing the  largest  circulation,  certainly,  of  any  paper  on  this  con- 
tinent, and  probably  in  the  world,  much  read,  extensively  dis- 
tributed, and  widely  appreciated,  and  which  has  become  almost 
a  public  institution  in  the  State,  under  the  guidance  of  great 
ability — is  to  be  considered.  An  engine  of  this  description,  of 
course,  is  capable  of  inflicting  more  injury  than  one  of  inferior 
character,  smaller  circulation,  and  a  lower  type  of  respectabili- 
ty. For  if  an  injury  has  really  been  inflicted,  its  intensity  must 
be  aggravated  by  the  high  character  of  the  quarter  from  whence 
it  comes.  All  these  considerations  may  be  taken  into  account 
by  you,  in  arriving  at  a  just  conclusion  in  this  case.  They  are 
all  I  have  felt  it  my  duty  to  mention  to  you,  for  I  do  not  regard 
it  as  any  part  of  my  province  to  step  out  of  the  plain,  simple 
path  which  the  law  has  marked  out  for  me — to  lay  down  the 
law  which  I  suppose  enters  into  the  case,  and  ask  you  to  give 
to  those  propositions  such  weight,  and  to  those  considerations 
such  importance,  as  you  think  they  are  entitled  to.  Upon  the 
•whole  subject  of  damages,  in  a  case  where  the  jury  come  to  the 
conclusion  that  a  right  to  recover  them  has  been  established, 
the  rule  is,  perhaps,  nowhere  better  expressed  than  in  the  words 
of  Justice  Bosworth,  in  the  case  of  Fry  a.  Bennett,  which  I  will 
repeat  to  the  jury,  as  containing  a  proper  direction  for  them  in 
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this  case  :  "  The  true  rule  is,  that  if  the  defendant  fails  to  justify, 
the  plaintiff  is  entitled  to  recover,  at  all  events,  his  actual  dam- 
ages. He  has  a  right  to  these,  although  the  defendant,  at  the 
time  of  publishing  the  libels,  believed  the  facts  alleged  to  be 
true.  The  actual  damages  are  to  be  determined  by  the  jury,  in 
the  exercise  of  a  sound  discretion,  upon  a  careful  consideration 
of  the  offence  or  misconduct  imputed  to  the  plaintiff,  the  cir- 
cumstances of  the  publication,  the  extent  of  its  circulation,  and 
the  natural  and  necessary  consequences  of  such  a  publication, 
according  to  the  results  of  human  observation  and  experience." 
Be  yourselves  the  judges  as  to  what  shall  be  the  result  of  this 
suit.  I  have  no  personal  desire,  nor  wish,  nor  purpose,  other 
than  that  you  shall  do  justice,  exact  and  ample  justice,  between 
these  parties. 

The  counsel  for  the  defendant  desired  the  court  to  charge 
further,  that  the  act  of  Mr.  Greeley  in  opposing  the  election  of 
Mr.  Littlejohn  as  Speaker,  after  the  transaction  in  question,  and 
after  this  suit  had  been  threatened,  cannot  be  taken  in  evidence. 

The  court  declined.* 


CHAMBERLAIN  a.  DEMPSEY. 

New  York  Superior  Court;  Special  Term,  October,  1861. 

FORECLOSURE. — USURY. — RELEASE. 

A  subsequent  grantee  cannot  interpose  the  defence  of  usury  to  an  action  to  fore- 
close a  mortgage  made  by  a  prior  owner. 

Where  the  maker  of  the  mortgage  was  a  party  defendant,  and  interposed  the  de- 
fence of  usury,  and  afterwards  withdrew  such  defence  on  receiving  an  absolute 
discharge  of  the  debt  which  thje  mortgage  was  given  to  secure,  such  discharge 
was  Held,  no  defence  for  the  subsequent  grantee. 

This  was  an  action  to  foreclose  a  mortgage,  given  to  secure 
the  payment  of  two  promissory  notes  made  by  William  D.  Sal- 

*  The  cause  was  then  submitted  to  the  jury,  who,  after  a  long  absence,  failed 
to  agree,  and  were  discharged. 
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isbury.  The  complaint  prayed  judgment  of  foreclosure  and 
sale,  and  for  deficiency  against  William  D.  Salisbury.  Salis- 
bury interposed  the  defence  of  usury,  and  afterwards,  at  request 
of  the  plaintiff,  withdrew  his  answer,  on  receiving  a  discharge 
or  release  of  all  liability  from  the  plaintiff,  which  release  is  set 
forth  in  the  opinion.  The  defendant  Dempsey  then  interposed 
the  same  defence  of  usury,  and  also  that  the  original  debt  was 
discharged,  and  consequently  the  mortgage  paid.  Dempsey 
was  the  owner  of  the  land,  acquiring  title  from  Salisbury  by 
deed,  but  it  did  not  appear  whether  the  conveyance  was  made 
subject  to  the  mortgage  or  not.  On  the  trial,  proof  of  the 
usury  was  offered  in  behalf  of  the  owner  Dempsey,  but  ex- 
cluded for  the  reasons  set  forth  in  the  opinion. 

George  R.  Thompson,  for  the  defendant. — I.  The  owner  of 
the  premises,  acquiring  title  subsequent  to  the  mortgage,  can 
interpose  the  defence  that  the  mortgage  is  usurious.  The  case 
of  Sands  a.  Church  (2  Seld.,  347),  only  decides  that  the  subse- 
quent grantee  cannot  do  so,  where  the  mortgage  is  assumed 
and  is  a  part  of  the  consideration-money. 

II.  The  release  is  a  discharge  of  the  whole  debt,  as  well  in 
equity  as  in  law.  (1  Aik.,  294 ;  Kirby  a.  Taylor,  6  Johns.  Oh., 
250  ;  Dran  a.  Newhall,  8  Term.,  168  ;  Brooks  a.  Stuart,  1  Per. 
(&  D.,  615 ;  9  Ad.  &  E.,  854 ;  American  Bank  a.  Doolittle, 
14  Pick.,  123 ;  Tuckerman  a.  Newhall,  17  Mass.,  581 ;  Ward 
a.  Johnson,  13  lb.,  148  ;  Brown  a.  Marsh,  7  Verm.,  327  ;  Bun- 
sen  a.  Kincaid,  3  Perms.,  57 ;  Rowley  a.  Stoddard,  7  Johns., 
207,  and  note.) 

Wm.  M.  Allen,  for  the  plaintiff. — I.  On  the  subject  of  the 
usury.  (Sands  a.  Church,  2  Seld.,  347.)  And  contended  that 

II.  The  release  is  a  mere  personal  discharge  of  the  defendant 
Salisbury.  The  debt  is  still  a  charge  upon  the  land.  (Co.  Litt., 
281 ;  Selby  a.  Forbes,  2  B.  &  Sing.,  38 ;  4  Maule  &  Selw., 
423  ;  Simons  a.  Johnson,  3  Barn.  &  Adol.,  175 ;  Reich  a.  Lord, 
18  Pick.,  325  ;  7  Cow.,  662.) 

HOFFMAN,  J. — The  defendant,  Mrs.  Dempsey,  avers,  in  her 
answer,  that  she  is  the  owner  in  fee  of  the  premises  sought  to 
be  sold  by  this  action  for  the  payment  of  the  notes  and  the 
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mortgage  mentioned  in  the  complaint,  and  then  proceeds  to  set 
up  usury  in  such  notes,  and  with  sufficient  particularity. 

She  then  further  answers,  that  since  the  commencement  of 
the  action,  by  an  instrument  in  writing  of  the  8th  of  June,  1861, 
for  valuable  consideration  the  plaintiff  released  and  discharged 
such  notes,  and  released  the  makers  thereof  from  all  personal 
liability  on  the  same. 

On  the  trial,  the  following  instrument  was  given  in  evidence. 

(Title  of  the  cause.)  "  It  is  hereby  stipulated  and  agreed,  that 
all  personal  claim  against  the  above-named  defendants,  on  ac- 
count of  the  notes  and  bond  and  mortgage  set  forth  and  de- 
scribed in  the  complaint  herein,  is  hereby  released  and  dis- 
charged, and  that  no  personal  judgment  shall  be  taken  against 
these  defendants,  on  account  of  all  such  matters  in  this  or  any 
other  action  ;  and  the  release  and  discharge  is  hereby  given,  in 
consideration  of  the  withdrawal  of  the  answer  interposed  by 
the  defendants  in  such  action." 

(Signed.)        M.  CHAMBERLAIN. 

Witness,  WM.  M.  ALLEN. 

First.  As  to  the  defence  of  usury,  I  assumed  that  the  an- 
swer was  sufficient,  on  the  trial,  to  warrant  the  supposition  that 
Mrs.  Dempsey  was  a  purchaser,  since  the  mortgage,  from  or 
under  the  mortgagor,  and  took  subject  to  the  mortgage.  There 
was  no  proof  of  the  assumption  of  the  mortgage.  The  answer, 
by  attempting  to  invalidate  it  as  usurious,  admits  its  existence 
as  a  lien  apparently ;  and  this  defendant  did  not  show  that  the 
conveyance  to  her  did  not  refer  to  the  mortgage. 

I  had  the  strongest  impression  that  the  defence  of  usury  was  not 
open  to  a  party,  a  purchaser,  in  such  a  situation :  that  by  force 
of  the  statute  of  1837,  a  borrower,  and  a  borrower  only,  could 
institute  proceedings  to  have  the  mortgage  cancelled :  that 
privilege  and  redress  attached  to  trim  alone,  and  not  to  a  pur- 
chaser or  creditor. 

But  the  case  of  Sands  a.  Church  (2  Seld.,  347)  expressly  de- 
cides that  a  person  who  had  taken  the  equity  of  redemption,  by 
purchase  or  otherwise,  subject  to  the  mortgage,  cannot  resist 
a  foreclosure  on  the  ground  of  usury  in  it. 

Second.  This,  then,  leaves  the  only  other  question  to  be,  the 
effect  of  the  instrument  of  discharge  or  release  above  recited. 
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I  think  the  present  a  very  nice  question.  The  result  of  Chan- 
cellor Kent's  decision  in  Kirby  a.  Taylor  (6  Johns.  Ch.,  242) 
was,  that  a  release  of  a  principal  was  a  release  of  the  surety,  in 
equity  as  well  as  at  law ;  that  a  release  of  one  of  several  prin- 
cipal obligors,  saving  the  right  against  all  the  others,  did  not 
discharge  the  surety,  who  was  surety  of  all,  from  the  obligations 
of  the  co-principals,  but  only  from  those  of  the  principal 
released. 

The  strict  rule  of  the  common  law  has  been  much  relaxed, 
and  courts  have  to  restrict  the  operation  of  a  release  so  as  not 
to  extend  it  beyond  the  fair  intention  of  the  party.  Thus,  gen- 
eral words,  however  comprehensive,  are  controlled  by  a  recital. 
(Sampson  a.  Cook,  5  Barn.  <&  Aid.,  606 ;  Boyes  a.  Black,  13 
Com.  Bench,  652.)  And  so  the  reservation  of  a  claim  against 
a  copartner,  expressly  made  in  a  release  of  one  partner,  will 
save  the  right  against  the  former.  (Solly  a.  Forbes,  2  Br.  & 
Bing.,  38 ;  see  Thompson  a.  Jack,  3  Com.  Bench,  540.) 

The  effect  of  the  instrument,  in  this  case,  is  to  destroy  all 
right  of  action  against  the  maker  of  the  notes  and  mortgagor. 
If  the  notes  were  not  due,  the  negotiation  of  them  could  have 
been  enjoined.  The  surrender  of  them  could  probably  have 
been  compelled  at  any  time.  It  is  not  merely  a  relinquish- 
ment  of  a  demand  for  any  excess  of  debt  beyond  the  proceeds 
of  the  property ;  it  is  an  absolute  discharge  of  the  mortgagor 
from  the  whole  debt. 

I  think  that  the  relation  of  principal  and  surety  may  be  con- 
sidered as  existing,  this  purchaser  taking  the  land,  subject  to 
the  lien,  for  a  debt  of  this  mortgagor.  The  debt  is  so  far  the 
principal's  as  that  an  assignment  of  it  will  transfer  the  security. 

But  the  ground  and  reason  of  the  rule  as  to  the  effect  of  a 
release  of  a  principal  is,  that  he,  upon  payment  of  the  demand, 
becomes,  by  operation  of  law  or  transfer,  substituted  to  the 
rights  of  the  creditor,  and  may  sue  the  debtor.  (See  the  opinion 
of  ALLEN,  J.,  in  La  Farge  a.  Herter,  11  Barb.,  158,  and  authori- 
ties cited ;  also,  Hubbell  a.  Carpenter,  5  /#.,  520 ;  affirmed,  5 
Seld.,  171.) 

In  the  present  case,  if  the  defendant's  land  is  sold  to  pay  the 
mortgage  money,  as  far  as  it  will  suffice,  there  could  not  be  in 
any  event  a  demand  over,  upon  this  mortgagor.  The  defendant 
has  got  the  property  upon  a  consideration  which  included  the 
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mortgage  debt  as  part  of  its  value.  Upon  a  foreclosure,  the 
original  debtor  could  only  be  made  liable  for  the  deficiency. 

The  land  must  first  be  resorted  to,  if  the  creditor  takes  this 
course,  although  he  is  not  prevented  from  suing  at  law  upon 
the  obligation  or  evidence  of  debt. 

I  think  the  plaintiff  entitled  to  judgment. 

Ordered  accordingly. 


CORBETT  a.  ENO. 

Supreme  Court,  First  District;  Special  Term,  October,  1861. 
SHAM  ANSWER. — AFFIDAVITS  ON  MOTION  TO  STRIKE  OUT. 

An  answer  containing  a  general  denial  of  a  material  allegation  in  the  complaint 
may  be  stricken  out  as  sham,  on  proof  of  its  falsity,  and  that  it  is  not  pleaded 
in  good  faith. 

Where  the  matters  alleged  in  defence  are  stated  on  information  and  belief,  and  a 
motion  is  made  to  strike  out  the  defences  as  sham,  upon  affidavits,  made  by 
those  who  must  necessarily  be  possessed  of  the  requisite  knowledge,  which  show 
the  matters  to  be  false,  it  is  incumbent  on  the  defendant  to  show  the  sources 
of  his  information,  and  that  there  is  a  possibility  of  his  allegations  being  true. 

Motion  to  strike  out  answer  as  sham,  irrelevant,  and  frivolous^ 
The  facts  are  sufficiently  stated  in  the  opinion. 

Henry  Bennett,  for  the  plaintiff. — I.  The  possession  of  a  bill 
or  note  is  presumptive  evidence  of  title,  and  this  whatever  value 
was  paid  for  it,  and  whether  received  before  or  after  maturity. 
(5  Sandf.,  52,  646 ;  7  Paige,  615 ;  1  Sandf.,  37,  40 ;  3  Johns.r 
Ch.,  5,  259.)  But  it  is  clearly  shown  that  the  plaintiff  is  owner 
of  the  note  in  suit  for  value,  and  that  Robert  H.  Corbett  is  notr 
and  never  was;  hence,  the  answer  is  clearly  sham,  and  judg- 
ment should  be  ordered  for  plaintiff.  (12  How.  Pr.,  313 ;  4 
Abbotts'  Pr.,  226 ;  17  Barb.,  530.) 

II.  The  court  is  in  the  constant  habit  of  striking  out  such  a 
VOL.  XIII.— 5 
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denial  as  irrelevant  and  frivolous.    (1  Duer,  265  ;  15  How.  Pr., 
266  ;  9  D).,  215-217.) 

III.  The  essential  element  of  a  sham  answer  is  its  falsity. 
(6  How.  Pr.,  257 ;  3  Abbotts'  Pr.,  1.)  Here  a  loose  statement, 
upon  information  and  belief,  is  met  by  the  affidavits  of  witnesses 
who  know  the  facts  sworn  to. 

Henry  C.  Pratt,  for  the  defendants. — I.  The  answer  is  not 
sham.  1.  It  is  duly  verified.  2.  It  denies  several  material 
allegations,  to  wit :  the  making  and  indorsing  the  note  by  the 
four  defendants;  the  transfer  of  the  note  to  plaintiff;  the 
ownership  of  plaintiff;  the  alleged  acts  of  the  defendants,  by 
which  they  all  four  became  liable.  3.  The  only  matter  averred 
is  as  to  the  real  ownership  of  the  note,  and  connected  with  the 
denial  of  ownership  in  plaintiff.  Such  is  not,  properly,  new 
matter ;  it  goes  only  to  make  the  denial  of  plaintiff's  statement 
of  ownership  more  complete. 

IL  The  answer  is  not  irrelevant.  1.  A  denial  of  a  material 
allegation  cannot  be  irrelevant.  2.  ]STo  new  matter  is  set  up. 
3.  If  the  averment  as  to  who  owns  the  note  is  new  matter,  still 
it  is  not  such  as  "  is  palpably  no  defence,  either  total  or  partial, 
nor  a  counter-claim."  (Kurtz  a.  McGuire,  5  Duer,  660.) 

III.  The  answer  is  not  frivolous.  1.  It  traverses  material 
allegations  in  the  complaint.  2.  It  sets  up  matter  as  to  the 
ownership  of  the  note  and  the  "  real  party  in  interest,"  which, 
if  true,  constitute  a  defence  to  the  action. 

BAKNARD,  J. — The  complaint  in  this  action  is  on  a  promis- 
sory note  alleged  to  be  made  by  a  firm  composed  of  the  four  de- 
fendants, three  of  them  being  general  partners  and  the  fourth  a 
special  partner.  The  general  partners  answer.  The  only  aver- 
ments in  the  answer  which  raise  any  issue  are :  "  They  deny,  on 
information.,  that  the  note  mentioned  in  the  complaint  was  at 
any  time,  for  value,  transferred  to  plaintiff,  and  deny  that  plain- 
tiff is  the  holder  and  owner  of  the  note ;  and  to  the  contrary 
thereof,  they  aver  that  such  note  is,  and  at  the  commencement 
of  this  action  was,  lawfully  owned  by  Orlando  M.  Bogert  and 
Eobert  H.  Corbett ;  and  that  they  are,  or  one  of  them  is,  the 
real  party  in  interest." 

Motion  is  made  to  strike  out  the  answer  as  sham. 
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The  first  question  that  arises  is,  whether  an  answer  containing 
a  general  denial  of  a  material  allegation  in  the  complaint  can 
be  stricken  out  as  sham.  The  Court  of  Appeals,  in  The  People 
a.  McComber  (18  N.  Y.,  315),  have  decided  that  it  can  be,  and 
I  am  not'  aware  that  that  court  has  either  reversed  or  modified 
its  decision  made  in  that  case.  It  is  consequently  of  binding 
authority.  The  next  question  is,  are  these  averments  false? 
The  plaintiff  moves,  on  the  affidavits  of  Orlando  M.  Bogert  and 
Robert  H.  Corbett  (who  are  alleged,  by  the  answer,  to  be  the 
owners  of  the  note  and  the  real  parties  in  interest),  and  they 
both  swear  that  they  never,  at  any  time,  either  separately  or 
jointly,  owned  said  note,  in  part  or  whole,  and  that  they  have 
no  interest  in  the  action,  or  the  prosecution,  or  the  result  there- 
of; and  Cooper  E.  Corbett  swears,  of  his  own  knowledge,  that 
plaintiff  is  the  lawful  owner  and  holder  for  value.  To  meet 
these  affidavits,  the  three  answering  defendants  have  made  an 
affidavit,  wherein  they  swear  simply  that  the  denials  in  the 
answer,  and  the  averments  of  the  ownership  of  the  note  (which 
denial  and  averments  are  above  extracted),  are  made  on  infor- 
mation and  belief ;  and  that  they  verily  believe  each  and  every 
such  denial  and  averment  to  be  true.  Averse  as  I  am  to  striking 
out  answers  as  sham,  still  I  think  this  motion  should  be  granted. 
When  the  matters  alleged  in  defence  are  stated  on  information 
and  belief,  and  a  motion  is  made  to  strike  out  the  defences  as 
sham,  upon  affidavits  made  by  those  who  must  necessarily  be 
possessed  of  the  requisite  knowledge  showing  the  matters  to  be 
false,  it  is  incumbent  on  the  defendant,  in  his  answering  affida- 
vit, to  show  at  least  the  sources  of  his  information,  and  to  show 
that  there  may  at  least  be  a  bare  possibility  of  his  allegations 
being  true.  The  court  cannot  assume  that  there  is  any  such  pos- 
sibility, when  parties  having  the  requisite  means  of  positive 
knowledge  swear  positively  to  a  fact,  and  such  oath  is  only  met 
by  a  party  swearing  generally  that  he  is  informed  differently. 

Motion  granted,  with  $10  costs. 
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PECK  a.  WILLIAMS. 

New  York  Superior  Court  /  Special  Term,  November,  1861. 

SUPPLEMENTARY  PROCEEDINGS. — PRODUCTION  OF  DOCUMENTS.* — 
CONFIDENTIAL  DISCLOSURES. 

The  production  of  documents  in  the  hands  of  counsel  can  be  resisted  only  when 
a  controversy  exists,  or  is  anticipated  between  parties,  in  relation  to  the  subject 

0  In  the  case  of  ELDRIDGE  a.  CHAPMAN  (Supreme  Court,  First  District ;  Chambers, 
November,  1861),  it  was  held  that,  under  2  Eev.  Stat.,  398,  it  was  proper  for  the 
officers,  therein  authorized  to  issue  a  summons  requiring  a  witness  to  appear  and 
give  testimony  to  be  used  in  the  courts  of  other  States  and  countries,  to  require 
such  witness  to  produce  books  and  papers. 

In  this  case,  a  summons  was  issued  on  behalf  of  the  defendant,  by  one  of  the 
justices  of  the  court,  summoning  the  witnesses  to  be  examined,  who  resided  in  the 
city  of  New  York,  to  appear  before  one  of  the  justices  of  the  Supreme  Court,  at 
Chambers,  at  the  City  Hall,  in  the  city  of  New  York,  to  be  examined  as  witnesses 
pursuant  to  2  Rev.  Stat. ,  398.  The  summons  also  contained  a  clause  in  the  nature 
of  a  subpoena  ducts  tecum,  requiring  one  of  the  witnesses  to  bring  with  him,  and  to 
produce,  in  order  to  be  given  in  evidence  on  such  examination,  the  books,  papers, 
memoranda,  and  entries  showing  the  state  of  dealings  and  accounts  between 
the  firms  of  George  Bliss  &  Co.  and  Philip  Bliss  &  Co.,  on  the  one  hand,  and 
Thomas  P.  Eldridge,  Edwin  M.  Sanders,  and  John  Yale  respectively  on  the  other, 
between  certain  dates  mentioned  in  the  summons. 

The  plaintiff,  his  counsel,  and  the  witness  required  to  produce  the  books  and 
papers,  appeared  before  the  justice,  at  chambers,  and  objected  to  the  require- 
ment to  produce  books  and  papers,  and  read  affidavits  in  support  of  the  objection. 
It  appeared  that  the  witness  had  declined  the  defendant's  request  to  furnish  an 
account-current  of  the  state  of  the  dealings  and  accounts,  as  mentioned  in  the 
summons,  and  had  declined  to  go  further  in  his  testimony  than  his  bare  recollec- 
tion would  enable  him,  without  recurrence  to  his  books,  which  was  necessary  to 
enable  him  to  testify  fully  to  the  facts  required. 

Lorenzo  Sherwood,  for  the  application,  contended  that  the  statute  contemplated 
the  same  examination  of  a  witness  that  he  would  be  subjected  to  were  he  present 
in  the  court  of  the  State  where  the  cause  was  to  be  tried,  and  that  the  defendant 
was  entitled  to  such  an  examination  of  the  witness,  in  connection  with  his  books 
and  papers,  as  would  be  necessary  to  give  his  testimony  effect  in  the  court  where 
the  cause  was  proceeding. 

Gershom  A.  Seixas,  opposed. 

W.  F.  ALLEN,  J.,  decided  that  the  witness  must  either  furnish  a  satisfactory 
statement,  or  account-current,  showing  the  state  of  dealings  and  accounts  as 
mentioned  in  the  summons,  or  bring  his  books,  papers,  &c.,  before  the  justice, 
and  produce  the  same  to  be  given  in  evidence,  in  connection  with  his  testimony. 
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on  which  communications  were  made  to  counsel,  on  the  documents  intrusted 
to  him.0 

An  exception  to  the  rule,  as  to  privileged  communications,  exists  only  in  cases  of 
crimes  strictly  so  called. 

Proceedings  supplementary  to  execution  against  the  property 
of  the  defendant. 

The  examination  of  the  judgment-debtor,  and  other  witnesses, 
disclosed  as  facts : — That  on  or  about  the  1st  day  of  February, 
1860,  the  defendant  and  Jeremiah  Haley,  Jr.,  entered  into  co- 
partnership, as  hair-dressers,  under  the  name  and  style  of  Wil- 
liams &  Co.,  and  purchased  from  Jeremiah  Haley,  Sr.,  the 
hair-dressing  saloon  No.  197  Broadway,  for  the  sum  of  $8,000. 
Williams  &  Co.  continued  in  business  for  the  period  of  six 
months,  or  thereabouts,  during  which  time  they  paid  to  Jere- 
miah Haley,  Sr.,  upon  the  contract  of  purchase,  about  $3,500. 
The  defendant,  Williams,  testified  that  owing  to  pecuniary  em- 
barrassments, growing  out  of  other  business  in  which  he  was 
interested,  and  to  prevent  the  creditors  of  Williams  from  reach- 
ing his  property,  the  firm  of  Williams  &  Co.  executed  a  bill  of 
sale  of  their  saloon  and  fixtures  to  Jeremiah  Haley,  Sr.,  who 
agreed,  as  part  of  his  consideration  of  the  sale,  to  pay  the  plain- 
tiff's debt  of  $1,300.  It  was  also  shown  that  the  several  agree- 
ments between  Williams  &  Co.  and  Jeremiah  Haley,  Sr.,  as 
also  the  bill  of  sale,  were  drawn  by  Livingston  K.  Miller,  Esq., 
who  retained  them  for  safe-keeping. 

Livingston  K.  Miller  was  called  as  a  witness,  and  requested 
to  produce  the  bill  of  sale,  and  the  various  written  contracts 
between  the  parties,  but  declined  so  to  do,  on  the  ground  that 
he  was  the  attorney  and  counsel  for  Jeremiah  Haley,  Sr.,  by 
whose  request  he  prepared  the  papers,  and  for  whose  benefit  he 
kept  them  in  his  custody, — claiming,  that,  as  such  counsel,  he 
was  not  bound  to  produce  such  papers,  as  they  belonged  to  his 
client,  Jeremiah  Haley,  Sr. 

A  motion  was  now  made  for  an  attachment  against  Mr. 
Miller,  for  contempt  in  declining  to  produce  the  bill  of  sale 
and  contracts. 

E.  W.  Dodge,  for  plaintiff,  insisted: — I.  That  the  judgment- 
creditor  had  the  right  to  a  production  of  the  writings,  for  the 

*  Compare  Mitchell's  Case,  12  Ante,  249. 
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purpose  of  ascertaining  whether  Jeremiah  Haley,  Sr.,  had 
entered  into  an  agreement  to  pay  the  plaintiffs  debt  against 
Williams  &  Co.  That,  inasmuch  as  Mr.  Miller,  in  drawing  the 
bill  of  sale  and  contracts,  acted  for  Williams  &  Co.,  as  well  as 
Jeremiah  Haley,  Sr.,  the  question  of  privileged  communica- 
tions did  not  arise.  He  did  not  act  as  an  attorney  in  any  litiga- 
tion, pending  or  apprehended,  for  either  party.  He  acted  as 
draughtsman  or  conveyancer  for  all  the  parties.  No  communi- 
cations made  to  Mr.  Miller  by  his  client  were  asked  for ;  and 
the  rule  of  an  attorney's  privilege  extended  no  further — except, 
perhaps,  to  withhold  a  writing  which  was  the  private  and  ex- 
clusive property  of  his  client.  The  writings  in  question  were 
the  joint  property  of  all  the  parties,  and  Williams  &  Co.  con- 
sented to  their  production.  (Coveney  a.  Tannahill,  1  Hill,  33  ; 
The  Bank  of  TJtica  a.  Mersereau,  3  Barb.  Ch.,  528.) 

II.  Upon  the  testimony  of  Williams,  it  appears  that  the  sale 
from  Williams  &  Co.  to  Jeremiah  Haley,  Sr.,  was  made  with 
a  view  to  defraud  the  creditors  of  Williams.  Such  being  the 
object  of  the  parties,  no  privilege  can  attach  to  the  communica- 
tions made  by  any  party  to  the  attorney  who  is  employed  in  the 
transaction.  And  this  is  the  rule  in  this  case,  even  though  Mr. 
Miller  did  not  know  what  the  parties  contemplated.  (Coveney 
a.  Tannahill,  1  Hill,  33.) 

Livingston  K.  Miller,  in  person,  and  as  attorney  for  Jeremiah 
Haley,  Sr.,  cited  March  a.  Ludlum  (3  Sandf.  Ch.,  35) ;  Wil- 
liams a.  Fitch  (18  N.  Y.,  546) ;  Francis'  Case  (1  City  H.  Eec., 
121) ;  Brandt  a.  Klein  (17  Johns.,  335) ;  People  on  rel.  Mallory 
a.  Benjamin  (9  How.  Pr.,  419) ;  Kellogg  a.  Kellogg  (6  Barb., 
116,  130) ;  Jackson  a.  Denison  (4  Wend.,  558). 

HOFFMAN,  J. — The  documents,  of  which  a  production  is 
sought,  were  prepared  by  Mr.  Miller,  the  counsel  of  Jeremiah 
Haley,  Sr.,  at  his  request,  and  on  his  employment  were  executed 
by  Williams,  and  Jeremiah  Haley,  Jr.,  and  then  delivered  to 
the  counsel  acting  for  Jeremiah  Haley,  Sr.  I  think  this  is  the 
case  substantially  made  out  by  the  papers.  That  Williams,  and 
Haley,  Jr.,  had  an  interest  in  these  papers  which  might  entitle 
either  of  them  to  call  for  a  production,  may,  perhaps,  be  the 
case.  But  the  question  arises  between  third  persons,  creditors 
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of  Williams,  and  Haley,  Jr.  Williaras's  consent  to  the  produc- 
tion would  not,  I  think,  be  sufficient  of  itself  to  authorize  third 
persons  to  demand  it. 

The  subject  of  the  production  of  documents,  resisted  on  the 
ground  of  professional  confidence,  was  extensively  examined  by 
Vice-chancellor  Sandford  in  March  a.  Ludlum  (3  Sandf.  Ch., 
35),  and  all  the  leading  cases  were  cited ;  the  case  of  Holmes 
a.  Huddely  is  since  reported  in  1  Phillips,  476 ;  and  in  the  same 
volume,  page  91,  is  the  case  of  Henessy  a.  Cloberry  (see  the 
American  edition,  and  the  notes  to  such  cases).  I  have  gone 
over  these  authorities,  and  my  conclusion  is,  that  there  must  be 
at  least  a  controversy  anticipated  between  parties  in  relation  to 
the  subject  of  which  the  communications  were  made  to  counsel 
on  the  documents  intrusted  to  him.  It  is  not  enough  that  they 
were  made  or  delivered  in  the  general  course  of  professional 
business,  although  Walker  a.  Wildman  (6  Mad.,  47)  goes  that 
length.  In  the  case  referred  to  by  counsel  of  People  a.  Ben- 
jamin (9  How.  Pr.,  419),  the  bill  of  sale  was  delivered  to  the 
witness  as  counsel,  after  he  was  employed  in  the  action.  In  the 
Bank  of  Utica  a.  Mersereau  (3  Barb.  Ch.,  528),  a  controversy 
must  have  been  anticipated.  Part  of  the  communications  made 
to  counsel  were,  that  the  Steuben  Bank  and  other  creditors  were 
crowding  them,  the  clients. 

The  counsel  of  the  motion  contends,  that  the  rule  as  to  privi- 
leged communications  does  not  extend  to  cases  of  fraud,  and 
cites  Coveney  a.  Tannahill  (1  Hill,  33).  But  the  chancellor,  in 
the  Bank  of  Utica  a.  Merserau  (et  supra)  has  shown  that  the 
exception  only  exists  in  cases  of  crimes,  strictly  so  called. 

My  opinion  upon  the  whole  is,  that  the  documents  ought  to 
be  produced.  The  old  case  in  the  House  of  Lords  (Ratcliff  a. 
Lunnan),  so  much  criticised  and  disapproved  of,  is  an  authority 
in  point. 

Order  for  the  production  of  the  documents  in  the  hands  of 
the  attorney,  Miller.  Order  to  be  settled  on  two  days'  notice. 
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FERN  a.  YANDERBILT. 

Supreme  Court,  first  District;  Special  Term,  July,  1861. 
PLEADING. — DOUBLE  STATEMENT  OF  THE  CAUSE  OF  ACTION.* 

A  complaint  founded  upon  a  single  cause  of  action  must  not  state  it  in  several 
different  counts. 

The  proper  remedy  for  a  violation  of  this  rule,  is  by  motion  to  compel  the  plain- 
tiff to  elect  which  count  shall  stand,  and  to  strike  out  the  others. 

A  single  act  can  give  only  a  single  cause  of  action,  even  when  it  is  of  such  a  na- 
ture that  it  may  be  treated  either  as  a  breach  of  contract  or  of  a  duty  imposed 
by  law. 

Motion  to  require  the  plaintiff  to  elect  which  count  of  his 
complaint  shall  be  stricken  out,  and  that  it  be  made  more  defi- 
nite and  certain,  so  as  to  show  whether  it  is  founded  in  contract 
or  in  tort. 


0  HIGGINS  a.  THOMAS  (City  Court  of  Brooklyn;  June,  1861).  This  was  an  action 
for  malicious  prosecution.  The  complaint  was  taken  almost  literally  from  the 
form  in  Chitty's  Pleadings  (edit,  of  1836),  and  contained  two  counts,  one  for  ma- 
licious prosecution,  and  the  other  for  false  imprisonment. 

The  defendant  moved  to  set  aside  the  complaint  as  irregular  and  embarrassing, 
or  for  other  relief,  &c 

P.  V.  R.  Stanton,  for  the  motion,  cited  the  same  cases  as  are  cited  in  Fern  a. 
Vanderbilt,  and,  also,  Ford  a.  Mattice  (14  How.  Pr.,  91)  ;  Dickens  a.  N.  Y.  Cen- 
tral R.  R.  Co.  (13  Ib. ,  228) ;  Churchill  a.  Churchill  (9  Ib. ,  552).  He  also  urged  that 
the  excessive  verbiage  of  the  old  forms  was  no  longer  allowable,  inasmuch  as  it 
threw  upon  the  defendant  the  responsibility  of  deciding  what  allegations  were 
and  what  were  not  immaterial,  and  thus  compelling  him  either  to  load  the  rec- 
ord with  useless  issues,  or  to  run  the  risk  of  silently  admitting  some  averment 
which  a  judge  at  circuit,  in  the  haste  of  trial,  might  hold  to  be  material.  He 
asked  that  the  plaintiff  might  be  required  to  conform  his  pleading  to  the  Book  of 
Forms,  reported  by  the  commissioners  of  the  Code. 

S.  D.  Morris,  opposed. 

REYNOLDS,  J.,  granted  an  order  to  strike  out  one  of  the  counts.  He  held  that 
double  counts  were  not  permissible  under  the  Code.  But  he  further  held,  that  a 
pleading  in  the  old  form  was  not  absolutely  irregular ;  that  redundant  matter 
was  not  a  ground  for  setting  aside  a  pleading,  but  must  be  reached  by  a  motion 
to  strike  out  the  superfluous  matter,  specifying  it  in  the  notice  of  motion. 
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This  motion  was  founded  on  a  complaint  which  professed  to 
state  two  distinct  causes  of  action.  The  first  count  set  forth  a 
contract  to  carry  the  plaintiff  to  California,  and  a  breach  there- 
of; the  second  charged  the  defendant  with  a  wilful  breach  of  his 
duty,  as  a  common  carrier,  in  the  same  transaction,  referring  to 
the  first  count  for  the  particulars  of  times  and  places.  It  was 
admitted  that  both  counts  were  founded  upon  a  single  transac- 
tion. 

C.  A.  Rapallo,  for  the  motion,  cited  Dunning  a.  Thomas 
(11  HMD.  Pr.,  281) ;  Lackey  a.  Vanderbilt  (10  /&.,  161) ;  Stock- 
bridge  Iron  Co.  a.  Mellen  (5  Ib.,  439) ;  and  Whittier  a.  Bates 
(2  Abbotts1  Pr.,  477). 

P.  Y.  Cutler,  opposed. — I.  This  is  a  motion  by  the  defend- 
ant to  compel  the  plaintiff  to  inform  him  whether  the  first 
count  of  the  complaint  is  in  tort  or  in  assumpsit,  and  to  define 
and  declare  the  rules  of  law  applicable  to  it  on  the  trial,  and 
that  he  elect  now  which  designation  to  apply  to  it — viz.,  whether 
tort  or  assumpsit.  1.  The  motion  is  novel.  2.  It  seeks  to  in- 
troduce a  practice  which  would  be  very  inconvenient. 

II.  To  define  this  form  of  action  has  exercised  the  ingenuity  of 
the  ablest  men  at  the  bar,  from  Boson  a.  Sandford  (1  SJwwer,  29, 
1687),  to  Orange  County  Bank  a.  Brown  (3  Wend.,  158);  and 
finally,  it  has  been  determined  that  it  partakes  of  the  character, 
and  enjoys  somewhat  of  the  advantages,  of  both  forms  of  action. 
Hence  it  is  called  a  case  arising  ex  delicto  quasi  ex  contractu. 
1.  The  reason  for  this  is  plain.  Considerations  of  public  poli- 
cy, and  not  agreements  between  the  parties,  have  ascertained 
the  duties  and  fixed  the  limits  of  the  liability  of  common  car- 
riers, and  for  any  omission  or  neglect  of  duty  an  action  lies 
without  stating  any  consideration  or  contract  between  the  par- 
ties ;  for  the  negligence  is  the  cause  of  action,  and  it  is  not 
necessary  to  state  or  rely  upon  an  assumpsit.  (Per  SAVAGE, 
Ch.  J.,  3  Wend.,  161, 162.)  2.  "The  present  usage,"  says  Jer- 
emy, in  the  Law  of  Carriers,  p.  117, "  sanctions  the  principles  and 
adapts  the  advantages  of  both  forms  of  action,  by  permitting 
the  cases  to  be  considered  either  way,  as  arising  ex  contractu  or 
ex  delicto,  according  as  the  neglect  of  duty  or  breach  of  mere 
express  promise  is  meant  to  be  relied  upon,  as  the  cause  of 
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injury."    This  passage  is  quoted  with,  favor  by  Judge  Savage, 
ill  Orange  County  Bank  a.  Brown. 

LEONARD,  J.  —  The  two  counts  in  the  complaint  are  for  the 
same  breach  of  contract  or  wrongful  act.  An  inspection  shows 
it.  The  nature  of  the  action  permits  a  complaint  founded 
either  on  a  breach  of  contract,  or  on  a  breach  of  duty.  The 
distinction  before  the  Code  of  Procedure  would  have  been  des- 
ignated by  the  terms  assumpsit  and  tort  —  sometimes  ex  cont/ractu, 
ex  ddicto.  The  pleader  might  take  his  choice,  but  he  could 
not  unite  both  forms  in  the  same  declaration.  Under  the  Code, 
the  courts  hold  that  there  can  be  but  one  statement  of  the  same 
cause  of  action  in  the  complaint. 

But  assuming,  as  the  learned  counsel  for  the  plaintiff  insists, 
that  each  count  states  a  different  cause  of  action,  can  the  com- 
plaint then  be  upheld  ? 

It  is  provided  by  subdivision  1,  §  167,  of  the  Code,  that  sev- 
eral causes  of  action  may  be  united,  where  they  all  arise  out  of 
the  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action.  There  can  be  no  claim  to  unite  these  two 
counts,  unless  it  be  by  virtue  of  the  subdivision  of  the  section 
just  referred  to. 

If  these  counts  represent  different  causes  of  action,  then, 
assuredly,  the  transactions  are  not  the  same,  nor  are  they  con- 
nected with  the  same  subject  of  action.  The  complaint  carries 
internal  evidence  of  this  truth. 

The  position  so  assumed  is  a  "felo  de  se"  The  only  distinc- 
tion in  the  effect  of  the  former  and  the  latter  objection  to  the 
complaint  is,  that  in  the  latter  case  the  remedy  would  be  by 
demurrer,  while  in  the  former  it  is  by  motion  to  compel  the 
plaintiff  to  elect  between  his  counts. 

I  think  it  quite  clear  that  the  subject  of  these  two  counts 
occurred  in  respect  to  the  same  voyage,  by  the  same  vessel  and 
route,  and  for  the  same  persons,  and  that  the  two  counts  are 
only  different  forms  of  stating  the  same  tiling. 

The  attempt  in  this  pleading,  if  the  plaintiff's  counsel  be  cor- 
rect, is  similar  in  some  respects  to  the  case  of  Sweet  a.  Ingerson 
(12  How,  Pr.,  331).  With  great  respect  to  the  learned  court 
which  decided  that  case,  I  think  the  proper  remedy  there  should 
have  been  by  motion. 
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The  complaint  there  seems  to  present  two  statements  of  tluj 
same  subject.  As  the  parties  conceded  that  the  complaint 
presented  two  different  causes  of  action,  there  could  be  no  objec- 
tion to  deciding  it  on  that  assumption,  and  as  there  presented, 
on  demurrer. 

A  good  illustration  of  two  causes  of  action,  arising  out  of  the 
same  transaction,  is  shown  in  the  case  of  Badger  a.  Benedict  (4: 
Abbotts'  Pr.,  176).  The  defendant  there  agreed  to  print  a  me- 
moir for  the  plaintiff,  who  furnished  the  stereotype  plates  for 
printing  the  work.  There  was  an  alleged  breach  of  the  contract 
for  printing,  and  an  injury  to  the  plaintiff's  stereotype  plates  by 
the  defendant.  From  the  argument,  the  injury  appears  to  have 
occurred  while  performing  the  work. 

The  circumstances,  as  stated  in  the  complaint  in  this  action, 
do  not,  in  my  opinion,  permit  the  inference  that  there  is  more 
than  one  transaction  stated. 

The  case  of  the  Orange  County  Bank  a.  Brown  (3  Wend., 
158),  to  which  I  have  been  referred,  decides,  that  such  an  ac- 
tion as  this  may  be  brought  in  form  ex  contractu  or  ex  delicto, 
and  that  the  pleader  may  set  out  his  single  cause  of  action  in 
as  many  different  counts  as  he  pleases ;  still,  these  counts  must 
all  conform  in  their  nature,  so  as  to  be  all  ex  contractu,  or  all  ex 
delicto.  If  the  plaintiff  states  the  custom  or  duty,  and  also  re- 
lies on  an  undertaking,  the  action  is  still  in  form  ex  contractu. 

So  much  of  the  decision  as  sanctions  numerous  counts  for  the 
same  cause  of  action,  has  been  abrogated  by  the  Code.  The 
other  principles  are  still  substantially  in  force. 

Applying  the  rule  in  that  case  to  the  present,  the  first  count 
is  ex  contractu  /  the  second  is  ex  delicto. 

I  do  not,  however,  perceive  any  thing  in  that  case  essential 
to  the  decision  of  the  question  here  presented,  whether  the  plain- 
tiff shall  be  permitted  to  state  the  same  cause  of  action,  in  dif- 
ferent forms,  in  the  same  complaint. 

The  motion  must  be  granted,  so  far  as  to  require  the  plaintiff 
to  elect  which  count  of  his  complaint  he  will  adopt  as  the  cor- 
rect statement  of  his  action,  and  that  the  other  be  stricken  out 
as  redundant  or  irrelevant.  The  notice  of  motion  is,  in  other 
respects,  too  indefinite  for  any  action,  nor  do  I  think  any  is 
required.  Ten  dollars  costs  to  the  prevailing  party  may  abide 
the  event  of  the  action. 
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BREWER  a.  TUCKER. 
New  York  Superior  Court;  Special  Term,  September,  1861. 

REGULARITY  OF  ATTACHMENT. — EFFECT  OE  ASSIGNMENT. — RIGHT 
TO  USE  AFFIDAVITS. 

Where  an  attachment  had  been  obtained  on  an  affidavit  in  which  the  material 
facts  were  stated  only  on  information  and  belief,  and  the  sources  of  the  infor- 
mation were  not  given, — Held,  that  the  attachment  must  be  set  aside. 

On  a  motion  to  discharge  an  attachment,  the  plaintiff  cannot  support  his  attach- 
ment by  additional  affidavits  in  regard  to  facts  existing  at  the  time  the  attach- 
ment was  issued,  except  when  the  motion  is  made  on  affidavits  on  the  part  of 
the  defendant. 

The  fact  that  a  defendant,  against  whom  an  attachment  has  been  issued,  has  made 
an  assignment  of  all  his  property  in  tiust  for  creditors,  either  before  or  after 
the  issuing  of  the  attachment,  does  not  preclude  him  from  moving  to  set  aside 
the  attachment. 

On  a  motion  to  set  aside  an  attachment,  made  upon  the  affidavit  on  which  the 
attachment  was  issued,  the  defendant  made  affidavit  to  procure  an  order  to  show 
cause,  pursuant  to  section  402  of  the  Code,  instead  of  giving  the  ordinary  notice 
of  motion.  Held,  that  this  did  not  entitle  the  plaintiff  to  oppose  the  motion  by 
additional  affidavits. 

Motion  to  discharge  an  attachment. 

This  was  an  action  upon  a  promissory  note  of  $1094.79.  The 
plaintiff  procured  an  attachment  upon  the  defendant's  property 
upon  the  following  affidavit : 

[Title  of  the  cause.]  City  and  County  of  New  York,  ss. : 
Benjamin  Newhouse  of  said  city,  being  duly  sworn,  says,  that 
on  or  about  the  seventh  day  of  April,  1860,  he  sold  and  deliv- 
ered to  the  defendant,  at  the  city  of  New  York,  a  large  quantity 
of  general  household  furniture,  amounting  to  nine  thousand 
dollars  and  upwards,  which  said  furniture  said  defendant  used 
to  furnish  the  "  New  Irving  House"  in  this  city,  a  hotel  kept 
and  occupied  since  that  time  by  said  defendant.  That  said 
defendant  gave  this  deponent  his  notes  for  various  amounts  for 
said  furniture.  That  the  plaintiffs  are  now  the  lawful  owners 
and  holders  of  one  of  said  notes,  now  past  due  and  wholly  unpaid, 
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for  the  sum  of  $1094.79,  with  interest.  That  said  note  was  re- 
ceived by  said  plaintiffs  in  the  regular  course  of  business,  before 
maturity,  and  for  a  valuable  consideration. 

That,  as  deponent  is  informed  and  believes,  said  defendant  is 
about  to  leave  this  State  in  a  very  short  time,  and  take  with  him 
his  family,  and  that  he  is  going  to  Europe. 

That,  as  deponent  is  informed  and  believes,  said  defendant  has 
packed  up  a  large  amount  of  silver-ware,  and  other  valuables, 
which  said  defendant  is  about  to  take  away  with  him  out  of  this 
State,  and  which  are  the  property  of  said  defendant. 

That,  as  deponent  is  informed  and  believes,  said  defendant  is 
making  arrangements  to  convert  other  portions  of  his  property 
into  cash,  with  the  intention,  as  deponent  verily  believes,  of  re- 
moving the  same  from  this  State. 

That  the  said  defendant  has  repeatedly  said  that  he  did  not 
intend  to  pay  one  cent  for  the  notes  so  given  by  him  to  this  de- 
ponent, for  the  furniture  sold  as  aforesaid,  as  deponent  is  in- 
formed and  believes;  and  deponent  verily  believes  that  said 
defendant's  intention  in  removing  and  disposing  of  his  property 
as  aforesaid  is  to  defraud  his  creditors. 

[Jurat.]  [Signature.] 

The  defendant  moved  to  set  aside  the  attachment  under  cir- 
cumstances and  upon  papers  which  are  sufficiently  stated  in  the 
opinion. 

J.  F.  Harrison,  for  the  motion. 
F.  R.  Dykers,  in  opposition. 

HOFFMAN,  J. — The  action  is  to  recover  the  amount  of  a  prom- 
issory note  made  by  the  defendant. 

I.  The  affidavit  on  which  the  attachment  was  obtained  is  in- 
sufficient.   Not  a  fact  is  stated  which  could  justify  the  process, 
except  upon  information  and  belief.     The  sources  of  the  infor- 
mation— the  persons  from  whom  it  was  obtained — are  not  named, 
much  less  is  any  affidavit  furnished  made  by  any  such  person. 
(St.  Amant  a.  De  Beixcedon,  3  Sandf.,  703 ;  Furman  a.  Walter, 
13  Hvw.  Pr.,  348 ;  Blason  a.  Bruno,  21  lb.,  112.) 

II.  I  consider  the  rule  to  be  settled,  that  it  is  only  when  a 
motion  to  discharge  an  attachment  is  made  on  affidavits  on  the 
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part  of  the  defendant,  that  the  plaintiff  can  support  his  case  by 
additional  affidavits.  (Genin  a.  Tompkins,  12  Barb.,  265 ; 
Wilson  a.  Britton,  6  Abbotts'  Pr.,  33 ;  Mr.  Justice  Bonney's 
statement  of  the  rule  of  the  Supreme  Court  in  this  district  in 
the  case  of  Dickenson  a.  Benham,  10  /£.,  390,  and  19  How.  Pr., 
410;  Gen.  T.,  Dickenson  a.  Benham,  12  Abbotts'  Pr.,  138; 
S.  C.,  20  How.  Pr.,  343 ;  N.  Y.  Superior  Ct.,  Sp.  T.,  Granger 
a.  Schwartz,  11  N.  Y.  Leg.  Oos.,  346.) 

The  last  clause  of  section  241  of  the  Code  was  adopted  in 
April,  1857,  and  provides,  "that,  in  all  cases,  the  defendant 
may  move  to  discharge  the  attachment  as  in  the  case  of  other 
provisional  remedies."  He  then  moves,  not  upon  giving  se- 
curity, but  upon  the  law  and  merits  of  the  case. 

The  language  appears  to  indicate  not  merely  that  he  may 
move,  as  in  the  case  of  an  arrest,  for  example,  but  also  that  he 
is  to  move  under  similar  rules  and  provisions.  The  rule  is  quite 
clear,  that  in  cases  of  arrest  or  injunction,  affidavits  to  support 
the  plaintiff's  case  are  inadmissible  where  the  defendant  moves 
on  the  original  papers  merely. 

But  in  the  case  of  Dickenson  a.  Benham  (20  How.  Pr.,  343), 
it  was  ruled  at  general  term  that  additional  affidavits  are  admis- 
sible, to  show  facts  occurring  since  the  original  application  was 
made ;  and  an  affidavit  was  there  allowed  to  be  read,  to  show 
that  a  general  assignment  of  all  his  property  had  been  made  by 
the  defendant. 

III.  The  third  and  more  difficult  question  relates  to  the  de- 
fendant's right  to  make  the  motion.  In  the  affidavit  on  which 
the  order  to  show  cause  was  granted,  it  was  sworn  to  by  the 
defendant,  that  previous  to  the  granting  of  such  attachment  this 
defendant  had  executed  an  assignment  of  all  his  property  in 
trust,  for  the  benefit  of  his  creditors,  to  J.  P.  Sullivan,  that  said 
attachment  has  been  levied  upon  property  so  assigned  by  this 
defendant  to  said  Sullivan,  and  now  in  his  possession,  and  the 
said  assignee  is  embarrassed  in  the  disposition  of  the  said  prop- 
erty by  the  claim  of  the  sheriff  under  said  attachment,  and  the 
defendant  is  desirous  of  a  speedy  hearing  of  a  motion  to  dis- 
charge such  attachment. 

The  case  of  Dickenson  a.  Benham  (12  Abbotts'  Pr.,  138;  S.  C., 
20  How.  Pr.,  343),  before  referred  to,  is  an  express  decision,  at 
general  term,  that  the  fact  of  the  defendant  having  made  a  gen- 
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eral  assignment  for  the  benefit  of  creditors  after  the  attachment 
had  issued,  does  not  prevent  his  moving  to  discharge  it.  The 
case  of  Furman  a.  Walter  (13  How.  Pr.,  348)  is  cited,  as  deciding 
that  only  a  party  who  is  some  way  injured  by  the  process  can 
move  to  discharge  it,  and  it  is  held  that  an  assignor  for  creditors 
lias  such  a  reversionary  interest,  if  there  should  be  a  surplus,  and 
such  an  interest  on  the  appropriation  as  to  justify  his  motion. 

In  Furman  a.  Walter,  the  transfer  was  an  absolute  and  un- 
conditional sale  of  a  stock  of  goods. 

In  the  present  case,  the  assignment  was  made  before  the  at- 
tachment, but  no  solid  distinction  exists  on  this  ground.  The 
residuary  interest  is  as  great  in  the  one  case  as  in  the  other. 

It  may  be  urged  with  force,  that  such  an  assignment  operates 
to  transfer  the  right  of  property,  the  possession,  the  exclusive 
dominion  and  control  of  property,  and  that  only  a  remote  con- 
ditional possibility  of  interest  remains  in  the  assignor ;  that  if 
the  property  belonging  to  the  assignee  is  illegally  interfered 
with,  his  mode  of  redress  is  open  and  available,  and  that  to 
allow  one  who  could  not  take  possession,  or  exercise  the  least 
control,  to  interfere  and  remove  an  obstruction  or  apparent  lien 
upon  the  property,  seems  anomalous.  I  do  not  feel  at  liberty, 
at  special  term,  to  disregard  so  express  an  authority  from  so  high 
a  source. 

There  remains  one  point  to  be  noticed  which  was  but  slightly 
dwelt  upon  on  the  argument — viz.,  whether  the  affidavit  of  the 
defendant,  on  which  the  order  to  show  cause  was  granted,  is 
not  sufficient  to  let  in  the  further  affidavits  proffered  by  the 
plaintiff.  But  this  affidavit  was  proffered  solely  as  a  ground  for 
a  short  order  to  show  cause,  and  that  order  specifies  "  the  warrant 
of  attachment,  the  affidavit  of  Benjamin  Newhouse,  and  all  the 
papers  and  proceedings  in  the  action,"  as  the  papers  on  which 
the  motion  will  be  made.  I  consider  that  the  defendant  could 
not  have  used  this  affidavit  to  obtain  the  order,  had  it  been  in  his 
favor,  under  such  a  specification.  The  last  clause  of  the  affida- 
vit is,  "  said  motion  to  be  based  upon  the  proceedings  in  said 
action,  and  upon  the  affidavit  on  which  the  same  was  granted." 
A  copy  of  this  affidavit  was  directed  to  be  served  with  the  order 
to  show  cause. 

The  defendant  could  not,  against  an  objection,  have  used  the 
affidavit  in  his  favor.  But  the  plaintiff  could  have  used  it  as 
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an  admission,  but  not  as  an  affidavit  relied  on,  or  available  for 
the  defendant  on  the  motion,  and  hence  it  is  not  a  ground  for 
admitting  his  own  further  affidavit. 

I  think  the  attachment  must  be  discharged  without  costs. 

Ordered  accordingly. 


YRJNK  a.  MORRISON. 

Supreme  Court,  First  District ;  Special  Term,  July,  1861. 

SCIKE  FACIAS. — RIGHTS  OF  MORTGAGEES  AS  TO  PRIOR  LIENS. — 
EXECUTION  AFTER  DEATH  OF  JUDGMENT-DEBTOR. 

A  mere  mortgagee  cannot  move  to  set  aside  an  execution  against  the  land  mort- 
gaged, though  such  execution  was  irregularly  issued  after  the  death  of  the  judg- 
ment-debtor, and  without  proceedings  in  the  nature  of  scire  facias. 

A  judgment  should  not  be  set  aside,  on  motion  of  one  having  a  subsequent  lien, 
upon  the  ground  that  it  has  been  satisfied,  if  the  evidence  is  conflicting.  The 
lienor  must  resort  to  an  action  for  the  purpose. 

It  seems,  that  chapter  295  of  the  Laws  of  1850— giving  proceedings  before  the  sur- 
rogate— does  not  supersede  the  necessity  of  proceedings  in  the  nature  of  a  scire 
facias,  before  an  execution  can  be  issued  after  the  death  of  the  judgment- debtor. 

Motion  to  set  aside  a  judgment  and  execution. 

The  applicant,  Thomas  Holyoake,  moved  upon  several  affi- 
davits. His  own  set  forth  that  the  defendant  and  judgment- 
debtor,  Morrison,  died  in  March,  1860 ;  that  in  June,  1858, 
Morrison  applied  to  him  for  a  loan  on  a  mortgage  of  a  house 
and  grounds  in  Brooklyn,  and  offered  to  employ  a  lawyer  to 
search  the  title.  That  Morrison  afterwards  informed  him  that 
he  had  employed  Edward  P.  Clark  to  make  such  search,  and 
that  Clark  had  satisfied  himself  that  there  were  no  incumbrances 
on  the  premises.  That  thereupon  deponent  lent  Morrison 
$6,500  on  a  bond  and  mortgage  of  the  premises.  That  the  prin- 
cipal of  the  bond,  and  interest  from  June  15th,  1859,  remained 
unpaid,  and  the  mortgage  had  been  foreclosed.  That  deponent 
had  recently  discovered  four  judgments  recorded  against  Mor- 
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rison,  having  a  prior  lien  on  the  premises,  of  which,  however, 
all  were  satisfied  without  dispute  (though  not  of  record),  except 
the  one  in  this  action,  which  was  for  $7,599.41,  docketed  April 
26th,  1858.  That  this  judgment  was  docketed  in  the  name  of 
Fink  instead  of  Frink.  That  it  was  obtained  by  means  of  a 
complaint  signed  by  Edward  P.  Clark,  as  attorney  for  the  plain- 
tiff, and  an  offer  to  compromise  under  section  385  of  the  Code, 
signed  by  Guernsey  Sackett  (a  lawyer  employed  by  Clark,  and 
in  his  office),  as  attorney  for  the  defendant.  That  an  execution 
thereon  remained  in  the  hands  of  the  late  sheriff  of  Kings  county 
for  two  years,  without  any  effort  being  made  to  collect  the  money. 
Tli at  Clark  had  applied  to  the  surrogate  of  Kings  county,  since 
Morrison's  death,  for  leave  to  issue  execution  on  the  judgment : 
that  deponent  appeared  to  oppose,  but  was  not  allowed  to  do 
so.  That  he  believed  that  the  judgment  had  been  fully  satisfied 
in  fact. 

The  affidavit  of  Henry  Oldfield  stated  that  he  was  Morrison's 
book-keeper  from  1855  until  his  death.  That  he  made  up  the 
account  between  Morrison  and  Frink  on  March  25th,  1858,  upon 
which  this  judgment  was  taken,  and  that  by  mistake  a  sum  of 
$315  was  not  credited  to  Morrison.  That  after  this  account 
was  made  up,  one  Sly  paid  to  Frink  $5,000,  which  was  repaid 
by  Morrison  ;  and  Morrison  paid  Frink  further  about  $10,000  on 
general  account,  besides  a  still  larger  amount  specifically  applied 
to  particular  accounts.  That  the  course  of  business  between  the 
parties  was  such,  that  Morrison  was  always  the  debtor  in  the 
spring,  and  Frink  always  his  debtor  in  the  fall.  That  shortly 
before  Morrison  died,  he  sent  deponent  to  his  lawyer,  Edward 
P.  Clark,  to  obtain  a  satisfaction-piece  on  the  judgment  in  this 
action  :  that  Clark  obtained  such  satisfaction-piece  from  Frink, 
and  deponent  saw  it  in  Clark's  possession,  but  he  refused  to  give 
it  up  to  Morrison. 

The  affidavit  of  Thomas  G.  Shearman  stated  that  he  had  lent 
Frink  $300  on  February  15th,  1858,  and  that  Morrison  repaid 
the  sum  to  him  on  February  26th,  1858.  This  was  part  of  the 
amount  omitted  by  mistake  from  the  account  stated. 

It  appeared  that  the  mortgaged  premises  were  about  to  be 
sold  on  the  plaintiff's  execution. 

The  affidavits  produced  by  Edward  P.  Clark,  who  resisted 
the  motion,  tended  to  show  that  these  payments  were  applied 
VOL.  XIII.— 6 
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by  Morrison  to  special  accounts,  that  more  than  the  amount  of 
the  judgment  was  due  to  Frink,  and  that  Clark  had  a  lien 
thereon. 

James  H.  Starrs,  for  Holyoake,  the  mortgagee. — I.  The 
docket  of  judgment  is  in  favor  of  Fink,  not  Frink,  and  is  there- 
fore void. 

II.  The  execution  was  irregularly  issued.     Before  the  Code, 
a  scire  facias  was  necessary.     (Morton  a.  Croghan,  20  Johns. , 
106.)     And  now  an  action  of  the  same  nature  must  be  brought, 
the  judgment-debtor  being  dead  (Code,  §§  69,  428;  Thurston 
<i.  King,  1  Abbotts'*  Pr.,  126 ;  Cameron  a.  Young,  6  How.  Pr., 
372  ;  Jay  a.  Martine,  2  Duer,  654) :  even  since  the  act  of  1850. 
(Alden  a.  Clark,  11  How.  Pr.,  209.') 

III.  The  judgment  is  not  and  never  was  a  valid  lien  :  $9,315 
were  paid  upon  it  before  it  was  entered,  and  $2,000  a  few  days 
afterwards. 

IV.  When  payments  are  made  on  general  account,  the  law 
applies  them  to  the  oldest  items.     (Clayton's  Case,  1  Jkferiv., 
572,  604,  608 ;  U.  S.  a.  Kirkpatrick,  9  Wlieat.,  720,  737;  Allen 
QJ.  Culver,  3  Den.,  284;  Dows  a.  Morewood,  10  Barb.,  183; 

I  Am.  Lead.  Cas.,  282,  291 ;  Truscott  a.  King,  6  N.  Y.  (2  Seld.}, 
147.) 

Y.  A  general  payment  is  applied  to  a  judgment  in  preference 
to  a  common  debt  (Pattison  a.  Hull,  9  Cow.,  747),  especially 
where  subsequent  incumbrancers  intervene.  (Hadley  a.  Chapin, 

II  Paige,  245.) 

VI.  It  is  never  applied  to  a  contingent  debt  where  there  is 
an  actual  one.  (Baker  a.  Stackpoole,  9  Cow.,  420 ;  Niagara  Bank 
a.  Rosevelt,  II.,  409 ;  Stone  a.  Seymour,  15  Wend.,  19,  24 ; 
1  Am.  Lead.  Gas.,  277.) 

VII.  A  judgment,  once  paid,  cannot  be  kept  on  foot  to  covver 
new  demands.    (Truscott  a.  King,  2  Seld.,  147 ;  Troup  a.  Wood, 
4  Johns.  Ch.,  228.)     So  with  a  mortgage.     (Bank  of  Utica  a. 
Finch,  3  Barb.  Ch.,  293.)     Part  payment  discharges  the  lien 
pro  tanto  (Marvin  a.  Vedder,  5  Cow.,  671 ;  De  La  Vergne  a. 
Evertson,  1  Paige,  181),  and  it  cannot  be  restored  by  parol  to 
the  prejudice  of  third  persons.     (/#.) 

VIII.  The  court,  by  virtue  of  its  general  power  over  its  own 
records,  will  interfere  to  remedy  fraud,  such  as  is  here  shown  to 
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have  existed  in  the  manner  of  obtaining  judgment.  And  it  will 
do  so  on  motion,  directing  an  issue  if  the  facts  are  doubtful. 
(Kendal  a.  Hodgins,  1  Bosw.,  659 ;  Baker  a.  Binninger,  14 
N.  Y.,  270 ;  Norris  a.  Denton,  30  Barb.)  117;  Bridenbecker  a. 
Mason,  16  How.  Pr.,  203;  Bonnell  a.  Henry,  13  II.,  142; 
Christie  a.  Bogardus,  1  Barb.  Ch.,  167 ;  Harrod  a.  Benton,  8 
B.  <&  C.,  217 ;  Martin  a.  Martin,  3  B.  <&  Ad.,  934.) 

Ira  0.  Miller,  for  the  plaintiff. 

LEONARD,  J. — The  act  of  1850  (ch.  295)  does  not,  in  my 
opinion,  supersede  the  necessity  of  taking  proceedings  on  the 
judgment,  in  the  nature  of  scire  facias,  after  the  death  of  the 
debtor,  wherein  the  heirs  and  terre-tenants  shall  be  notified  and 
have  a  hearing,  if  desired,  before  any  lands  of  the  deceased, 
upon  which  it  is  claimed  that  the  judgment  is  a  lien,  shall  be 
sold  on  execution. 

The  writ  of  scire  facias  is  abolished  by  the  Code,  but  it  is 
quite  plain  that  a  more  simple  proceeding,  as  the  codifiers  sup- 
posed, was  substituted. 

The  end  or  object  to  be  attained  for  the  purposes  of  justice,  by 
scire  facias,  has  not  ceased  to  be  required  in  some  form.  The 
proceeding  before  the  surrogate,  by  the  act  of  1850,  is  not  a 
substitute  for  scire  facias. 

There  are  no  provisions  for  notifying  heirs  or  terre-tenants,  or 
making  them  parties  to  the  proceedings  before  the  surrogate, 
nor  does  the  proper  jurisdiction  exist  in  the  surrogate  to  admin- 
ister a  complete  judgment  co-extensive  with  that  obtained  by 
scire  facias. 

Terre-tenants  may  require  that  all  the  lands  subject  to  the  lien 
of  the  judgment  be  brought  in  and  subjected  to  contribution, 
and  perhaps  to  settle  the  order  in  which  the  lands  of  the  de- 
ceased, subject  to  the  judgment,  shall  be  sold.  (Morton  a.  Cro- 
ghan,  20  Johns.,  106.) 

A  mortgagee  is  not,  however,  entitled  to  be  made  a  party  to 
such  a  proceeding. 

I  think  the  applicant  here  cannot,  therefore,  move  to  set  aside 
an  execution  irregularly  issued,  for  the  want  of  proceedings  in 
the  nature  of  scire  facias. 

In  the  present  case,  a  mortgagee  moves  to  set  aside  such  an 
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execution  for  the  reasons  referred  to,  and  also  moves  to  set  aside 
the  judgment  whereon  the  execution  has  been  issued. 

The  mortgagee  alleges  that  the  judgment  was  recovered  on 
an  offer  of  the  defendant  to  allow  judgment  to  be  taken  under 
section  385  of  the  Code ;  that  it  was  fraudulently  created  as  a 
cover  for  the  property  of  the  defendant ;  that  a  large  part  of  the 
note,  on  which  the  judgment  was  obtained,  was  paid  before  the 
offer  was  made  or  the  judgment  docketed;  that  subsequent 
payments  were  made  by  defendant  on  general  account,  which 
ought  to  be  applied  to  the  oldest  demands,  and  that  this  judg- 
ment was  thus  wholly  extinguished. 

Certain  receipts,  which  are  produced  by  the  representatives 
of  the  defendant,  appear  to  warrant  the  claim  for  the  application 
of  payments. 

The  receipts  are,  however,  subject  to  explanation,  and  the 
plaintiff  states  that  these  payments  were,  by  agreement  with 
defendant,  applied  to  other  subsequent  transactions,  and  that 
the  whole  amount  of  the  judgment,  and  even  a  still  larger  sum, 
is  actually  due  to  him  from  the  deceased  defendant. 

I  do  not  think  this  question  ought  to  be  determined  on  affi- 
davits or  by  motion ;  involving,  as  it  does,  conflicting  evidence, 
which  will  require  appellate  tribunals  to  look  into  and  examine 
the  facts  proved,  and  ascertain  the  weight  of  evidence  applica- 
ble in  the  various  aspects  of  the  case  and  questions  involved, 
to  sustain  the  order  which  the  court  might  consider  it  proper  to 
make  on  this  motion. 

Without  expressing  any  opinion  in  respect  to  the  merits  on 
this  branch  of  the  motion,  I  shall  direct  an  order  to  be  entered 
denying  the  motion,  with  $10  costs  of  opposing,  without  preju- 
dice to  the^ight  of  the  applicant  to  institute  an  action,  and  ob- 
tain an  adjudication  of  his  rights  as  against  the  judgment  in 
question. 
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STKICKER  a.  WAKEMAN. 
New  York  Superior  Court;  Special  Term,  November,  1861. 

SECURITY  ON  APPEAR — STAY  OF  PROCEEDINGS. — DISCHARGE  OF 

LEVY. 

The  taking  of  an  appeal  from  a  judgment,  and  giving  the  security  prescribed  \>f 
the  Code,  do  not  operate  to  discharge  a  previous  levy,  nor  supersede  an  execu- 
tion issued  before  the  appeal  was  taken. 

Where  an  appeal  has  been  taken  from  a  judgment,  and  security  given  as  pre- 
scribed by  the  Code,  the  court  should  supersede  an  execution  previously  issued 
on  the  judgment,  and  discharge  a  levy,  if  the  appeal  is  taken  in  good  faith  and 
the  security  ample. 

Motion  to  set  aside  execution. 

On  October  9th,  1861,  plaintiff  perfected  judgment  against 
defendant,  and  on  the  same  day  issued  an  execution  upon  the 
judgment  to  the  sheriff  of  the  city  and  county  of  New  York, 
under  which  execution  the  sheriff  levied  upon  a  stock  of  goods  of 
defendant,  and  put  a  man  in  charge.  After  levy,  defendant  ap- 
pealed to  the  general  term,  and  gave  an  undertaking  to  procure 
a  stay  of  proceedings  on  appeal,  and  served  a  copy  of  the  same 
on  the  sheriff.  Defendant's  sureties  were  excepted  to,  and  justi- 
fied. Defendant  then  moved,  at  special  term,  to  set  aside  the 
execution  and  the  levy. 

Owen,  Gray  &  Owen,  for  the  defendant,  contended  that 
the  execution  of  an  undertaking,  and  the  justification  of  sureties 
on  appeal,  stayed  all  proceedings  under  the  execution,  and  that 
the  levy  by  sheriff  was  superseded  by  the  undertaking. 

Shaffer  &  Huff,  for  the  plaintiff. — I.  The  undertaking  only 
stays  the  proceedings  of  the  sheriff  under  the  levy  made  by 
him,  and  he  must  safely  keep  the  property  levied  on  until  the 
termination  of  the  appeal.  (Code,  §§  335,  338.) 

II.  The  court  has  no  authority  to  set  aside  the  levy ;  the 
Code  provides  only  for  a  stay  of  proceedings. 
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III.  If  the  execution  is  set  aside,  it  should  be  upon  payment 
of  sheriff's  fees,  and  costs  of  motion  to  plaintiff. 

WOODRUFF,  J. — It  is  clear,  I  think,  upon  a  review  of  cases 
already  decided,  and  according  to  the  true  import  of  the  Code, 
that  the  taking  of  an  appeal  from  the  judgment,  and  giving 
the  security  prescribed  by  the  Code,  although  they  operate  as 
a  stay  of  proceedings  and  prevent  a  sale  of  property  levied 
upon,  do  not  operate  to  discharge  a  previous  levy,  nor  su- 
persede an  execution  issued  before  the  appeal  was  taken.  But 
the  court  has  power,  in  the  exercise  of  its  discretion  in  its 
equitable  control  over  its  own  judgments  and  process,  to  do 
both,  if  the  ends  of  justice  or  the  prevention  of  unnecessary 
or  oppressive  hardship  requires  it.  And  it  should  be  done 
•when  there  is  no  suggestion  that  the  appeal  is  not  taken  in  good 
faith,  or  that  the  security  given  on  the  appeal  is  not  ample  to 
secure  to  the  defendant  the  amount  of  his  recovery,  if  the  judg- 
ment should  be  affirmed. 

On  the  payment,  by  the  appellant,  of  the  sheriff's  fees  on  the 
execution  herein  already  accrued,  the  levy  may  be  discharged 
and  the  execution  set  aside. 


THE  ELIZABETHPORT  MANUFACTURING  COMPANY 
a.  CAMPBELL. 

Supreme  Court,  First  District;  Special  Term,  July,  1861. 

CAPACITY  TO  SUE. — FRIVOLOUS  AND  FALSE  PLEADINGS. — EFFECT 
OF  AMENDMENT. 

Where  the  complaint  averred  that  the  plaintiffs  were  a  corporation  duly  incorpo- 
rated by  the  laws  of  the  State  of  New  Jersey,  with  power  to  sue  and  be  sued, 
and  did  business  in  the  State  of  New  York  ;  and  the  defendant  demurred  to  the 
complaint  on  the  ground  that  it  appeared  that  the  plaintiffs  had  not  legal  ca- 
pacity to  sue  ; — Held,  that  the  demurrer  was  frivolous. 

On  a  motion,  made  upon  affidavits,  to  strike  out  an  answer  containing  denials, 
where  it  is  satisfactorily  proved  that  the  denials  are  false,  the  court  may  strike 
out  the  answer  as  false. 
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The-prima  facie  effect  of  the  amendment  of  a  pleading,  is  an  acknowledgment  of  the 
pleader  that  he  has  been  mistaken,  and  not  that  a  party  or  pleader  has  wilfully 
or  knowingly  made  a  false  statement  in  the  pleading  so  amended. 

In  an  action  upon  a  promissory  note,  an  answer  which  sets  up  a  parol  agreement 
between  the  parties,  without  consideration,  inconsistent  with  the  tenor  of  the 
note,  should  be  struck  out  as  frivolous.0 

Motion  for  judgment  on  answer  and  demurrer. 

This  action  was  commenced  to  recover  the  sum  of  $2,500, 
the  amount  of  five  promissory  notes,  made  by  the  defendant. 
The  amended  complaint  averred  that  the  plaintiffs  were  a  cor- 
poration, duly  incorporated  by  the  laws  of  the  State  of  New 
Jersey  (with  power  to  sue  and  be  sued),  and  did  business  in  the 
State  of  New  York,  and  set  out  the  several  notes  as  distinct 
causes  of  action,  according  to  their  legal  effect. 

To  the  first  cause  of  action  the  defendant  demurred,  on  the 
ground  that  it  appeared  from  the  face  of  the  complaint  that 
the  plaintiff  had  not  legal  capacity  to  sue,  and  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

0  In  the  cases  of  THK  SHOK  AND  LKATHKR  BANK  a.  FIELD  and  CAMP  (Supreme  Coitrt, 
First  District;  Special  Term,  1861),  the  same  rule  was  applied. 

The  facts  are  stated  in  the  following  opinion. 

MULLIN,  J. — The  motions  to  strike  out  portions  of  the  answers  in  these  cases 
must  be  granted. 

The  facts  alleged  by  way  of  defence  are,  that  when  the  notes  were  made,  Stout, 
the  president  of  the  plaintiff,  was  indebted  to  Field  in  a  large  sum  of  money,  and 
it  was  agreed  by  and  between  Field,  Stout,  and  the  bank,  that  Field  should  make 
his  notes  to  be  indorsed  by  Camp,  and  the  bank  would  discount  them,  pass  the 
notes  to  Field's  credit,  and  Stout  would  pay  them,  or  cause  them  to  be  paid.  The 
plaintiff  moves  to  strike  out  all  except  as  to  the  payment  by  Stout. 

If  Stout  has  paid  the  notes,  the  portion  of  the  answer  which  alleges  payment  is 
all  that  is  necessary  to  enable  the  defendants  to  make  that  defence  available.  The 
other  matters  would  only  be  evidence,  and  not  pleadable. 

If  the  defendant  means  to  set  up  an  agreement  by  the  bank  to  accept  Stout  as 
its  debtor,  and  that  the  defendant  was  by  that  agreement  discharged  from  all  lia- 
bility on  the  papers,  such  an  agreement  is  no  defence. 

The  defendant  says  the  agreement  was  made  at  or  about  the  time  the  note  wag 
given.  If  the  bank,  concurrently  with  the  making  and  discount  of  the  note, 
agreed  that  the  defendant  should  not  be  liable  upon  it  (for  that  is  the  proposi- 
tion), the  verbal  agreement  contradicts  the  writing,  and  is  not  available  for  that 
reason. 

There  is  no  consideration  whatever  alleged  or  shown,  to  support  such  an  agree- 
ment. 

For  these  and  other  reasons  which  might  be  given,  I  think  the  motion  should 
be  granted,  with  $10  costs  in  each  case. 
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To  the  remaining  causes  of  action  the  defendant  answered  : 
first.  There  was  not,  nor  was  there  at  the  time  of  the  com- 
mencement of  this  action,  any  such  corporation  as  the  Elizabeth- 
port  Manufacturing  Company,  duly  incorporated  under  the 
laws  of  the  State  of  New  Jersey  ;  nor  were  the  plaintiffs  at  any 
of  the  said  times  a  corporation  duly  incorporated.  Second.  As 
to  the  third  cause  of  action,  that  he  denied  each  and  every  alle- 
gation of  the  amended  complaint,  respecting  the  same.  Third. 
That  at  the  several  times  of  the  dates  of  the  making  and  de- 
livery of  the  notes  in  the  statements  of  the  said  second,  fourth, 
and  fifth  causes  of  action,  mentioned  and  set  forth,  and  of  the 
other  notes  hereinafter  referred  to,  there  was  an  open,  running, 
and  unsettled  account  between  the  plaintiffs  and  the  defendant 
for  work,  labor,  and  materials  done  and  furnished  by  the  plain- 
tiffs for  the  defendant;  that  the  said  work,  labor,  and  materials 
were  done  and  furnished  from  time  to  time  under  an  agreement, 
by  and  between  them,  that  the  defendant  should  have  a  credit 
therefor,  and  should  not  be  called  on  nor  liable  to  pay  for  the 
same  for  a  space  of  time,  which  had  not  yet  elapsed  at  the  time 
of  the  commencement  of  this  action ;  that  the  said  notes,  together 
with  divers  other  notes,  now  outstanding  respectively,  were 
made  and  delivered  by  the  defendant  to  the  plaintiffs,  or  to 
their  agent,  and  made  payable  in  anticipation  of  the  time  when 
the  said  credit  would  expire,  and  on  account  of  the  said  work, 
labor,  and  materials,  at  their  request  and  for  their  accommoda- 
tion, to  enable  them  to  raise  money  thereon  for  their  own  use, 
under  a  further  agreement,  by  and  between  the  plaintiffs  and 
the  defendant,  that  they  should  be  paid,  taken  up,  and  retired 
by  the  plaintiffs,  and  held  by  them,  or  renewed  till  the  expira- 
tion of  the  said  credit,  and  that  the  defendant  should  not  be 
called  on  for,  or  be  liable  to  pay  the  same,  nor  any  of  the  same, 
nor  any  part  thereof,  till  the  expiration  of  the  said  credit. 
fourth.  That  the  notes  stated  for  the  second,  fourth,  and  fifth 
causes  of  action,  and  the  said  divers  other  notes  so  made  and 
delivered  by  the  said  defendant  as  aforesaid,  were  so  made  and 
delivered  as  aforesaid,  under  the  further  agreement,  by  and  be- 
tween the  plaintiffs  and  the  defendant,  that  the  defendant  should 
not  be  called  on  for,  or  be  liable  to  pay  upon  the  same,  more 
than  the  amount  which  the  plaintiffs  should  reasonably  deserve 
to  have  for  the  said  work,  labor,  and  materials.  That  the  said  notes 
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largely  exceed  the  amount  which  the  plaintiffs  were  reasonably 
entitled  to  have  for  the  said  work,  labor,  and  materials,  on  the 
expiration  of  the  said  credit.  That  the  plaintiffs  had  rendered 
to  the  defendant,  on  account  of  the  said  work,  labor,  and  ma- 
terials, whereby  the  defendant  was  charged  by  them  for  the 
said  work,  labor,  and  materials,  greatly  more  than  they  rea- 
sonably deserved  to  have  therefor,  and  more  than  the  defend- 
ant was  legally  bound  to  pay  upon  the  said  notes,  or  the  said 
accounts. 

The  plaintiffs  made  the  present  motion  for  judgment  on  the 
demurrer  as  frivolous,  and  on  the  answer  as  false,  frivolous,  and 
sham,  on  affidavits  and  certificate  as  stated  in  the  bpinion. 

James  W.  Culver,  for  the  plaintiffs. — I.  A  sham  answer  is 
false,  and  being  put  in  merely  for  delay,  will  be  stricken  out 
under  §  1 52  of  Code.  (See  Danon  a.  Miller,  5  How.  Pr.,  247.)  A 
frivolous  answer  is  one  that  states  no  legal  defence.  (Brown  a. 
Jennings,  3  Sandf.,  732.)  An  answer  setting  up  new  matter  or 
containing  a  material  denial,  may  be  stricken  out  though  veri- 
fied, if  the  court  is  satisfied  that  it  is  sham  or  false.  (People  a. 
McCumber,  18  N.  Y.,  315.) 

II.  1.  The  first  amended  answer  is  false.     2.  The  defendant 
is  estopped  by  the  fact  that  the  notes  are  given  to  a  company 
by  that  name  ;  and  the  defendant  admits  giving  the  notes.     The 
case  is  not  altered  by  the  plaintiffs  being  a  foreign  corporation. 
(Holyoke  Bank  a.  Hoskins,  4  Sandf.,  675 ;  How.  Code,  212.) 
3.  Plaintiffs,  under  defendant's  answer,  will  not  be  required  to 
prove  the  incorporation.     (Shoe  and  Leather  Bank  a.  Brown,  18 
How.  Pr.,  308.) 

III.  The  allegations  in  the  answer,  of  an  agreement  to  renew 
the  notes,  are  clearly  frivolous,  as  there  was  no  consideration  for 
any  such  agreement.     (Miller  a.  Holbrook,  1  Wend.,  317 ;  Pa- 
bodie  a.  King,  12  Johns.,  426 ;  Fulton  a.  Mathews,  15  lb.,  432.) 
And  it  could  not  be  available  unless  in  writing.     (McCartee  a. 
Stevens,  13  Wend.,  527 ;  Payne  a.  Ladue,  1  Hill,  6 ;   Pratt  a. 
Gnlick,  13  Barb.,  297 ;  Hull  a.  Smith,  8  How.  Pr.,  149.) 

IV.  In  a  suit  against  a  corporation,  it  is  not  necessary  to  set 
out  in  the  complaint,  or  refer  to  the  act  of  incorporation,  or 
mention  any  of  its  officers.    (Accome  a.  American  Mineral  Co., 
11  How.  Pr.,  24 ;  Bank  of  Waterville  a.  Beltser,  13  2b.,  270 ; 
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Shoe  &  Leather  Bank  a.  Brown,  9  Abbotts'  Pr.,  218 ;  S.  0.,  18 
How,  Pr.,  308  ;  and  see  3  Kern.,  309.) 

A.  C.  M.  Pennington,  for  the  defendant. — I.  The  complaint 
alleges  that  the  plaintiffs  are  a  foreign  corporation,  and  is  de- 
fective in  not  reciting  or  referring  to  the  act,  nor  stating  the 
title  or  date  of  the  act  of  incorporation.  1.  It  has  never  been 
held  under  the  Code,  at  general  term  in  this  court,  nor  in  the 
Court  of  Appeals,  that  in  the  case  of  a  foreign  corporation,  the 
mere  allegation  that  the  plaintiffs  are  a  corporation  (such  as  is 
made  in  this  case),  is  sufficient.  The  decisions  in  this  court,  at 
special  term,  have  been  at  variance  on  this  question.  2.  It  is 
fairly  to  be  inferred  from  the  provisions  of  the  Revised  Statutes 
(2  Rev.  Stat.)  4  ed.,  699,  §  11),  that  in  the  case  of  a  foreign 
corporation,  the  objection  taken  by  the  demurrer  is  well 
founded.  3.  And  so,  also,  from  §  163  of  the  Code.  Indeed, 
from  this  section,  it  would  seem  to  be  imperative  in  the  case  of 
a  foreign  corporation  to  plead  the  act  of  incorporation  by  its 
title  and  the  day  of  its  passage.  4.  It  is  no  answer  to  this  objec- 
tion to  say,  that  the  defendant  has  admitted  the  existence  of  the 
corporation  by  dealing  with  them  in  their  corporate  name,  and 
admitting  in  the  answer  that  he  made  the  notes  to,  and  dealt 
with  them  in,  that  name. 

II.  The  statement  of  the  first  cause  of  action  is  defective  in 
three  particulars.     1.  In  not  alleging  that  the  note  was  ever 
delivered  by  the  defendant.     The  delivery  of  a  note  is  abso- 
lutely essential  to  its  maturity,  for  it  has  no  inception  till  it  is 
delivered.     Mr.  Justice  Clerke  is  reported  to  have  refused  to 
treat  a  demurrer  as  frivolous  which  interposed  this  objection. 
(Abbotts'  Pleadings,  117,  note  s.)     2.  In  not  alleging  any  breach, 
as  the  non-payment  of  the  note  in  whole  or  in  part,  nor  that  it 
is  due  from  the  defendant  to  the  plaintiff.     (Keteltas  a.  Myers, 
1  Abbotts'  Pr.j  403.)    This  is  not  a  complaint  under  §  162  of 
the  Code.     3.  It  appears,  by  the  complaint,  that  the  note  was 
made  payable  to  William  Shove,  in  the  character  or  by  the  de- 
scription of  agent,  and  that  he  has  transferred  and  indorsed  it, 
not  in  the  character  nor  by  the  description  of  agent,  but  in  his 
individual  name  and  capacity,  without  showing  his  authority 
to  do  so. 

III.  The  answer  is  not  frivolous,  for  the  following  reasons : 
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1 .  It  takes  issue  on  the  fact  of  the  existence  of  the  corporation 
which  is  alleged  by  the  complaint,  a  traversable  fact,  denying 
it  on  information  and  belief.  2.  It  takes  issue  also  on  the  fact 
of  the  making  of  the  note  alleged  as  the  second  cause  of  action, 
also  a  traversable  fact,  denying  it  on  the  knowledge  of  the 
defendant.  3.  The  two  remaining  defences,  that  which  relates 
to  the  circumstances  under  which  the  notes  were  given,  and 
the  credit  on  the  account  between  the  parties,  in  reference  to 
which  the  notes  were  given,  and  that  which  relates  to  the 
amount  due  on  the  account  between  the  parties  (though  they 
both  set  up  new  matter,  and  are  not  simply  a  negative  of  the 
allegations  of  the  complaint),  clearly  set  up  good  and  valid  de- 
fences. These  matters  are  set  up  on  the  knowledge  of  the 
defendant,  and  cannot  be  said  to  be  frivolous.  There  is  noth- 
ing on  the  face  of  them  suspicious,  unusual,  or  extraordinary,  in 
view  of  the  relations  of  the  parties  to  the  transaction. 

IV.  The  answer  is  not  sham  or  false  in  the  sense  of  the  Code, 
so  that  the  court  may  treat  it  as  such  on  motion.     1.  It  is  veri- 
fied by  the  defendant  himself,  on  his  own  knowledge.     2.  A 
sham  defence  sets  up  new  matter,  specious  and  false.     Such  is 
not  the  case  here.     3.  The  defence  of  the  defendant  as  to  the 
second  cause  of  action  is  corroborated,  and  the  affidavits  pro- 
duced by  the  plaintiffs  are  contradicted  by  the  original  com- 
plaint in  this  action,  whereby  the  note  alleged  as  the  second 
cause  of  action,  is  described  as  a  note  materially  different  from 
that  described  in  the  amended  complaint. 

V.  In  doubtful  cases  the  court  will  not  try  issues  of  facts  on 
affidavits,  but  will  put  the  parties  to  a  trial,  and  so  in  a  con- 
flicting case.     (Munn  a.  Barnum,  12  How.  Pr.,  363 ;  Farmers 
&  Mechanics'  Bank  a.  Smith,  15  7&.,  329.) 

LEONARD,  J. — 1.  The  demurrer  is  frivolous. 

2.  The  act  of  incorporation  is  not  properly  attested,  and  can- 
not be  read. 

"  The  acts  of  the  Legislature  of  the  several  States  shall  bo 
authenticated  by  having  the  seal  of  their  respective  States  af- 
fixed tHereto."  (2  Laws  of  U.  /£,  102,  §  1 ;  Cow.  &  Hills' 
Notes,  note  776.) 

The  affidavits  of  plaintiffs  do,  however,  prove  the  existence 
of  the  corporation,  and  that  it  is  engaged  in  business.  The  de- 
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fendants  were  called  upon  to  show  why  the  plaintiffs  were  not 
a  corporation. 

The  plaintiffs'  affidavits,  not  being  contradicted,  satisfactorily 
prove  that  every  denial  included  in  the  second  answer  is  false. 
The  authority  of  The  People  a.  McCumber  (18  N.  Y.,  315),  is 
sufficient  for  striking  out  those  denials,  under  such  circum- 
stances. 

The  complaint,  when  amended,  is  the  pleading  which  is  be- 
fore the  court,  and  not  the  original  one.  A  reference  to  the 
original  complaint  will  not  falsify  the  statements  of  the  amended 
one,  however  inconsistent,  unless  there  are  some  other  circum- 
stances to  corroborate  or  show  that  the  statements  of  the  former 
pleading,  which  have  been  amended,  were  not  the  result  of 
mistake. 

The  amendment  of  a  pleading  is  an  acknowledgment  of  the 
pleader  that  he  has  been  mistaken.  That  is  the  prima-facie 
effect,  and  not  that  the  party  or  the  pleader  has  wilfully  or 
knowingly  made  a  false  statement  in  the  pleading  so  amended. 

The  first  and  second  answers  are  stricken  out  as  false. 

The  third  and  fourth  answers  are  frivolous,  and  in  respect  to 
them,  judgment  is  granted  to  the  plaintiffs  on  that  account. 

There  is  no  consideration  for  the  agreements  referred  to  as 
defences  in  the  third  and  fourth  answers,  and  they  are  incon- 
sistent with  the  tenor  of  the  notes  mentioned  in  the  complaint.  . 

Judgment  is,  therefore,  rendered  for  the  plaintiffs,  as  to  the 
demurrer  and  the  third  and  fourth  answers,  on  account  of  the 
frivolousness  thereof,  and  the  first  and  second  answers  are 
stricken  out  as  false :  with  $10  costs  of  this  motion  to  the  plain- 
tiffs, and  the  costs  of  the  action. 
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Supreme  Court,  First  Distinct ;  General  Term,  September,  1861. 
MOTION  TO  STRIKE  OUT  A  PLEADING. 

Where  a  defendant  applied  for  leave  to  serve  an  amended  answer,  and  upon  the 
motion  served  a  copy  of  his  proposed  answer,  to  which  no  objection  was  made  ; 
— Held,  that  the  plaintiff  was  precluded  from  moving  to  strike  it  out  as  false. 

Where  an  answer  contains  general  denials,  it  will  not  be  stricken  out  as  false.* 

Appeal  from  an  order  refusing  to  strike  out  an  answer. 

This  action  \vas  commenced  in  October,  1856,  and  issue  was 
joined  in  March,  1858.  In  May,  1859,  the  defendant  served  a 

*  Compare  People  a.  McCumber  (18  N.  Y.,  815) ;  Elizabeth  port  Manufacturing 
Company  a.  Campbell  (Ante,  86).  i 

/In  MILLER  a.  HUGHES  (Supreme  Court,  Second  District ;  Special  Term,  1860),  it  was 
Held,  that  though  an  answer  on  defendant's  knowledge  should  not  be  struck  out 
as  sham,  yet  where  the  allegations  are  on  information,  and  set  up  a  transaction 
between  the  plaintiff  and  third  parties,  and  are  denied  by  affidavits  of  such  par- 
ties, the  answer  should  be  struck  out,  unless  defendant  puts  in  an  affidavit  of 
merits  and  additional  affidavits  showing  good  faith. 

SCRCOHAM,  J. — The  answer  sets  up  new  matter  on  information  and  belief.  It 
is  verified.  The  plaintiff  moves  to  strike  it  out,  on  the  ground  that  it  is  sham, 
irrelevant,  or  frivolous.  I  do  not  think  it  either  irrelevant  or  frivolous. 

Where  an  answer  states  a  sufficient  defence  upon  the  knowledge  of  the  defend- 
ant, I  think  it  would  be  unsafe  to  strike  it  out  as  sham,  and  especially  since  the 
statute  allowing  parties  to  be  witnesses  in  their  own  behalf ;  for  the  defendant 
would  be  allowed  to  testify  in  regard  to  it  on  the  trial,  and  if  contradicted,  a  bet- 
ter opportunity  of  eliciting  the  truth  would  then  be  afforded  by  the  oral  exami- 
nation of  the  witnesses,  than  can  be  had  on  the  hearing  of  a  motion  where  the 
evidence  is  by  affidavit. 

But  where  the  statement  is  of  a  transaction  between  the  plaintiff  and  third  par- 
ties, and  is  made  upon  information  and  belief,  as  in  this  case,  and  is  contradicted 
by  the  affidavits  of  all  the  parties  to  the  alleged  transaction,  and  they  the  very 
same  persons  whom  defendant  would  be  obliged  to  call  as  his  witnesses  on  the  trial, 
to  prove  the  truth  of  his  statement  made  in  his  answer,  and  which  their  affidavits 
deny — a  motion  to  strike  out  the  answer  as  sham  should  not  be  denied,  unless, 
in  addition  to  the  verification  of  the  answer,  the  defendant  puts  in  an  affidavit  of 
merits,  and  such  additional  affidavits  as  would  be  likely  to  convince  the  court 
that  his  answer  had  been  put  in  in  good  faith. 

In  BKLL  a.  OaDBt  (Supreme  Court,  firtt  District;  Chambers,  November,  1861),  it 
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copy  of  proposed  amended  answer,  with  notice  of  a  motion  for 
leave  to  amend,  which  motion  was  granted.  Several  commis- 
sions were  subsequently  issued  to  take  the  testimony  of  several 
witnesses,  and  among  others  the  plaintiff.  On  the  return  of  the 
various  commissions,  plaintiff  moved  on  affidavits,  and  upon 
the  defendant's  testimony,  at  special  term,  to  strike  out  the 
answer  as  false,  sham,  and  frivolous.  The  motion  was  denied, 
on  the  ground  that  the  plaintiffs  were  too  late  in  making  their 
motion,  testimony  having  been  taken  and  the  cause  reached 
upon  the  calendar.  The  plaintiff  took  the  present  appeal. 

Lorenzo  Sherwood,  for  the  plaintiff. — I.  It  is  the  privilege  of 
the  plaintiff  to  move  to  strike  out  a  false  answer  at  any  time 
before  a  trial.  (Brewster  &  Bostwick  a.  Hall,  6  Cow.,  34 ;  Bel- 
den  a.  Devoe,  12  Wend.,  223.)  The  law  abhors  the  practice  of 
attempting  to  try  a  cause  upon  a  false  issue;  and  every  attempt 


was  Held  that  a  part  of  an  answer  cannot  be  struck  out  as  sham,  nor  can  a  part  of 
an  answer  be  struck  out  as  irrelevant  or  redundant,  unless  the  motion  therefor  is 
made  within  twenty  days  after  service  of  the  answer  ;  and  also,  that  it  requires 
but  slight  circumstances  to  prevent  a  denial  from  being  struck  out  as  sham. 

The  case  came  up  on  a  motion  to  strike  out  new  matter  in  the  answer, — part  of 
it,  on  the  ground  that  it  was  sham  and  frivolous,  and  part  of  it  as  being  sham 
and  irrelevant. 

BARNARD,  J. — A  previous  motion  for  judgment,  on  this  answer,  has  been  denied. 

It  is  now  moved  to  strike  out  the  new  matter  in  the  answer  as  sham  and  frivo- 
lous, and  the  remainder  as  sham  and  irrelevant.  The  Code  gives  no  authority 
for  striking  out  part  of  an  answer  as  frivolous.  It  only  authorizes  a  motion  for 
judgment  on  that  ground,  in  case  the  whole  answer  is  frivolous. 

Such  a  motion  has  been  made  and  denied.  The  Code,  however,  does  authorize 
parts  of  an  answer  to  be  stricken  out  as  irrelevant  or  redundant,  but  by  Rule  50 
the  motion  must  be  made  within  twenty  days  after  the  service  of  the  answer.  In 
this  case,  the  notice  of  motion  was  not  served  till  after  the  expiration  of  twenty 
days  from  the  service  of  the  answer.  So  far  as  this  motion  is  founded  on  the  friv- 
olousness  or  irrelevance  of  the  answer,  or  parts  thereof,  it  must,  for  the  reasons 
above  stated,  be  denied. 

The  new  matter  contained  in  the  answer  is  not  false,  and,  therefore,  not  sham. 

[After  commenting  on  the  conflict  in  the  affidavits,  his  honor  continued]  : 

These  circumstances  are  quite  sufficient  to  justify  the  defendant  in  making  the 
allegations  and  denials  respecting  the  transfer  of  the  note  which  he  has.  It  re- 
quires but  slight  circumstances  to  prevent  a  denial  of  the  plaintiffs  allegations 
from  being  stricken  out  as  sham. 

Indeed,  were  it  not  for  the  decision  in  the  case  of  The  People  a.  McCumber  (18 
N.  Y.,  315),  I  should  hold  that  an  answer  denying  a  material  allegation  of  the 
complaint  cannot  be  stricken  out  as  sham. 

Motion  denied,  with  $10  costs. 
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to  foist  upon  the  court  a  false  answer,  when  exposed,  has  met 
with  the  sternest  rebuke  of  our  courts,  both  before  and  after  the 
Code.  (See  Code,  §  152  ;  People  a.  McCuraber,  18  N.  Y.,  315  ; 
Brewster  &  Bostwick  a.  Hall,  6  Cow.,  34 ;  Belden  a.  Devoe,  12 
Wend.,  223 ;  Broome  County  Bank  a.  Lewis,  18  Ib.,  565 ;  Darrow 
a.  Miller,  5  How.  Pr.,  247 ;  Thorn,  &c.  a.  N.  Y.  Central  Mills, 
10  Ib.,  19 ;  Manufacturers'  Bank  a.  Hitchcock,  14  2b.,  406 ; 
Nichols  a.  Jones,  6  Ib.,  355.)  The  English  authorities  are 
equally  explicit. 

II.  Under  the  construction  given  to  the  law  of  practice  by 
the  Court  of  Appeals,  a  party  is  not  now  allowed,  as  formerly, 
to  put  in  a  general  denial  which  is  false.    It  matters  not  whether 
the  denial  be  general  or  special,  or  contain  matter  set  up  by 
way  of  avoidance.     If  false,  it  is  equally  opprobrious,  and  falls 
within  the  reason  for  cutting  up  by  the  roots  the  whole  practice 
of  false  pleading.     (The  People  a.  McCumber,  18  &.  Y.,  315.) 

III.  An  ordinary  affidavit,  to  the  effect  that  the  defendant  has 
a  good  defence  on  the  merits,  is  of  no  avail  on  this  motion.     It 
is  the  pretended  defence  spread  on  the  record.    As  was  well 
said  in  the  case  of  Nichols  a.  Jones  (6  How.  Pr.,  355),  before 
cited,  the  defendant  is  called  on  to  meet  the  charge  of  falsity 
"  directly  and  distinctly."    And  it  may  also  be  added,  "  without 
evasion."     The  cases  of  Belden  a.  Devoe  (12   Wend.,  223), 
Cutler  a.  Biggs  (2  Hill,  409),  and  1  How.  Pr.,  166,  are  directly 
in  point. 

IY.  It  is  no  answer  to  the  motion,  or  ground  of  objection  to 
hearing  it,  that  it  was  not  made  at  an  earlier  day,  or  that  the 
defendant  has  put  himself  to  great  expense  in  his  preparation 
to  sustain  a  false  answer.  When  did  a  court  of  justice  ever 
listen  to  a  wrongdoer's  argument  to  stay  the  arm  of  justice, 
grounded  on  the  steps  he  himself  had  taken,  to  prevent  his 
iniquity  from  being  traced  ? 

Lot  C.  Clark,  for  the  defendant. — I.  This  is  not  an  appealable 
order  within  section  349  of  the  Code,  and  the  appeal  should  be 
dismissed.  The  motion  was  not  heard  upon  its  merits,  but  was 
decided  on  a  preliminary  objection  to  the  hearing,  on  the 
grounds:  1.  That  the  plaintiffs  were  too  late  in  making  the 
motion.  2.  That  the  hearing  of  the  motion,  on  the  papers  on 
which  it  was  noticed  by  plaintiffs,  would  virtually  involve  an 
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examination  of  the  merits,  in  order  to  determine  the  truth  or 
falsity  of  the  answer.  3.  That  the  plaintiff's  had  not  served  the 
defendants  with  copies  of  the  papers  on  which  the  motion  was 
founded.  These  grounds  involved  merely  questions  of  practice, 
and  were  addressed  to  the  discretion  of  the  court.  (JAMES,  J., 
in  Titus  a.  Relyea,  8  Abbotts'  Pr.,  177.) 

II.  But  had  the  motion  been  heard  on  its  merits  and  denied, 
the  order  would  not  have  been  an  appealable  one.     It  did  not 
"  involve  the  merits  of  the  action,"  or  "  affect  a  substantial  right." 
An  order  striking  out  portions  of  a  pleading,  if  the  portion 
stricken  out  affects  the  rights  of  a  party,  is  appealable,  but  not 
an  order  refusing  to  strike  out.    (Whitney  a.  Waterman,  4  How. 
Pr.,  313  ;  Bedell  a.  Stickles,  3  Code  R.,  105.)    If  the  court  de- 
cides to  entertain  this  appeal,  then  we  say  the  order  below 
should  be  affirmed. 

III.  The  plaintiffs  have  been  guilty  of  gross  laches  in  not 
making  this  motion  at  an  earlier  day.     By  noticing  a  cause  for 
trial,  a  party  admits  his  adversary's  pleading  is  sufficient.     (Es- 
mond a.  Yan  Benschoten,  5  How.  Pr.,  44.) 

IY.  The  amended  answer  which  is  sought  to  be  stricken  out, 
was  allowed  by  the  court  to  be  put  in  on  motion,  after  notice 
and  service  of  a  copy  on  the  plaintiffs'  attorney.  The  plaintiffs 
did  not  then  reserve  the  right  to  move  to  strike  out  the  answer, 
nor  do  they  show  that  any  new  matter  has  come  to  their  knowl- 
edge since  the  former  motion.  Without  one  or  the  other,  they 
have  no  right  to  move.  (How.  Code,  657;  Willet  a.  Fayer- 
weather,  1  Barb.,  72 ;  Dollfus  a.  Frosch,  5  Hill,  493.) 

BY  THE  COURT.* — INGRAHAM,  J. — The  objection  to  the  falsity 
of  the  allegations  made  in  the  answer  should  have  been  taken 
when  the  motion  was  made  for  leave  to  put  in  the  amended 
answer.  A  copy  of  it  was  served,  the  plaintiff  had  the  oppor- 
tunity of  seeing  its  truth  or  falsity,  and  he  should  then  have 
objected  to  its  being  put  in  ;  not  having  done  so,  he  is  precluded 
afterwards  from  making  a  motion  to  strike  it  out. 

It  is  also  a  serious  objection  to  such  a  motion,  that  it  is  founded 
on  the  examination  of  witnesses  in  the  cause;  and  it  in  fact 
amounts  to  a  trial  of  the  case,  if  the  court  can  be  called  upon  to 

*  Present,  CLKEKK,  P.  J.,  GOULD  and  INURAHAM,  JJ. 
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try  whether  an  answer  is  true  or  not,  according  to  the  testimony 
of  witnesses  examined  in  the  cause. 

On  looking  at  the  answer,  it  appears  that  many  of  the  denials 
are  general.  Where  this  is  so,  an  answer  will  not  be  stricken 
out  as  false. 

Although  the  order  appealed  from  was  not  made  on  this 
ground,  the  motion  should  on  that  account  have  been  denied. 

The  order  appealed  from  should  be  affirmed  with  costs. 


JEWETT  a.  CRANE. 

Supreme  Court,  First  District;  General  Term,  September,  1861. 

PRINCIPAL  AND  SURETY. — UNDERTAKINGS. — LIABILITY  OF 

SURETIES. 

Sureties  may  be  let  in  to  defend  on  the  merits  in  the  place  of  their  principal,  in 
an  action  against  him,  even  after  a  regular  judgment,  if  it  be  necessary  for  their 
protection,  on  suitable  application  and  excusing  laches. 

Where  the  defendants  had  executed  an  undertaking,  pursuant  to  section  240  of 
the  Code,  to  procure  the  discharge  of  an  attachment  against  the  property  of  a 
third  party,  and  the  court  had  directed  the  third  party  to  furnish  further  sure- 
ties, which  he  had  not  done,  and  judgment  had  been  entered  against  him  by 
order  of  the  court  as  for  want  of  an  answer, — Held,  that  the  sureties  were  not 
discharged. 

Appeal  from  a  judgment. 

The  plaintiff  in  this  action,  in  December,  1854,  commenced 
an  action  in  this  court  against  one  Sprague,  and  in  that  action 
procured,  on  the  13th  of  December,  an  attachment  to  be  issued 
against  the  property  of  Sprague  as  a  non-resident.  To  procure 
the  discharge  of  that  attachment,  the  defendants  in  this  action 
executed  an  undertaking  in  the  usual  form,  and  subsequently,, 
on  the  9th  of  February,  1855,  Sprague  put  in  his  answer  to  the- 
complaint  in  that  action,  and  the  plaintiff  subsequently,  and  on 
the  29th  of  September,  1855,  on  an  affidavit  claiming  that  the 
defendant  Whitman  was  a  minor  under  the  age  of  21  years  when 
VOL  XIII.— 7 
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he  executed  the  undertaking,  obtained  an  order  striking  out  the 
defendant's  answer  in  that  action,  unless  such  defendant  should 
within  ten  days  furnish  another  undertaking  with  two  sufficient 
sureties,  who  should  each  justify.  Such  undertaking  not  having 
been  filed,  the  plaintiif  thereupon  was  allowed  to  take  judgment 
in  that  action  against  Sprague  as  for  want  of  an  answer,  and  now 
sought  in  this  action  to  recover  against  the  present  defendants, 
on  the  undertaking  so  executed  by  them,  the  amount  of  that 
iudgment. 

This  cause  was  tried  before  H.  "W.  Robinson,  Esq.,  referee, 
who  rendered  judgment  in  favor  of  the  plaintiff  for  the  $1890.27. 
The  defendants  appealed  to  the  general  term. 

John  C.  Dimmiclc,  for  the  appellants. — I.  The  defendants  are 
to  be  regarded  in  all  respects  as  sureties,  and  entitled  to  all  the 
rights  and  privileges  of  sureties ;  and  the  plaintiff  stands  in  the 
same  relation  to  them,  and  owes  them  the  same  duties,  as  would 
arise  on  a  bond  executed  by  them  to  him  as  obligee,  with  their 
relation  as  sureties  appearing  expressly  on  the  bond.  (Rathbone 
a.  Warren,  10  Johns.)  587.)  This  relation  being  established, 
the  law  will  not  allow  the  creditor  to  deal  or  interfere  with  the 
principal  debtor  in  any  manner  to  the  prejudice  of  the  sureties. 

II.  The  plaintiff  in  a  bailable  action,  by  reason  of  the  duty 
he  owes  the  sureties,  cannot  hold  the  bail  if  he  declares  for  a 
-cause  of  action  different  from  that  in  the  OLG  etiam  clause  of  the 
writ.     (Pell  a.  Grigg,  4  Cow.,  426.)     So,  an  increase  of  the 
damages  in  the  declaration  beyond  the  amount  claimed  in  the 
writ  discharges  the  bail.     (Langley  a.  Adams,  40  Maine,  125.) 
These  cases  show  that  while  the  creditor  may  proceed  in  any 
manner  the  courts  will  allow,  to  obtain  a  judgment  against  the 
principal  debtor ;  yet  when  he  calls  on  the  surety  to  pay  the 
judgment  so  obtained,  the  surety  is  discharged  if  the  creditor's 
conduct  in  obtaining  the  judgment  improperly  prejudiced  the 
surety. 

III.  The  defendants  in  this  action,  having  executed  a  proper 
undertaking,  had  a  right  to  claim  that  the  principal  should  be 
allowed  to  be  heard  in  his  defence  of  the  action,  and  have  his 
•witnesses  examined  and  his  case  passed  on  by  a  jury,  after  the 
merits  had  been  fully  brought  to  light  by  witnesses ;  and  the 
act  of  the  plaintiff,  depriving  them  of  this  right  on  the  allegation 
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and  claim  made  by  him  that  that  very  undertaking  was  invalid, 
was  a  line  of  conduct  improperly  prejudicing  the  rights  of  the 
sureties,  if  the  plaintiff  is  to  be  allowed  to  avail  himself  of  the 
undertaking,  and  claim  it  to  be  a  valid  and  subsisting  one,  after 
having  obtained  his  judgment  upon  the  allegation  that  it  was 
invalid  and  worthless. 

IV.  Upon  principles  well  settled  relating  to  estoppel,  this 
plaintiff,  having  obtained  his  judgment  solely  by  reason  of  his 
allegation  that  this  undertaking  was  invalid,  cannot  now  hold 
the  advantage  so  obtained,  and  at  the  same  time  falsify  the 
allegations  by  which  he  obtained  such  advantage,  and  obtain  a 
second  advantage  by  such  falsification. 

V.  The  plaintiff's  claim,  if  allowed,  requires  the  court  to 
change  and  enlarge  the  contract  of  a  surety.    1.  The  defendants 
contracted  to  pay  the  judgment  to  be  recovered, — which  meant, 
of  course,  to  be  recovered  after  the  defendant  had  a  full  and  fair 
trial.     2.  After  obtaining  such  stipulation,  the  plaintiff  says, 
by  his  conduct  and  order  taken  in  the  cause,  because  you  have 
executed  this  stipulation  to  pay  the  judgment  that  may  be  re- 
covered, the  defendant  shall  not  be  allowed  to  defend  this  action. 
3.  Which,  if  it  can  be  carried  out,  is  equivalent  to  the  defend- 
ant Sprague  joining  in  the  undertaking,  and  inserting  the  fol- 
lowing words  at  the  end  of  it,  viz. :  "  and  by  reason  of  our 
executing  this  instrument  the  defendant  is  not  to  be  allowed  to 
answer,  or  otherwise  defend  said  action,  and  the  plaintiff  is  to 
take  judgment  for  the  amount  demanded  in  his  complaint." 

YI.  The  plaintiff  had  an  election  upon  discovering  the  alleged 
defect,  if  there  was  one,  to  hold  on  the  undertaking,  or  to  aban- 
don it,  and  take  the  extraordinary  remedy  of  striking  out  the 
defendant's  answer ;  and  having  made  and  had  the  benefit  of 
such  election,  he  is  bound  by  it. 

Ruggles  &  Baldwin,  for  the  respondent. — I.  The  instrument 
upon  which  this  suit  is  founded,  is  an  original  undertaking  for 
all  the  purposes  of  this  suit.  (Leonard  a.  Vredenburgh,  8  Johns.) 
29 ;  Skelton  a.  Brewster,  /&.,  376.) 

II.  But  assuming  the  undertaking  to  be  accessorial  or  collat- 
eral, there  has  been  no  unlawful  act  on  the  part  of  plaintiff,  and 
therefore  defendants  are  bound.  (Clark  a.  Niblo,  6  Wend., 
250.) 
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BY  THE  COURT.* — LEONARD,  J. — The  defendants  cannot  object 
to  the  practice  or  proceedings  in  the  action  of  Solomon  W.  Jew- 
ett a.  Augustine  N.  Sprague. 

If  the  judgment  has  been  irregularly  obtained,  sureties  can 
be  heard,  if  they  apply  seasonably,  on  motion  to  set  it  aside  and 
let  them  in  to  defend  the  original  action. 

So,  also,  sureties  may  be  let  in  to  defend  on  the  merits  in  the 
place  of  the  defendant  for  whom  they  were  bound,  even  after  a 
regular  judgment,  if  it  were  necessary  for  their  protection,  on 
suitable  application  and  excusing  laches. 

The  sheriff  has  been  allowed  to  defend  an  action  brought 
against  a  prisoner  who  has  escaped  from  his  custody.  Bail  for 
the  appearance  of  a  defendant  have  also  been  allowed  to  defend 
the  original  action  for  their  own  protection. 

Such  application  would  have  been  the  proper  remedy  for  these 
defendants  to  have  adopted. 

The  condition  of  their  undertaking  is  broken,  and  they  became 
liable  to  an  action,  when  judgment  was  obtained,  and  execution 
returned  unsatisfied  in  the  action  against  Sprague. 

The  answer  alleges  that  the  plaintiff,  in  the  action  against 
Sprague,  objected  to  the  sufficiency  of  the  defendants  as  sureties; 
and  that  they  were  rejected,  and  the  undertaking  cancelled ; 
and  that  they  were  discharged. 

There  is  no  evidence  to  sustain  such  an  allegation  or  defence. 

A  motion  to  compel  the  defendant  Sprague  to  furnish  further 
sureties,  on  the  ground  that  he  had  imposed  an  infant  surety 
upon  the  court,  was  not  an  exception  to  the  sufficiency  of  the 
sureties.  Had  he  furnished  further  security,  the  former  ones 
would  then  have  been  discharged. 

The  case  of  Pell  a.  Grigg  (4  Cow.,  426),  relied  on  by  defend- 
ant's counsel,  is  not  applicable  here.  That  was  a  case  of  vari- 
ance between  the  capias  ad  respondendum  and  the  special  bail- 
piece. 

That  case  also  was  decided  on  motion.  The  regularity  of  the 
practice  and  proceedings  in  another  action  cannot  generally  be 
litigated^at  nisi  prius. 

Judgment  is  affirmed,  with  costs. 

*  Present,  CLKRKE,  P.  J.,  INGRAHAM  and  LEONARD,  JJ. 
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VON  GERHARD  a.  LIGHTE. 

V 
New  York  Common  Pleas ;  General  Term,  July,  1861. 

*O& 

LIABILITY  OF  BAIL. 

Bail  are  not  exonerated  absolutely  by  a  judgment  in  favor  of  their  principal ;  if 

that  judgment  is  set  aside,  and  the  plaintiff  allowed  to  proceed  in  the  action, 

their  liability  revives.0 
An  agreement  by  a  creditor,  not  under  seal,  to  accept  less  than  the  full  amount 

due,  in  discharge  of  his  claim,  is  void. 
An  agreement  so  made  between  an  arrested  debtor  and  his  creditor,  does  not 

exonerate  the  bail  of  the  former. 

Appeal  from  a  judgment. 

This  action  was  brought  upon  an  undertaking  of  bail  in  a 
civil  action,  entered  into  by  the  defendants  on  behalf  of  one 

0  In  HILLS  a.  LEWIS  (N,  T.  Common  Pleas ;  Special  Term,  May,  1861),  it  was  held 
that  an  application  for  a  supersedes  cannot  be  granted  under  2  Rev.  Stat.,  556.,  §  37, 
on  the  ground  that  the  plaintiff  had  neglected  for  three  months  to  charge  the  de- 
fendant in  execution,  unless  the  bail  have  been  exonerated.  When  the  moving 
papers  on  an  application  for  a  supersedeas  in  such  case  do  not  show  that  the  bail  have 
been  exonerated,  the  plaintiffs  allegation  that  no  notice  of  surrender  was  ever 
given  to  him,  is  in  effect  a  denial  that  defendant  has  been  exonerated. 

BEADY,  J. — If  a  defendant  be  sin-rendered  by  his  bail  after  a  judgment  against 
him,  and  such  bail  shall  be  exonerated,  the  plaintiff  shall  charge  such  defendant 
in  execution  within  three  months  after  such  surrender,  or,  if  an  execution  against 
the  defendant's  property  shall  have  been  issued,  within  three  months  after  the 
return-day  of  such  execution.  (2  Rev.  Stat.,  556,  §  36.)  In  this  case,  the  judg- 
ment was  entered  on  the  1st  of  October,  1860.  An  execution  against  the  property 
of  the  defendant  was  issued  on  the  29th  of  December,  1860,  and  returned  on  or 
about  the  1st  of  March,  1861.  The  defendant  was  surrendered  by  his  bail  on  the 
13th  of  December,  1860,  and  before  any  execution  was  issued.  It  would  have 
become  the  duty  of  the  plaintiff  to  charge  the  defendant  in  execution,  therefore, 
within  three  months  after  the  surrender,  if  the  bail  had  been  exonerated,  of  which 
there  is  no  proof,  and  which  is  in  effect  denied  by  the  plaintiff's  allegations  that 
no  written  notice  of  the  defendant's  surrender  was  ever  given  him.  It  is  required 
by  the  statute  (supra)  that  the  defendant  should  be  surrendered,  but  that  the  bail 
should  be  exonerated  after  the  surrender,  which  can  be  done  only  on  notice  to  the 
plaintiff  of  eight  days.  (Code,  §  188.) 


102  ABBOTTS'  PRACTICE  REPORTS. 

Von  Gerhard  a,  Lighte. 

"Walscheid.  The  defence  set  up  that  judgment  was  rendered  in 
favor  of  Walscheid  by  default,  and  that,  though  the  default  was 
opened,  and  judgment  finally  rendered  against  him,  he  had 
meanwhile  left  the  State.  Also,  that  the  plaintiff  had,  by  a 
writing  not  under  seal,  made  in  Prussia,  agreed  with  "Walscheid, 
in  consideration  of  the  payment  of  $500,  to  discharge  him  from 
the  judgment,  which  amounted  to  $2,260.  These  facts  were 
proved,  but  the  referee  held  that  they  constituted  no  defence, 
and  gave  judgment  for  the  plaintiff  for  $1,741.  The  defendants 
appealed. 

Philip  F.  Smith,  for  the  appellants. 

C.  A.  May,  for  the  respondent. — I.  The  interlocutory  judg- 
ment, dismissing  the  complaint  in  the  original  action  wherein 
"Walscheid  was  the  defendant,  was  not  such  a  judgment  as  would 
discharge  the  bail  from  liability.  1.  The  judgment  was  entered 
without  notice,  costs  being  waived,  so  that  plaintiff  had  no 
knowledge  of  the  dismissal  in  writing.  2.  The  liability  of  the 
bail  is,  that  "the  defendant  shall  at  all  times  render  himself 
amenable  to  the  process  of  said  court  during  the  pending  of  this 
action."  The  action  could  not  cease  to  pend  until  the  right  to 
appeal  or  move  in  the  cause  was  lost.  There  was  no  notice  of 
the  entry  of  judgment  served  on  plaintiff.  3.  The  defendant 
Walscheid  appeared  again  in  the  original  action,  and  opposed 
the  motion  to  open  the  default  and  set  aside  the  judgment,  thus 
recognizing  the  "  pending"  of  the  action.  4.  The  only  mode  to 
discharge  the  bail,  was  to  move  for  their  exoneration.  (Gregory 
a.  Levy,  7  How.  Pr.,  37.) 

II.  The  parol  release  or  receipt  as  set  forth  in  the  answer,  and 
as  proved  before  the  referee,  was  insufficient  to  discharge  a  debt 
of  record,  to  wit,  the  judgment  recovered  against  Walscheid  as 

There  is  no  allegation,  in  the  papers  submitted  on  the  part  of  the  defendant, 
that  the  bail  were  exonerated,  and  the  plaintiff  denies  any  written  notice  of  the 
surrender.  The  defendant's  case  not  being  within  the  statute,  the  plaintiff  was 
not  bound  to  issue  an  execution  against  the  defendant's  person.  The  object  in 
requiring  an  application  for  the  exoneretur  is  to  advise  the  plaintiff  of  the  surrender, 
that  he  may  protect  his  rights,  and  in  order  that,  the  defendant's  imprisonment 
being  known,  he  may  have  the  benefit  of  the  statute  under  which  this  motion  is 
made. 

The  application  must,  for  these  reasons,  be  denied,  but  without  costs,  and  with 
liberty  to  the  defendant  to  renew  the  motion  on  further  facts,  if  so  advised. 
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alleged  in  the  complaint.  1.  A  debt  of  record  can  only  be  dis- 
charged as  required  by  statute  or  by  release  by  deed.  (Harrison 
a.  Close,  2  Johns.,  449,  450 ;  Jackson  a.  Stackhouse,  1  Caw., 
122.)  After  breach  of  the  covenant  of  the  bond,  defendants 
could  only  be  discharged  by  release,  by  deed  expressly  referring 
to  the  judgment.  (Crawford  a.  Millspaugh,  13  Johns.,  87.) 
2.  The  payment  of  a  less  sum  than  the  judgment  (as  in  the 
present  case)  is  not  an  actual  satisfaction,  unless  expressly  re- 
ceived as  such  by  deed.  (9  H.,  333 ;  13  Ib.,  353.)  Accord 
and  satisfaction  will  not  discharge  a  specialty  or  a  debt  of 
record.  (Mitchell  a.  Hawley,  4  Den.,  414.) 

BY  THE  COURT. — BRADY,  J. — The  undertaking  of  the  defend- 
ants was,  that  their  principal,  William  Walscheid,  should  at  all 
times  render  himself  amenable  to  the  process  of  this  court  during 
the  pending  of  the  action  brought  against  him  by  the  plaintiff; 
and  Walscheid  not  having  rendered  himself  amenable  to  such 
process,  they  became  liable  upon  their  undertaking.  The  judg- 
ment rendered  against  the  plaintiff  by  default  did  not  terminate 
the  action  per  se,  because  this  court  had  the  power  to  vacate 
the  judgment  and  to  allow  the  action  to  proceed,  and  exercised 
that  power  upon  the  application  of  the  plaintiff.  When  the 
authority  thus  possessed  was  exercised,  the  action  was  renewed 
or  continued,  and  was  pending  with  like  effect,  as  if  no  judg- 
ment had  been  recovered.  If  the  defendants  desired  to  avail 
themselves  of  that  incident  of  the  litigation,  they  should  have 
applied  to  be  exonerated  from  further  liability.  There  was  no 
other  mode,  save  by  surrender  of  their  principal,  in  which  they 
could,  upon  such  a  circumstance,  relieve  themselves  of  their 
obligation.  The  Code  (section  191)  declares  by  what  events  the 
bail  may  be  discharged.  The  only  one  applicable  to  this  case 
is  the  legal  discharge  of  the  principal  from  the  obligation  to 
render  himself  amenable  to  the  process  that  may  be  issued 
against  him.  Such  a  discharge  has  not  been  obtained  in  this 
case.  The  power  of  the  court  over  the  litigation  and  parties 
must  be  exhausted,  and  the  principal  must  be  successful  in  the 
action  by  final  judgment,  before  the  liability  of  the  bail  ceases. 
Until  those  features  attend  the  proceedings,  the  principal  can- 
not be  legally  discharged  from  the  obligation  to  render  himself 
amenable  to  the  process  of  the  court. 
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This  being  the  case,  the  judgment  obtained  against  the  plain- 
tiff was  of  no  avail. 

The  agreement  made  in  Berlin,  to  release  the  defendant 
"Walscheid  upon  the  payment  of  $500,  was  without  considera- 
tion, and,  being  an  agreement  to  accept  less  than  the  judgment, 
was  void.  (2  Parsons  on  Contracts,  130,  and  cases  cited; 
Dederick  a.  Leman,  9  Johns.,  333 ;  see  also  Crawford  a.  Nuls- 
paugh,  13  Ib.,  87.) 

It  was  not  valid  as  a  defence  to  the  defendants.  There  was 
no  stipulation  or  agreement  not  to  proceed  in  the  cause  or  upon 
the  judgment  contained  in  that  paper,  and  even  if  there  had 
been  there  was  no  consideration  for  such  a  promise,  and  it  would 
not  be  binding. 

But  it  is  sufficient,  to  dispose  of  this  appeal,  that  the  agree- 
ment to  accept  the  $500  was  not  binding  upon  the  plaintiff. 
An  agreement  founded  upon  a  valid  consideration  extending 
indulgence  to  the  principal,  or  changing  the  situation  of  the 
bail,  and  increasing  their  risk,  would  exonerate  them.  (Rath- 
bone  a.  Warren,  10  Johns.,  597 ;  Huffman  a.  Hulbert,  13  Wend., 
378.) 

In  this  case  the  agreement  was  without  consideration,  and 
made  abroad — out  of  the  jurisdiction  of  this  court.  It  did  not 
change  the  relations  of  the  principal  and  the  bail,  and  did  not 
increase  their  risk. 

The  judgment  should  be  affirmed. 


KELSON  a.  NIXOK 

New  York  Common  Pleas  ;  General  Term,  July,  1861. 
ACTIONS  BY  AGENTS. 

An  agent  may  sue  upon  a  contract  made  with  him  as  such,  and  for  the  fulfilment 
of  which  he  is  personally  bound,  without  any  assignment  from  his  principals. 
So  held,  where  the  principals  were  minors. 

Appeal  from  a  judgment  of  the  First  District  Court. 
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The  plaintiff  had  entered  into  a  contract  under  seal  with  the 
defendant,  in  which  the  plaintiff  described  himself  as  agent  for 
his  sisters,  and  covenanted  that  his  sisters  should  perform  at  the 
defendant's  theatre ;  for  which  services  the  defendant  agreed  to 
pay  them  $100  per  week.  The  complaint  set  forth  this  cove- 
nant (which  it  stated  to  be  made  with  the  sisters),  a  breach,  and 
an  assignment,  by  the  sisters,  of  their  cause  of  action  to  the 
plaintiff.  The  sisters  were  minors.  On  the  trial,  the  defendant 
moved  to  dismiss  the  complaint,  on  the  ground  that  the  contract 
proved  was  with  the  plaintiff,  and  not  with  the  sisters,  as  alleged ; 
and  further,  that  the  sisters,  being  minors,  could  not  assign  their 
claim.  The  motion  was  denied,  and  judgment  being  rendered 
for  the  plaintiff,  the  defendant  appealed.  Some  objections  were 
raised  on  appeal  that  had  no  foundation  in  fact,  according  to 
the  return  of  the  justice. 

A.  A.  Phillips,  for  the  appellant. — I.  The  sisters  Nelson 
were  infants,  and  could  not  assign  their  claim. 

II.  The  contract  was  not  made  with  them,  and  therefore  the 
complaint  should  have  been  dismissed. 

H.  H.  Mbrange,  for  the  respondent. 

BY  THE  COUBT.* — DALY,  F.  J. — No  assignment  was  necessary 
to  enable  the  plaintiff  to  maintain  this  action.  He  had  the  right 
to  sue  upon  the  contract  in  his  own  name.  Though  he  describes 
himself  in  the  contract  as  the  agent  of  his  sisters,  he  bound  him- 
self personally  for  the  performance  of  it.  He  signed  the  con- 
tract, and  covenanted  that  his  sisters,  and  he,  as  their  director, 
would  faithfully,  diligently,  and  to  the  best  of  their  skill  and 
ability,  his  sisters  by  acting,  and  he  by  directing  their  acting, 
do  and  perform  their  part  in  the  contract.  His  sisters  being 
minors,  could  not  enter  into  any  obligation  that  would  be  bind- 
ing upon  them ;  and  there  was  therefore  a  good  reason  why  the 
plaintiff  should  become  personally  bound,  as  well  for  the  fulfil- 
ment on  his  part  as  upon  theirs  of  what  was  agreed  upon. 
"When  a  party,  though  acting  as  the  agent  of  another,  binds 
himself  personally  for  the  fulfilment  of  a  contract,  he  may  sue 
or  be  sued  upon  it.  It  is  one  of  the  cases  in  which  an  agent 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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may  enforce  the  contract  by  a  suit  in  his  own  name  (Story  on 
Agency} ;  and  it  is  also  a  rule  that  persons,  though  contract- 
ing as  agents,  are  liable  where  there  is  no  responsible  principal 
to  resort  to  (Paley  on  Agency,  374),  which  was  the  case  here. 
The  contract  was  not  signed  by  the  plaintiff's  sisters,  and  if  it 
had  been,  and  they  had  become  formally  parties  to  it,  it  could 
not  have  been  enforced  against  them.  It  was  signed  by  the 
plaintiff  alone,  and  was  an  undertaking,  on  his  part,  both  for 
him  and  them.  The  defendant's  remedy  for  the  non-fulfilinent 
of  it  would  have  been  against  the  plaintiff.  He  could  have 
maintained  no  action  against  the  sisters ;  and  such  being  the 
fact,  it  can  be  treated  only  as  a  contract  between  the  plaintiff 
and  the  defendant,  which  the  plaintiff'  had  a  right  to  enforce  by 
an  action  in  his  own  name. 

The  return  of  the  justice  shows  that  the  question  put  as  to  the 
age  of  one  of  the  sisters  was  not  excluded ;  it  was  put  and  an- 
swered. Nor  does  it  appear  by  the  return  that  the  justice 
allowed  testimony  to  be  given  by  the  plaintiff  after  both  parties 
had  rested ;  and  if  he  had,  it  was  a  matter  entirely  in  his  dis- 
cretion, which  could  not  be  reviewed  upon  appeal. 

The  judgment  should  be  affirmed. 


MYEKS  a.  GEERITS. 

New  York  Common  Pleas;  General  Term,  July,  1861. 
VERIFICATION  BY  AGENT. 

In  an  action  upon  an  instrument  for  the  payment  of  money  only,  the  possession 
of  the  instrument  is  enough,  under  section  157  of  the  Code,  to  authorize  an 
agent  or  attorney  of  the  plaintiff  to  verify  the  complaint. 

When,  in  an  action  upon  two  promissory  notes,  the  verification  of  the  complaint 
was  made  by  a  person  other  than  the  plaintiff,  and  it  stated  that  the  notes  were 
in  the  possession  of  the  deponent,  and  that  the  reason  why  the  verification  was 
not  made  by  the  plaintiff  was  his  absence  from  the  State  ;  and  the  defendant 
disclosed  no  defence, — Held,  a  sufficient  averment  that  the  deponent  was  the 
agent  of  the  plaintiff,  to  put  defendant  to  proof  of  the  contrary. 
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Appeal  from  an  order  refusing  to  set  aside  a  judgment. 

This  was  an  action  on  two  promissory  notes.  The  complaint 
was  verified  as  follows :  < 

[Venue.]  Angelo  L.  Myers  of  said  city,  being  duly  sworn, 
doth  depose  and  say,  that  the  above  complaint  is  true  to  his 
own  knowledge,  except  as  to  those  matters  stated  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 
That  the  plaintiff  is  now  absent  from  this  State,  which  is  the 
reason  why  this  verification  is  not  made  by  him :  that  depo- 
nent's knowledge  is  derived  from  possession  of  the  notes  in  suit, 
and  from  other  sources. 

[Jurat.]  [Signature.] 

On  the  last  day  to  answer,  the  defendant's  attorney  served  an 
answer  of  general  denial,  unverified,  which  the  plaintiff's  attor- 
ney declined  to  receive,  and  entered  up  judgment  as  for  want 
of  an  answer.  The  defendant  moved,  at  special  term,  to  set 
aside  the  judgment  for  irregularity,  which  motion  was  denied, 
and  he  now  appealed  to  the  general  term. 

D.  Evans,  for  the  appellant. — I.  The  Code,  section  157,  which 
allows  a  substituted  party  to  verify,  must  be  complied  with 
strictly,  so  far  as  to  show  with  certainty,  from  the  facts  stated, 
that  the  person  verifying  is  the  attorney  or  agent. 

II.  The  Code  (section  157)  requires  two  things  to  appear,  in 
an  action  on  a  written  instrument  (when  the  facts  are  not  in  the 
personal  knowledge  of  the  attorney),  when  verified  by  a  person 
other  than  the  plaintiff:  1st,  that  the  person  verifying  is  the 
agent  or  attorney ;  and  2d,  that  the  instrument  be  in  the  pos- 
session of  the  agent  or  attorney  so  verifying.     Neither  of  these 
facts  exist  here ;  the  affidavit  does  not  state  he  is  agent  or  attor- 
ney, nor  does  he  state  that  he  was  in  possession  of  the  notes  at 
the  time  of  verifying. 

III.  If  the  verification  showed  a  sufficient  possession,  this 
would  be  only  one  of  the  facts  to  be  shown ;  the  act  requires 
also  that  he  must  be  the  agent ;  and  to  say  that  that  affidavit 
shows  possession,  and  proves  the  agency,  is  equivalent  to  saying 
that  the  Legislature  ought  not  to  have  required  proof  of  these 
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distinct  things,  and  involves  a  judicial  repeal  of  so  much  of  the 
act. 

IV.  It  necessarily  involves  such  repeal,  because,  if  the  prin- 
ciple is  affirmed,  it  will  only  be  necessary  hereafter  to  place  any 
writing  sued  on  in  the  hands  of  the  attorney's  clerk,  or  any 
other  person,  and  then  he  verifies  the  complaint  or  answer  by 
swearing  it  is  in  his  possession,  &c.,  without  his  being,  or  pro- 
fessing to  be,  the  agent  or  attorney  of  the  party  plaintiif  or  de- 
fendant. 

W.  J.  Osborne,  for  the  respondent. — I.  The  complaint  is  ver- 
ified under  section  157  of  the  Code.  The  first  ground  of  objec- 
tion urged  is,  that  Angelo  L.  Myers,  the  deponent,  does  not 
state  that  he  is  the  agent  or  attorney  of  the  plaintiff.  Section 
157  does  not  require  that  the  deponent  shall  state  in  what  ca- 
pacity he  makes  the  affidavit.  It  simply  states  that  the  affida- 
vit "  may  be  made  by  the  agent  or  attorney,"  and  the  natural 
inference  to  be  drawn  from  the  possession  of  the  notes  as  averred 
in  the  affidavit  is,  that  the  deponent  was  such  agent. 

II.  The  second  ground  of  objection  is,  that  the  deponent's 
knowledge,  or  the  grounds  of  his  belief,  are  not  sufficiently  set 
forth  in  the  verification.     It  has  been  decided  time  and  again 
that  mere  possession  of  a  promissory  note  is  evidence  of  owner- 
ship, and  gives  the  holder  the  right  to  demand  and  receive  pay- 
ment of  the  same.     (Mauran  a.  Lamb,  7  Cow.,  174 ;  Bank  ot 
Utica  a.  Smith,  18  Johns.,  230.)     And  in  the  case  of  Smith  a. 
Rosenthall  (11  How.  Pr.,  442)  it  was  decided  that  an  averment 
of  the  possession  of  the  note  in  suit  was  a  sufficient  setting  forth 
of  the  deponent's  knowledge  or  the  grounds  of  his  belief.     Pos- 
session is  a  sufficient  ground  of  knowledge.     (See  Lefevre  a. 
Latson,  5  Sandf.,  650.)    Again,  section  157  requires  the  depo- 
nent to  set  forth  "  his  knowledge,  or  the  grounds  of  his  belief." 
Here  the  deponent  swears  that  "  the  complaint  is  true  to  his 
own  knowledge ;"  and  the  word  "  or"  indicates   that  where 
"  knowledge"  of  the  averments  in  the  complaint  is  expressly 
sworn  to,  no  statement  "  of  the  grounds  of  belief  "  is  necessary. 
(Tibballs  a.  Selfridge,  12  How.  Pr.,  64.) 

III.  Another  point  to  which  the  attention  of  the  court  should 
be  called  is,  that  the  affidavit  on  which  the  order  to  show  cause 
was  granted,  does  not  set  up  any  merits,  or  pretend  that  there 
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is  any  defence  to  the  suit.  It  seems,  then,  scarcely  equitable 
that  the  plaintiff  should  be  held  to  too  strict  a  compliance  with 
the  statute. 

BY  THE  COURT.* — BRADY,  J. — The  verification  in  this  case  is 
sufficient.  By  section  157  of  the  Code,  the  verification  may  be 
made  by  the  agent  or  attorney,  if  the  action  or  defence  be 
founded  upon  a  written  instrument  for  the  payment  of  money 
only,  and  such  instrument  be  in  the  possession  of  the  agent  or 
attorney,  or  if  all  the  material  facts  relating  to  such  instrument, 
and  embraced  in  the  allegations  of  the  pleading,  be  known  to 
such  agent  or  attorney.  The  possession  of  the  instrument  alone 
is  enough  to  authorize  an  agent  or  attorney  to  verify  the  com- 
plaint. This  seems  to  be  very  clear  as  a  matter  of  construction, 
and  is  sustained  by  the  case  of  Smith  a.  Rosenthall  (11  How. 
Pr.,  442).  The  doubt  presented,  however,  arises  from  the  fact 
that  the  verification  does  not  contain  an  averment  that  the  per- 
son making  it  is  the  agent  of  the  plaintiff.  The  deponent  states, 
however,  that  the  plaintiff  is  absent,  and  that  his  knowledge  is 
derived  from  the  possession  of  the  notes  in  suit,  and  the  conclu- 
sion upon  such  facts  fairly  is,  that  the  affiant  is  the  agent  of  the 
plaintiff;  at  all  events,  it  is  sufficient  to  put  the  defendant  to 
proof  to  the  contrary,  where  he  discloses  no  defence,  and  does 
not  sustain  his  appearance  by  merits.  The  Code  does  not  re- 
quire the  person  who  makes  the  oath  to  state  that  he  is  an 
agent,  and  if  facts  are  presented  from  which  that  relation  may 
be  reasonably  inferred,  it  ought  to  be  considered  as  existing  in 
a  case  like  this.  I  think  the  order  made  at  special  term  should 
be  affirmed. 

*  Present,  DALY,  F.  J.,  HILTON  and  BRADY,  JJ. 
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THE  MERCHANTS'  INSURANCE  COMPANY  OF  THE 

CITY  OF  NEW  YORK  a.  HINMAN. 

i 

Supreme  Court,  First  District ;  General  Term,  June,  1861. 
NEXT  OF  KIN. — INFANCY. — DELAY  OF  FORECLOSURE. 

The  *erm  "next  of  kin,"  used  in  2  Kev.  Stat.,  451,  §  23, — which  provides  that 
actions  against  next  of  kin  of  a  decedent,  to  recover  assets  paid  them  by  an 
executor  or  administrator,  may  be  brought  against  all  jointly,  or  one  or  more, 
— means  those  to  whom,  under  the  act  of  distribution,  the  estate  of  the  deceased 
would  pass. 

An  action  may  properly  be  brought,  under  2  Eev.  Stat.,  451,  §  23,  against  infant 
next  of  kin,  where  the  amount  of  the  estate  coming  to  them,  as  such  next  of 
kin,  has  been  paid  over  to  their  general  guardian. 

In  such  case  the  judgment  should  direct  the  money  to  be  paid  out  of  the  funds  in 
the  hands  of  the  guardian. 

Mere  delay  in  foreclosing  a  mortgage,  without  any  request  or  notice  to  foreclose, 
and  where  the  interest  has  been  paid,  is  not  enough  to  charge  on  the  mort- 
gages the  consequences  of  a  fall  in  the  value  of  the  property. 

In  June,  1850,  Thomas  Lewis  executed  to  plaintiffs  a  bond 
conditioned  for  the  payment  of  $20,000,  and  interest,  which 
bond  was  secured  by  a  mortgage  upon  five  lots,  in  the  county 
of  Kings,  made  by  Thomas  Lewis  and  Clarissa  0.,  his  wife. 
Thomas  Lewis  died  intestate,  leaving  him  surviving,  his  widow, 
Clarissa  C.  Lewis,  who  afterwards  intermarried  with  the  de- 
fendant, Richard  H.  Hinman ;  Clara  C.  Lewis,  Charles  P.  Lewis, 
and  Thomas  S.  Lewis,  infant  children,  and  Joseph  B.  Lewis, 
who  afterwards  assigned  his  interest  in  decedent's  estate  to 
William  Hutton.  In  August,  1854,  Andrew  V.  Stout  was  ap- 
pointed administrator  of  Thomas  Lewis.  The  mortgage  became 
due  in  June,  1851,  and  the  interest  was  paid  regularly  up  to 
July  1,  1855  ;  and  on  the  first  of  May,  1856,  plaintiffs  com- 
menced an  action  to  foreclose  the  mortgage,  making  the  admin- 
istrator a  party.  The  premises  were  sold  at  public  auction  by 
the  sheriff,  on  the  third  of  November,  1856,  in  presence  of  the 
defendant,  Richard  H.  Hinman,  and  the  guardian  ad  litem  of 
the  infant  defendants,  and  others.  The  sheriff  reported  a  de- 
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ficiency  of  $7,674.14,  for  which  judgment  was  docketed  against 
the  administrator  on  the  17th  of  November,  1856,  and  an  exe- 
cution issued  on  the  judgment  to  the  sheriff  of  Kings  county  on 
the  18th  of  November,  1856.  The  accounts  of  the  administra- 
tor were  finally  settled  on  the  llth  of  July,  1856,  and  the  assets 
decreed  to  be  paid  as  follows : — To  the  defendant,  Clarissa  C. 
Hinman,  $18,109.13 ;  and  to  each  of  the  defendants,  Clara  C., 
Charles  P.,  and  Thomas  S.  Lewis,  $9,054.57.  Clarissa  C.  Ilin- 
man's  share  was,  in  fact,  paid  to  Solomon  Handford,  who  had 
advanced  her  money,  and  to  whom  she  had  assigned  it;  and 
the  shares  of  the  others  were  paid  to  their  general  guardian. 
The  present  action  was  brought  to  recover  the  deficiency.  A 
decision  upon  a  question  which  arose  in  a  former  stage  of  this 
case,  is  reported,  4  Abbotts'  Pr.,  312. 

The  complaint  was  served  December  26, 1856,  and  contained 
substantially  the  facts  above  set  forth.  The  answer  of  the 
infant  defendants,  by  their  guardian  ad  litem,  was  served  Feb- 
ruary 16,  1857,  and  contained  a  general  denial,  and  alleged 
laches  on  plaintiff's  part,  in  foreclosing  the  mortgage,  and  other 
outstanding  debts  of  the  decedent.  The  answer  of  Hinman  and 
wife  was  served  November  27,  1857,  and  denied  that  Mrs.  Hin- 
man was  next  of  kin  to  Thomas  Lewis,  deceased,  or  that  her 
husband  received  any  of  decedent's  estate  as  next  of  kin,  or  that 
she  had  any  separate  estate,  or  that  execution  was  duly  issued 
against  the  administrator;  and  alleged  laches  on  part  of  plain- 
tiffs, and  other  outstanding  claims  against  decedent.  William 
Hutton  did  not  appear ;  and  as  to  him,  the  complaint  was  dis- 
missed. Joseph  B.  Lewis  was  not  served  with  process,  and  did 
not  appear  in  the  action.  Judgment  was  rendered  at  special 
term  against  all  the  defendants,  except  the  two  last  named,  for 
the  full  amount  of  the  claim,  to  be  apportioned  as  the  statute 
directs.  And  from  that  judgment  the  defendants  appealed. 

Philip  G.  Galpvn,  for  the  appellants  Hinman  and  wife. — 
I.  The  appellant,  Mrs.  Hinman,  is  not  contemplated  by  the  stat- 
ute as  being  liable,  she  not  being  one  of  the  next  of  kin.  (Coles 
a.  Savage  (cited),  18  Ves.,  53;  Garrick  a.  Lord  Camden,  14  /#., 
376,  381,  386  ;  Watt  a.  Watt,  3  /&.,  244 ;  Bailey  a.  Wright,  18 
/&.,  49 ;  Cholmondey  a.  Lord  Ashburton,  6  Beav.,  86.)  1.  The 
Statute  of  Distribution  directs  the  estate  to  be  distributed  to  the 
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widow,  children,  or  next  of  kin,  &c.     (2  Rev.  Stat.,  97,  §  75.) 

2.  The  right  of  action  is  given  against  the  next  of  kin  only. 
(75.,  90,  §  42.)     3.  Such  right  being  confined  by  the  statute  to 
them,  the  court  cannot,  by  intendment,  extend  it  to  others  not 
specially  embraced  in  it. 

II.  The   statute  further  provides  that  all  mortgages  upon 
lands,  &c.,  shall  be  paid  by  the  heir  to  whom  they  descend,  &c. 
(1  Rev.  Stat.,  749,  §  4.)     1.  The  plaintiffs  must  show  that  the 
heir  refused  to  pay  the  mortgage,  before  they  can  maintain  the 
action.     2.  The  request  not  to  foreclose,  if  any  is  presumed, 
must  be  regarded  as  being  done  at  the  instance  of  the  heirs,  and 
for  their  benefit,  and  they  alone  are  liable  for  any  deficiency. 

3.  The  understanding  between  the  plaintiffs  and  the  heirs  to 
delay  the  foreclosure,  is  a  tacit  agreement  on  the  plaintiffs'  part 
to  look  to  the  land  and  the  heirs  for  satisfaction  of  the  mortgage. 

III.  The  plaintiffs  do  not  come  within  the  provisions  of  the 
statute,  which  is  for  the  benefit,  only,  of  such  creditors  as  may 
have  neglected  to  present  their  claims.     (2  Rev.  Stat.,  90,  §  42.) 

1.  The  plaintiffs  presented  their  claim,  which  was  acknowledged 
by  paying  interest  upon  it ;  it  should,  therefore,  be  disposed  of 
in  the  same  manner  as  other  claims  presented.     2.  It  makes  no 
difference   that  the   deficiency  arose   after  distribution.     The 
claim  having  been  presented,  it  was  the  duty  of  the  administra- 
tor to  provide  against  any  deficiency ;  he  became  personally 
liable  for  it,  and  the  plaintiff  must  show  that  they  have  not  only 
axhausted  their  remedy  against  the  estate  in  his  hands,  but  also 
personally  and  on  his  bond. 

IV.  No  valid  execution  was  issued  against  the  administrator. 
(2  Rev.  Stat.,  87,  §  32  ;   11.,  363,  §  3  ;   9  Wend.,  448.)    There 
being  no  valid  execution  issued,  plaintiffs  have  not  exhausted 
their  remedy  so  as  to  entitle  them  to  maintain  this  action. 

Y.  The  action  cannot  be  maintained  against  Mrs.  Hinman, 
because  it  does  not  appear,  nor  is  it  charged,  that  she  has  any 
Beparate  estate.  (Cobine  a.  St.  John,  12  How.  Pr.,  333 ;  Phil- 
lips a.  Hagadon,  /5.,  17.)  1.  The  evidence  shows  that  she  had 
parted  with  her  interest  in  the  estate  of  her  husband  before  the 
distribution  took  place,  and  never  came  into  her  possession. 

2.  If  this  was  ever  a  separate  estate  of  hers,  it  certainly  was  not 
so  at  the  time  of  the  commencement  of  the  action.    3.  In  order 
to  sustain  a  suit  against  a  married  woman,  it  must  appear  that 
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she  had  a  present  subsisting  estate  at  the  time  of  its  commence- 
ment ;  that  she  once  had  one,  will  not  be  sufficient.  4.  The 
estate  must  also  be  clearly  described,  in  order  to  enable  the 
court  to  make  the  necessary  direction  as  to  its  application  in 
satisfaction  of  the  judgment.  (Cobine  a.  St.  John,  /&.,  333.) 
5.  The  judgment  is  defective  in  declaring  it  a  lien  upon  her 
separate  estate,  and  directing  execution  to  issue.  6.  An  execu- 
tion cannot  issue  against  a  married  woman ;  the  only  manner  a 
judgment  can  be  enforced  against  her  estate  is  by  the  appoint- 
ment of  a  receiver  to  take  charge  of  it,  and  apply  it  in  satisfac- 
tion of  the  judgment. 

VI.  The  defendant,  R.  H.  Hinman,  is  not  a  proper  party. 
1.  The  cause  of  action  arose  after  his  marriage  with  Mrs.  Hin- 
man ;  the  case,  therefore,  does  not  come  within  the  provisions 
of  the  statute  of  1853.  2.  The  action  is  not  in  rem.  against  the 
estate  distributed,  but  against  the  next  of  kin  personally.  The 
estate  itself  is  only  the  measure  of  liability  of  each.  3.  The  ac- 
tion being  personal  against  them,  no  right  of  action  accrued 
until  they  had  received  their  distributive  share  of  the  estate. 

Richard  S.  Emmett,  for  the  infant  appellants. — I.  Action  lies 
by  creditors  against  next  of  kin,  to  whom  assets  shall  have  been 
paid  or  distributed  (2  Rev.  Stat.,  90,  §  47),  and  by  whom  such 
assets  shall  have  been  received  (/J.,  451,  §  23).  No  part  of 
the  assets  of  Thomas  Lewis,  deceased,  was  ever  paid  to  these 
defendants.  Their  shares  were  paid  to  their  guardian. 

II.  The  liability  of  next  of  kin  to  creditors  of  a  deceased  in- 
testate, grows  out  of  a  statutory  contract  to  pay  the  debts  due 
by  the  intestate  to  the  extent  of  the  assets  received,  which  con- 
tract by  the  next  of  kin  is  implied  from  their  receipt  of  the 
assets.  The  statute  creating  this  liability  was  not  intended  to 
be  in  derogation  of  the  common  law  governing  the  liability  of 
infants. 

IH.  The  real  estate  mortgaged  by  the  intestate  to  secure  his 
debt,  is  chargeable  as  the  primary  fund  for  the  payment  of  that 
debt.  (2  Rev.  Stat.,  156,  §  4 ;  Johnson  a.  Corbbett,  11  Paige, 
265.)  The  failure  or  neglect  of  the  plaintiffs  to  collect  the  debt 
out  of  the  mortgaged  premises,  where  they  might  have  done  so, 
discharges  the  administrator  or  next  of  kin  from  all  liability  for 
any  deficiency.  (Johnson  a.  Corbbett,  11  Paige,  265.) 
You  XIII.— 8 
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Hopper  &  Jackson,  for  the  respondents. — I.  A  widow  is  to 
her  deceased  husband  one  of  the  "  next  of  kin."  1.  It  is  as- 
sumed in  all  the  cases,  that  the  question  who  shall  be  included 
in  the  term  "  next  of  kin,"  is  one  of  intention,  to  be  determined 
by  the  context.  (Bailey  a.  Wright,  18  Yes.,  49;  Garrick  a. 
Lord  Camden,  14  Ib.,  381 ;  King  a.  Dr.  Betterworth,  2  Sir.,  1, 
111 ;  2  Blackst.  Com.,  514.)  2.  It  is  not  only  the  clear  intent 
of  the  statute  to  include  the  widow  under  the  term  "  next  of 
kin,"  but  that  is  the  only  possible  construction. 

II.  It  is  immaterial  whether  the  distributive  shares  of  the 
defendants  were  paid  to  them  personally,  or  to  their  authorized 
agents  or  assignees,  or  to  some  one  for  their  use.     The  actual 
recipient  of  the  money  was  the  agent  of  the  person  entitled  to 
receive  it.     And  the  statute  makes  the  final  settlement  before 
the  surrogate  conclusive.     (3  Rev.  Stat.,  5  ed.,  181,  §  71.) 

III.  The  infancy  or  coverture  of  defendants,  or  that  no  proof 
was  given  that  the  defendant,  Mrs.  Hinman,  has  a  separate 
estate,  is  no  defence.     The  debt  is  made  enforceable  by  the 
statute  against  all  who  receive  assets,  without  exception.     1.  In 
this  case  the  statute  creates  the  liability,  and  the  recipients  take 
their  share  of  the  assets,  subject  to  any  outstanding  debt  of  the 
decedent.     2.  Even  if  no  execution  could  at  present  be  issued 
against  Mrs.  Hinman's  estate,  that  does  not  affect  plaintiff's 
right  to  a  judgment.     On  her  death  all  her  separate  estate 
would  become  a  general  trust-fund  for  the  payment  of  all  her 
debts.     (Norton  a.  Turvill,  2  P.  Will,  144.)     3.  This  action  is 
not  founded  on  the  supposition  that  Mrs.  Hinman  has  charged 
her  separate  estate  by  appointment,  and  such  separate  estate 
need  not  be  alleged.     Her  liability  is  made  general  by  statute, 
to  the  extent  of  the  money  received,  and  is  not  to  be  distin- 
guished from  the  liability  of  the  daughters.    (3  Rev.  Stat.,  749.) 
4.  The  infants  having  received  their  shares,  they  cannot  avoid 
the  liability  thereby  incurred,  without  refunding  the  money  or 
paying  it  into  court.     (2  Kenfs  Com,.,  240  ;  Eoof  a.  Stafford,  7 
Cow.,  179 ;  Weed  a.  Beebe,  21  Yerm.,  495-500  ;  Hamblett  a. 
Hamblett,  6  N.  H.,  333-339  ;   Smith  a.  Evans,  5  Humphrey's 
(Tenn.)  R.,  70 ;  Bailey  a.  Barnberger,  11  B.  Mon.  R.,  113- 
115.) 

IY.  It  is  not  necessary  that  an  execution  should  have  been 
issued  against  the  administrator.  (3  Rev.  Stat.,  451 ;  Ib.,  176, 


NEW  YORK.  115 


The  Merchants'  Insurance  Company  a.  Hinman. 


§  44  ;  Ib.y  177,  §  47.)  The  fund  is  the  same,  and  the  right  of 
contribution  remaining,  it  can  make  no  legal  difference  to  the 
next  of  kin ;  while  it  would  be  unreasonable  to  delay  the  cred- 
itor, particularly  after  distribution  and  final  settlement.  In 
case  of  heirs,  the  fund  is  different,  and  the  statute  makes  a  dis- 
tinction. (3  /£.,  750.) 

V.  The  execution  was  regularly  issued.     (3  Rev.  Stat.,  174, 
§  36  ;  Olmsted  a.  Yredenburgh,  10  How.  Pr.,  215.) 

VI.  The  plaintiffs  used  due  diligence.     The  foreclosure-suit 
was  regular,  and  was  commenced  shortly  after  the  first  default 
in  payment  of  interest. 

VII.  The  property  brought  its  full  value.     There  is  no  evi- 
dence of  any  depreciation  prior  to  the  sale,  which  was  at  public 
auction,  under  direction  of  the  sheriff,  in  presence  of  all  parties, 
and  is  conclusive  evidence  of  value. 

VIII.  No  other  debts  of  the  intestate  were  proved. 

BY  THE  COURT.* — The  term  "  next  of  kin"  (in  regard  to  this 
remedy)  means  those  to  whom,  under  the  act  of  distribution, 
the  personal  estate  of  the  deceased  would  pass. 

The  action  is  properly  brought  against  the  infants,  when  the 
amount  of  the  estate  belonging  to  them  has  been  paid  over  to 
the  general  guardian. 

In  such  a  case  the  judgment  should  direct  the  money  to  be 
paid  out  of  the  funds  in  the  hands  of  the  guardian. 

Mere  delay  in  foreclosing  a  mortgage,  without  any  request  or 
notice  to  foreclose,  and  where  the  interest  has  been  paid,  is  not 
enough  to  charge  on  the  mortgagees  the  consequences  of  a  fall 
in  the  value  of  the  property. 

The  sale  by  the  widow  of  her  interest  in  the  estate,  left  her 
liable  for  the  amount  of  the  personal  estate  received  by  her 
assignee,  to  the  same  extent  as  if  received  by  herself. 

No  judgment  should  be  rendered  against  the  defendant, 
Richard  H.  Hinman,  and  the  same  must  be  so  far  modified  as 
to  omit  any  recovery  against  him. 

Judgment  modified  so  as  to  strike  out  any  recovery  against 
Richard  H.  Hinman,  and  to  direct  the  recovery  against  the  in- 
fants to  be  paid  out  of  the  moneys  in  the  hands  of  the  guardian. 

*  Present,  CLERKS,  P.  J.,  GOULD  and  ISGRAHAM,  JJ. 
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DUNDERDALE  a.  SAUYESTRE. 

Nsw  York  Common  Pleas ;  General  Term,  July,  1861. 

EXECUTION. — LEVY  TO  SECURE  PREFERENCE. 

If  a  judgment-creditor,  after  issuing  execution,  instructs  the  sheriff  to  levy  merely 
for  the  purpose  of  securing  a  preference  and  to  leave  the  debtor  in  possession  of 
the  property  seized,  such  execution  becomes  dormant ;  and  a  subsequent  exe- 
cution in  favor  of  another  creditor,  delivered  to  the  sheriff  before  such  instruc- 
tions are  revoked,  has  a  priority  of  lien. 

Appeal  from  an  order  at  special  term,  by  DALY,  J.,  directing 
the  sheriff  to  pay  the  proceeds  of  a  sale  of  the  property  of  the 
defendant  to  the  plaintiff,  Dunderdale,  instead  of  to  Jacot,  the 
appellant. 

In  December,  1859,  the  defendant  Sauvestre  confessed  judg- 
ment in  favor  of  one  Jacot,  for  $1,000.  On  May  22,  1860,  an 
execution  was  duly  issued  thereon  to  the  sheriff  of  New  York 
city.  Subsequently,  but  on  the  same  day,  at  the  urgent  request 
of  Sauvestre,  Jacot's  attorney  wrote  to  the  sheriff  the  following 
note: 

"  It  is  the  desire  of  the  plaintiff  simply  to  make  a  levy,  so  as 
to  claim  a  preference.  There  is  no  need  of  keeping  a  man  in 
charge, — I  am  sure  nothing  will  be  removed. 

"  W.  D.  CRAFT." 

It  did  not  appear  whether  Jacot  knew  of  or  authorized  this 
proceeding  of  the  attorney,  or  not. 

On  June  27,  1860,  Dunderdale  obtained  a  judgment  against 
Sauvestre  for  $452,  and  issued  execution  to  the  same  sheriff  on 
that  day.  Immediately  upon  receiving  notice  of  this  fact,  Ja- 
cot's attorney  urged  the  sheriff  to  sell  at  once ;  but  he  did  not 
do  so  until  July  14, 1860.  The  sale  produced  $254,  which  was 
claimed  by  both  Jacot  and  Dunderdale.  Judge  Daly,  at  special 
term,  directed  it  to  be  paid  to  the  latter,  and  from  this  order 
Jacot  appealed. 

W.  D.  Craft  for  the  appellant,  Jacot. — I.  The  sole  motive  of 
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the  instructions  to  the  sheriff  was  to  avoid  the  useless  expense 
of  keeping  a  man  to  take  charge  of  the  goods. 

II.  At  the  time  these  instructions  were  given,  Dunderdale 
was  not  a  judgment-creditor.     No  fraud  upon  him  was  proved 
or  pretended. 

III.  The  sale  was  made  under  Jacot's  execution,  and  within, 
sixty  days  from  its  issue.    It  could  not  have  been  compelled  to 
be  made  previously. 

IV.  There  was  no  request  to  defer  the  sale.    This  case  is, 
therefore,  essentially  different  from  the  cases,  Storm  a.  "Woods 
(11  Johns.,  110) ;  Kellogg  a.  Griffin  (17  Id.,  274) ;  Kimball  a. 
Hunger  (2  Hill,  364),  in  which  the  general  rule  is  laid  down. 
(See  Eussell  a.  Gibbs,  5  Cow.,  390 ;  Levy  a.  Wallis,  4  Doll,  167.) 

V.  It  was  not  necessary  that  the  sheriff  should  remove  the 
goods.    The  levy  was  complete.     (Ray  a.  Harcourt,  19  Wend., 
495 ;  Rew  a.  Barber,  3  Cow.,  272.) 

Buckingham  &  Swift  for  the  respondent,  Dunderdale. — The 
circumstances  in  this  case  amount  to  collusion  for  delay.  (Paget 
a.  Perchard,  1  Esp.  N.  P.,  205  ;  Hamilton  a.  Russell,  1  Cranch, 
310;  Roberts  on  Frauds,  549 ;  Tidd.  Pr.,  919.) 

BY  THE  COURT.* — BEADY,  J. — The  attorney  for  the  plaintiff 
sent  with  the  execution  issued  herein,  a  paper,  in  which  he 
stated :  "  It  is  the  desire  of  the  plaintiff  to  simply  make  a  levy, 
so  as  to  claim  a  preference.  There  is  no  need  of  keeping  a  man 
in  charge.  I  am  sure  nothing  will  be  removed."  The  object 
of  the  paper,  as  appears  upon  its  face,  and  the  effect  of  it  upon 
the  sheriff,  was  necessarily  delay.  It  was  equivalent  to  saying: 
"After  the  levy  don't  remove  the  property,  and  don't  sell  until 
some  other  process  is  received."  This  is  apparent  from  the 
declaration  that  it  was  the  desire  of  the  creditor  simply  to 
make  a  levy  to  secure  a  preference,  thus  leaving  the  property; 
in  the  possession  and  under  the  control  of  the  defendant,  and 
relieving  the  sheriff  from  the  duty  of  removing  it,  or  exercising 
any  dominion  over  it.  To  constitute  a  levy  on  personal  prop- 
erty, the  officer  must  assume  dominion  over  it,  having  the 
property  at  the  time  within  his  power,  and  subject  to  imme- 
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diate  seizure.  (Green  a.  Burke,  23  Wend.,  490,  and  cases  cited  ; 
Camp  a.  Chamberlain,  5  Den.,  198  ;  Dresser  a.  Ainsworth,  9 
Barb.,  619.) 

In  this  case  the  dominion,  as  in  the  case  of  Price  a.  Shipps 
(16  Barb.,  585),  was  a  qualified  dominion,  because  the  custody 
of  the  property  was  conferred  upon  the  debtor,  and  he  permitted 
to  employ  it  as  he  thought  proper.  But  aside  from  that  view 
of  the  levy  itself,  it  is  clear  that  the  directions  were  intended  to 
delay  the  execution  of  the  process,  and  it  became,  therefore, 
dormant.  (Whipple  a.  Foot,  2  Johns.,  418  ;  Storm  a.  "Woods, 
11 II.,  110 ;  Kellogg  a.  Griffin,  17  2b.,  274;  Knower  a.  Barnard, 
5  Hill,  377 ;  Price  a.  Shipps,  16  Barb.,  585 ;  Kussell  a.  Gibbs, 
5  Cow.,  390 ;  Benjamin  a.  Smith,  12  Wend.,  404.) 

Although  the  application  of  the  rule  by  which  executions  are 
deemed  to  be  dormant  depends  upon  the  circumstances  of  each 
particular  case,  and  the  discussion  of  the  rule  in  the  adjudged 
cases  has  thrown  around  it  some  confusion,  if  not  obscurity,  it 
is  nevertheless  well  settled,  that  if  the  execution  be  accompanied 
by  instructions,  from  which  the  fair  inference  is  that  the  debtor 
is  to  be  left  in  possession  of  the  property  levied  upon,  and  the 
sale  thereof  delayed  until  rendered  necessary  by  the  pressure 
of  other  process,  the  execution  becomes  dormant.  It  must 
not  be  used  as  a  cover.  There  must  be  an  absolute  intention 
to  collect  the  judgment  in  the  ordinary  legal  mode.  Where  a 
levy  is  made  to  secure  a  preference,  and  the  debtor  permitted 
to  remain  in  possession  and  to  exercise  control,  no  such  inten- 
tion can  be  said  to  exist. 

The  order  at  special  term  should  be  affirmed. 

DALY,  F.  J.,  concurred. 

HILTON,  J.  (dissenting). — I  do  not  concur  in  the  view  that  the 
execution  in  favor  of  Jacot  became  dormant  because  the  attor- 
ney, at  the  request  of  the  defendant,  and  without  the  knowl- 
edge of  his  client,  addressed  a  note  to  the  sheriff,  in  substance 
informing  him  that  there  was  no  need  of  going  to  the  expense 
of  placing  a  keeper  in  charge  of  the  property  levied  on,  as  the 
defendant  could  be  trusted  with  its  safe-keeping,  and  that  he 
would  not  remove  it. 

For  such  an  act  of  humanity  and  confidence  in  favor  of  a 
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debtor,  I  am  not  prepared  to  say  that  the  creditor,  whose  debt 
and  judgment  is  wholly  unimpeached,  forfeits  all  rights  acquired 
by  a  valid  levy  under  an  execution  issued  by  him. 

Another,  and  it  seems  to  me  a  fatal  objection,  to  holding  that 
the  execution  of  Jacot  and  the  levy  thereunder  was  dormant, 
is,  that  it  appears  the  goods  have  been  actually  sold  under  it, 
and  the  proceeds  now  in  the  hands  of  the  sheriff,  which  Dun- 
derdale  seeks  to  have  paid  over  to  him,  have  resulted  from  such 
levy  and  sale. 

In  my  opinion,  these  funds  belong  to  Jacot,  and  should  be 
paid  over  to  him. 


BUCKNAM  a.  BRETT.  / 

Supreme  Court,  First  District;  General  Term,  September,  1861. 
PARTIES. — JOINDER  OF  PLAINTIFFS. — TRIAL. 

In  an  action  for  the  conversion  of  personal  property,  brought  by  tenants  in  com- 
mon, if  one  of  the  plaintifife  dies  pending  suit,  the  action  should  be  continued 
by  the  survivors,  without  joining  the  executor  of  the  deceased  plaintiff.  This 
was  the  rule  at  common  law,  and  it  has  not  been  repealed  by  the  Revised  Stat- 
utes nor  by  the  Code. 

ft  seems,  that  all  common-law  actions  to  enforce  the  rights  of  joint  owners  or  ten- 
ants in  common,  where  one  of  them  has  died,  must  be  brought  in  the  name  of 
the  survivors  only. 

A  distinct  defence,  not  pleaded,  cannot  be  proved  at  the  trial. 

Appeal  from  a  judgment. 

This  action  was  commenced  by  S.  Bucknam,  S.  B.  Hume, 
and  E.  T.  Bucknam,  as  part-owners  of  a  vessel,  to  recover  dam- 
ages for  its  conversion  by  the  defendants.  Before  the  answer 
was  served,  E.  T.  Bucknam  died,  and  his  death  being  suggested 
on  the  record,  the  defendants  answered,  pleading  the  non-join- 
der of  the  personal  representatives  of  the  deceased  as  a  defence. 
On  the  same  ground  they  moved  at  the  trial  to  dismiss  the 
complaint,  which  motion  was  denied. 
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The  defendants  also  offered  to  prove  at  the  trial,  that  the 
conversion  complained  of  consisted  in  the  seizure  of  the  vessel 
under  an  attachment  against  "  John  Doe  and  Richard  Roe," 
and  also  "  offered  to  claim"  that  these  plaintiffs  were  intended 
by  those  names.  No  such  defence  having  been  pleaded,  the 
evidence  was  excluded  ;  and  the  plaintiffs  had  a  verdict.  The 
defendants  appealed. 

C.  A.  Nichols,  for  the  appellants. — I.  The  court  erred  in  re- 
fusing to  dismiss  the  complaint,  and  in  holding  that  Ezra  T. 
Bucknam  was  a  partner  in  the  ownership  of  the  brig,  the  share- 
holders in  a  vessel  being,  in  the  absence  of  positive  agreement 
for  partnership  (of  which  there  is  no  evidence  in  this  case),  ten- 
ants in  common,  and  not  joint-tenants  or  partners,  and  the  rep- 
resentatives of  Ezra  T.  Bucknam  were  entitled  to  the  absolute 
control  of  the  interests  and  property  of  the  decedent.  (Story  on 
Part.,  §  417,  and  note  ;  Collyer  on  Part.,  bk.  5,  ch.  3,  §  1 ;  3 
Kent's  Com.,  5  ed.,  151 ;  Abbott  on  Shipping,  §  97,  and  note'} 
Nicoll  a.  Mumford,  20  Johns.,  611 ;  French  a.  Rice,  24  Pick., 
13  ;  Jackson  a.  Robinson,  3  Mason,  138  ;  Patterson  a.  Chal- 
mers, 7  B.  Munroe,  595.) 

II.  The  action  should  have  been  continued  by  the  personal 
representatives  of  the  deceased  owner,  they  being  the  persons 
entitled  to  recover  for  the  shares  of  the  decedent,  and  therefore 
the  real  parties  in  interest  as  to  that  share.  1.  Section  111  of 
the  Code  introduces  a  radical  change  in  the  mode  of  bringing 
actions,  abolishing  all  technical  rules  as  to  parties,  and  substi- 
tuting the  practice  in  equity,  of  making  plaintiff  all  those  who 
are  entitled  to  the  thing  recovered  or  relief  obtained.  (Wal- 
lace a.  Eaton,  7  How.  Pr.,  99.)  2.  The  ancient  rule  of  com- 
mon law,  that  the  survivor  in  case  of  trespass  to  real  estate  was 
entitled  to  bring  an  action  for  himself,  was  technical,  and  not 
consonant  with  any  rule  of  practice  known  in  courts  of  equity, 
and  is  not  applicable ;  for  it  was  only  rendered  necessary  by 
the  rule  of  common  law,  under  which  such  an  action  died  with 
the  person ;  and  there  was  no  severance  in  such  an  action,  be- 
cause the  amount  of  injury  to  each  of  the  co-tenants  was  not 
ascertained  and  determinate.  The  statute  makes  such  a  cause 
of  action  survive,  and  gives  to  the  personal  representatives  of 
each  owner  the  right  of  action  for  the  conversion  of  his 
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share.     (3  Rev.  Stat.,  5  ed.,  202  ;  Dyckman  a.  Allen,  2  How. 
Pr.,  17.) 

III.  The  present  action  is  DO  bar  to  an  action  by  the  personal 
representatives  of  Ezra  T.  Bucknam,  to  recover  the  value  of 
five-eighths  of  the  vessel. 

I.  T.  Williams,  for  the  respondents. — I.  The  defendants  asked 
for  a  dismissal  of  the  complaint  or  a  nonsuit ;  as  if — even  as- 
suming that  the  death  of  one  of  several  plaintiffs  operated  to 
abate  the  suit — such  abatement  could  be  taken  advantage  of  by 
motion  for  nonsuit  on  the  trial. 

II.  Ought  the  representatives  of  Ezra  T.  Bucknam  to  have 
been  brought  in,  after  his  death,  and  made  co-plaintiffs  in  the 
action  ?     It  is  insisted  that  they  ought  not.     This  is  strictly  an 
action  at  law, — an  action  for  taking  and  converting  the  person- 
al property  of  the  plaintiffs, — in  which  damages,  measured  by 
the  value  of  that  property,  were  sought.     In  such  an  action  it 
is  not  possible  to  unite  parties,  a  part  of  whom  sue  in  their  in- 
dividual capacity  and  the  remainder  in  a  representative  charac- 
ter.    (3  Jtouvier  Inst.,  162  ;  Morehouse  a.  Ballou,  16  Barb., 
289  ;  18  Ib.,  592  ;  2  Duer,  626,  650  ;  I  Mass.,  480,  133  ;  Har- 
den, 480  ;  Minor,  364  ;  1  Bibb'.,  462,  547 ;   3  Ib.,  261 ;  5  Ala- 
bama, 421.) 

III.  In  actions  at  law  for  injury  to  personal  property,  all  the 
parties  injured  must  join  as  plaintiffs,  if  they  be  all  living.     If 
any  be  dead,  the  action  must  be  brought  in  the  name  of  the 
survivor  or  survivors.     If  either  of  the  plaintiffs  die  pending 
the  action,  his  death  should  be  suggested  upon  the  record,  and 
the  suit  will  proceed  in  the  name  of  the  surviving  plaintiffs. 
Bouvier  says  (3  Inst.,  175) :  "  If  one  of  several  plaintiffs  in  an 
action,  in  form  ex  delicto,  dies  pending  the  action,  the  suit  does 
not  abate,  and  the  survivor  may  prosecute  it  to  judgment." 
The  same  is  said  2  Saund.,  72,  i. 

BY  THE  COURT.* — CLERKE,  P.  J. — In  actions  ex  contraclu, 
where  one  or  more  of  several  parties  having  a  joint  legal  in- 
terest dies,  whether  they  are  or  are  not,  in  the  commercial 
sense  of  the  term,  copartners,  the  action  can  only  be  maintained 
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in  the  name  of  the  survivors.  So  also  in  actions  ex  delicto,  for 
injuries  to  personal  property,  joint-tenants  and  tenants  in  com- 
mon must  join;  and  where  one  of  several  parties,  interested  as 
such,  dies,  the  action  must  also  be  in  the  name  of  the  survivor 
or  survivors  alone,  and  the  executor  or  administrator  of  the  de- 
ceased cannot  be  joined,  nor  can  he  sue  separately.  (1  Chitty's 
PI,  77.) 

This  is  the  well-known  and  well-established  rule  of  common- 
law  practice  and  pleading.  The  several  part-owners  of  a  vessel 
are  tenants  in  common ;  like  tenants  in  common  of  other  prop- 
erty, they  must  join,  in  an  action  at  law,  for  the  recovery  of 
damages  caused  by  an  injury  to  it ;  and,  in  case  of  the  death  of 
any  part-owner  after  the  injury  is  sustained,  the  right  of  action 
survives  to  the  surviving  part-owners,  who  must  afterwards  pay 
to  the  personal  representatives  of  the  deceased  the  value  of  his 
share.  (Abbott  on  Shipping,  Am.  ed.,  1846,  146.) 

These  rules  were  founded  in  utility.  They  were  designed  to 
avoid  the  inconvenience  resulting  from  uniting  persons  who  sue 
in  their  own  right,  with  those  who  sue  in  a  representative  capa- 
city. It  would  be  difficult  in  case  of  a  recovery  against  the 
plaintiffs,  to  enter  a  judgment  upon  the  verdict,  the  representa- 
tives not  being  liable  for  costs  in  the  same  manner  in  which  the 
other  plaintiffs  are  liable.  The  executor  of  a  deceased  person 
cannot  be  jointly  sued  with  the  survivor,  because,  if  for  no 
other  reason,  the  executor  is  to  be  charged  de  bonis  testatoris, 
and  the  survivor  de  bonis  jwopriis,  and  the  judgment  could  not 
be  so  rendered.  So,  when  several  persons  are  jointly  interested 
in  the  property  injured,  and  one  of  them  is  dead,  the  action 
must  be  maintained  in  the  name  of  the  survivor;  and  the  exec- 
utor or  administrator  of  the  deceased  cannot  be  joined,  nor  can 
he  sue  separately. 

Have  these  rules  of  the  common  law  been  abrogated  or  al- 
tered by  modern  legislation  in  this  State  ? 

The  counsel  for  the  appellant  claims  that  they  have  been,  be- 
cause the  statute  (3  Rev.  Stat.,  5  ed.,  202),  varying  the  rule  of  the 
common  law,  in  case  of  injury  to  real  or  personal  estate,  makes 
such  a  cause  of  action  survive,  and  gives  to  the  personal  repre- 
sentatives of  the  deceased  owners  the  right  of  action.  But  this 
enactment  was  evidently  made,  not  to  enable  the  representa- 
tives of  deceased  joint-owners  of  property  to  be  united  with  the 
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survivors,  but  to  prevent  the  total  failure  of  a  remedy,  where 
the  sole  owner  of  property  died  before  he  obtained  redress  for 
any  injury  to  it.  This  would  be  repealing  a  law  by  something 
worse  even  than  implication.  There  is  nothing  to  imply,  even 
remotely,  any  such  intent  on  the  part  of  the  Legislature. 

He  refers  us  also  to  §  111  of  the  Code,  which  says  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest. He  may,  for  the  same  purpose,  with  equal  if  not  more 
propriety,  refer  us  to  §  119,  which  says:  "  Of  the  parties  to  the 
action,  those  who  are  united  in  interest  must  be  joined  as  plain- 
tiffs or  defendants."  But  it  is  plain  to  me  that  these  sections 
were  not  intended  to  contravene  the  rules  of  the  common  law 
to  which  I  have  referred.  In  order  to  have  this  effect,  it  would 
require  something  more  positive  and  direct  than  the  language 
conveys.  If  applicable  at  all,  it  is  applicable  to  property  held 
in  copartnership  as  well  as  to  any  other  kind  of  joint-owner- 
ship ;  and,  certainly,  I  have  never  heard  or  read  that  any  one 
has  ever  insisted  that  it  was  necessary  to  join  the  names  of  the 
executors  or  administrators  of  a  deceased  member  of  a  mercan- 
tile firm  with  those  of  the  surviving  members,  in  an  ordinary 
common-law  action,  for  a  debt  due  to  the  firm,  or  for  an  injury 
to  its  property. 

The  judge  was,  therefore,  substantially  right  in  his  ruling  on 
this  subject,  although,  he  seemed  to  confine  the  principle  upon 
which  I  have  commented  to  a  copartnership.  But  this,  doubt- 
less, was  a  mere  verbal  inadvertence. 

With  regard  to  the  offer  on  behalf  of  the  defendants  to  prove 
that  Sumner  Bucknam  and  Ezra  Bucknam  were  indebted  to 
the  defendants  at  the  time  of  issuing  the  attachment,  and  then 
to  claim  that  they  were  therein  described  as  John  Doe  and 
Richard  Roe,  &c., — such  evidence,  if  admissible  at  all,  was  not 
admissible  under  the  pleadings,  and  the  judge  properly  re- 
iected  it. 

Judgment  should  be  affirmed  with  costs. 

LEONARD,  J. — I  concur.  There  was  also  a  question  raised  by 
defendants  by  an  offer  to  prove  an  indebtedness  from  plaintiffs 
to  defendants.  No  such  defence  had  been  pleaded,  and  the 
evidence  was  properly  excluded. 

Judgment  affirmed. 
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FREEMAN  a.  THE  ATLANTIC  MUTUAL  INSURANCE 

COMPANY. 

Supreme  Court,  First  District ;  General  Term,  October,  1861. 
REFERENCE. — ACCOUNT. 

An  action  upon  a  policy  of  insurance,  brought  to  recover  for  the  loss  of  a  single 
shipment  of  goods,  which  is  defended  upon  the  ground  of  fraud,  cannot  be  re- 
ferred without  consent,  although  the  schedule  of  the  shipment  may  contain  a 
large  number  of  distinct  items. 

It  seems,  that  an  issue  of  fraud  ought  to  be  tried  by  a  jury. 

Appeal  from  an  order  of  reference. 

This  was  an  action  on  a  policy  of  marine  insurance.  The 
complaint  stated  the  shipment  and  loss  of  the  goods  insured, 
amounting  in  value  to  $6,500,  in  thirty-seven  different  items, 
all  shipped  within  three  days.  The  answer  denied  the  shipment. 
The  plaintiff  moved,  at  special  term,  for  a  reference,  upon  a  gen- 
eral affidavit  that  a  long  account  was  involved.  The  defendants 
opposed,  upon  an  affidavit  that  the  shipment  was  fraudulent. 
The  order  of  reference  was  granted,  and  the  defendants  appealed. 

D.  D.  Lord,  for  the  appellants. — I.  This  was  not,  and  could 
not  be  referred  as,  a  long  account.  The  delivery  was  all  at  one 
continuous  time  ;  there  were  no  items  of  payment  or  set-off,  and 
it  was  not  an  account  at  all.  (Swift  a.  Wells,  2  How.  Pr.,  79 ; 
Miller  a.  Hooker,  Ib.,  171 ;  McCullough  a.  Brodie,  13  Ib.,  346  ; 
McMaster  a.  Booth,  4  Ib.,  427 ;  Van  Rensselaer  a.  Jewett,  6 
Hill,  373 ;  Thomas  a.  Reab,  6  Wend.,  504.) 

II.  The  defence  being  fraud  in  the  shipment,  the  defendants 
have  a  right  to  trial  by  jury,  and  reference  cannot  be  by  com- 
pulsion. (Levy  a.  Brooklyn  Fire  Insurance  Co.,  25  Wend.,  687  ; 
Silmser  a.  Redfield,  19  Ib.,  21.) 

D.  McMahon,  for  respondents. — I.  The  order  being  one  of 
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reference,  in  a  case  wherein  a  long  account  of  items  was  neces- 
sarily involved,  could  not  be  appealed  from.  (Ubsdell  a.  Root, 
3  Abbotts?  Pr.,  142 ;  Bryan  a.  Brennon,  7  Haw.  Pr.,  359.) 

II.  The  case  was  one  wherein  a  long  account  was  necessarily 
involved.     The  plaintiff  sued  to  recover  the  amount  of  a  policy 
of  insurance  on  a  shipment  of  goods  consisting  of  thirty-seven 
items.    To  this  the  defendants  answered,  denying  that  the  goods, 
or  any  part  of  them,  were  shipped.     The  direct  issue,  therefore, 
was,  whether  these  goods,  or  any  part  of  them,  wen  t^  on  board. 
The  trial  of  each  item  involved  the  long  account.    The  motion 
papers  so  stated ;  and  in  such  a  case,  the  judge  who  granted 
the  order,  had  a  discretion  in  the  premises,  which  cannot  be 
reviewed.     (Dean  a.  Empire  State  Mutual  Insurance  Co.,  9 
How.  PA,  69.) 

III.  The  defendants,  after  the  granting  of  the  order,  did  not 
immediately  appeal,  but  suffered  the  plaintiff  to  get  ready  and 
proceed  to   trial,   admitting  due  service  of   notice   of   trial. 
Under  these  circumstances,  he  is  now  too  late  to  urge  his  appeal. 
(Ubsdell  a.  Root,  3  Abbotts'  Pr.,  142.) 

BY  THE  COURT.* — The  claim  of  the  plaintiff  in  this  case,  upon 
which  the  motion  for  a  reference  was  based,  was  to  recover  for 
a  lot  of  goods  alleged  by  him  to  have  been  put  on  board  of  the 
vessel  which  was  lost.  Although  the  quantity  and  value  of  the 
goods  were  necessarily  involved,  yet  it  can  hardly  be  said  that 
such  a  claim  involved  the  examination  of  an  account.  An  ac- 
count of  one  party  against  another  is  a  series  of  charges  for 
goods  sold,  &c.,  and  is  not  merely  introduced  in  evidence  for 
the  purpose  of  estimating  damages,  but  is  the  foundation  of  the 
action. 

As  the  whole  defence  in  this  case  rests  upon  the  alleged  fraud 
of  the  plaintiff,  in  not  putting  the  goods  on  board,  and  also  that 
the  vessel  was  intentionally  wrecked ;  and  as  both  issues  involve 
directly  a  charge  of  fraud,  we  do  not  think  the  case  should  have 
been  referred ;  such  questions  are  properly  to  be  tried  by  a  jury. 
The  case  in  25  Wend.,  687,  is  directly  in  point. 

Order  reversed,  with  costs. 

*  Present,  CLERKE,  P.  J.,  INGRAHAM  and  LEONARD,  JJ. 
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McMAHON  a.  ALLEN. 

Supreme  Court,  First  District;  Special  Term,  November,  1861. 

APPEAB  FKOM  ORDER  GRANTING  A  NEW  TRIAL. — STAY  OF 
PROCEEDINGS. 

On  appeal  from  a  judgment,  the  general  term  ordered  a  new  trial,  and  an  appeal 
was  taken  from  the  order  to  the  Court  of  Appeals.  The  appellant  gave  security 
on  appeal  in  $250,  as  required  by  section  334  of  the  Code.  Held,  that  this  did 
not  operate  as  a  stay  of  proceedings. 

The  only  way  in  which  a  stay  of  proceedings  can  be  procured  in  the  court  below, 
after  an  order  for  a  new  trial  has  been  made  by  the  general  term,  is  by  a  motion 
directly  for  that  purpose. 

Motion  to  strike  cause  from  circuit  calendar  for  irregularity. 
The  facts  are  sufficiently  stated  in  the  opinion. 

D.  McMahon,  for  the  motion. — I.  The  appellant  (being  the 
plaintiff)  complied  with  the  requirements  of  subdivision  2  of 
section  11  of  the  Code  when  he  took  his  appeal  and  gave  the 
stipulation.  The  undertaking,  under  section  334,  was  all  that 
was  required  to  make  his  appeal  effectual. 

II.  A  careful  comparison  of  sections  334-339  of  the  Code  will 
prove  that  on  an  appeal  from  an  order  preceding  a  new  trial,  all 
the  appellant  is  required  to  give  as  security  is  the  undertaking 
under  section  334.     Section  335  applies  to  appeals  from  judg- 
ments directing  the  payment  of  money.     The  Code  is  silent  on 
the  subject  of  appeals  from  orders. 

III.  The  defendant,  who  succeeded  in  reversing  the  plaintiff's 
judgment,  has  no  fixed  right  to  costs  until  the  new  trial  is  had 
and  judgment  obtained.     Therefore,  no  security  can  be  given 
until  that  event  happens,  for  there  is  no  method  whereby  his 
costs  may  be  fixed. 

Matthews  &  Swan,  opposed. — I.  This  motion  is  premature, 
as  the  act  of  the  defendant  is  not  prejudicial  to  the  plaintiff,  and 
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it  will  be  time  enough  to  move  after  the  defendant  has  taken  a 
default.     (Ford  a.  Turner,  5  Duer,  686.) 

II.  The  Code  does  not  provide  for  a  stay,  but  leaves  it  to  the 
discretion  of  the  court,  upon  a  proper  application  made  for  that 
purpose.     1.  Section  334  provides  an  undertaking  to  pay  only 
costs  of  appeal  (that  is,  from  the  order),  and  is  necessary  to  the 
validity  of  the  appeal.     2.  If  the  Court  of  Appeals  affirm  the 
judgment  of  this  court,  the  defendant  will  have  judgment  for 
all  the  costs  in  the  cause,  but  no  security.     3.  Had  the  defend- 
ant appealed,  he  could  not  have  stayed  proceedings  without  se- 
curity to  pay  all  these  costs.     4.  Sections  335-339  refer  only  to 
judgments.    5.  The  distinction  between  appeals  from  judgments 
and  appeals  from  orders  is  fully  recognized  by  the  Code  in  sec- 
tions 11,  323,  330,  331,  334.     So,  also,  sections  335-340  speak 
only  of  judgments.     6.  Section  342  provides  that,  in  cases  not 
provided  for  in  sections  345  to  349,  the*  giving  the  undertaking 
for  costs  (section  344)  should  stay  all  proceedings  upon  a  judg- 
ment. 

III.  The  case  in  10  How.  Pr.  (Curtis  a.  Leavitt),  referred  to 
by  the  appellant,  has  no  application  to  the  case  of  an  appeal 
from  an  order.     It  was  a  special  case  of  an  appeal  from  a  judg- 
ment, and  not  meant  to  conflict  with  the  opinions  of  the  court 
in  previous  cases  of  appeals  from  orders.     Inasmuch  as  the 
courts  held  it  was  not  within  section  345,  the  provisions  of  sec- 
tion 344  made  the  appeal  a  stay  of  proceedings. 

IY.  In  the  cases  exactly  similar,  this  court  and  others  have 
held  that  the  appeal  from  an  order  was  no  stay.  (CLERKE,  J., 
Forbes  a.  Oakes,  2  Abbotts'  Pr.,  120 ;  MITCHELL,  J.,  Story  a. 
Duffy,  8  Sow.  Pr.,  488 ;  Gen.  T.,  Hicks  a.  Smith,  4  Abbotts' 
Pr.,  285  ;  order  for  new  trial,  Bacon  a.  Reading,  1  Duer,  622.) 
1.  The  same  cases  hold  the  proper  practice  is,  to  make  a  motion 
for  a  stay,  which  can  be  had  upon  proper  terms.  2.  All  the 
defendant  would  ask  is,  security  for  any  judgment  that  may  be 
rendered  against  the  plaintiff  in  the  Court  of  Appeals.  Upon 
this  the  defendant  would  consent  to  a  stay  of  proceedings. 

INGE  AH  AM,  J. — The  general  term  in  this  case  reversed  the 
order  of  the  special  term,  and  ordered  a  new  trial.*  From  this 

»  Reported,  12  Ante,  275. 
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order  the  plaintiff  appealed  to  the  Court  of  Appeals,  and  gave 
an  undertaking  in  $250,  under  section  334  of  the  Code. 

The  defendant,  notwithstanding  such  undertaking  being  filed, 
noticed  the  cause  for  trial  again  under  the  order  of  the  general 
term.  The  plaintiff  now  moves  to  strike  the  cause  from  the 
calendar,  upon  the  ground  that  the  undertaking  filed  by  him 
stayed  all  proceedings  for  a  new  trial  until  the  decision  of  the 
Court  of  Appeals. 

There  is  no  provision  in  the  Code  providing  for  such  a  case 
as  the  present, — prescribing  directly  the  mode  in  which  pro- 
ceedings in  the  court  below  are  to  be  stayed, — nor  does  the  act 
of  1857,  allowing  an  appeal  in  such  a  case,  make  any  such  pro- 
vision. Section  334,  under  which  this  undertaking  is  given, 
however,  was  not  intended  to  give  a  stay  in  any  case  on  filing 
the  undertaking  in  $250.  It  is  not  given  as  a  security  for  any 
just  claim,  but  to  provide  for  the  costs  and  damages  which  may 
be  awarded  against  the  appellant  on  the  appeal,  and  no  appeal 
is  valid  without  it,  whatever  other  security  may  be  given  for 
the  claim.  In  Yalton  a.  National  Loan  Fund  Life  Assurance 
(19  How.  Pr.,  515),  Mr.  Justice  Gould  held  that  proceedings 
on  such  an  appeal  did  not  stay  the  entry  of  judgment  in  the 
court  below,  in  pursuance  of  the  order  appealed  from,  and  the 
Common  Pleas  adopted  a  similar  rule  in  Tiers  a,  Carnahan  (3 
Abbotts'  Pr.,  69). 

And  the  other  sections,  from  334  to  343,  which  apply  to  a 
stay  of  proceedings,  are  confined  to  cases  in  which  a  judgment 
is  recovered,  and  not  to  an  appeal  from  an  order.  I  conclude, 
therefore,  that  the  only  way  in  which,  in  such  a  case  as  this, 
the  proceedings  in  the  court  below  can  be  stayed  after  an  order 
for  a  new  trial  has  been  made  by  the  court,  is  by  a  motion 
directly  for  that  purpose  in  this  court.  On  such  an  application, 
the  court  can  impose  such  terms  as  to  security  as  will  be  suffi- 
cient to  protect  the  respondent  against  loss,  if  in  the  Court  of 
Appeals  there  should  be  a  decision  adverse  to  the  decision  of 
the  general  term.  Such  is  the  practice  on  appeals  from  the 
special  to  the  general  term,  where  no  judgment  is  entered ;  and 
in  the  absence  of  any  provision  in  the  Code,  the  same  practice 
should,  from  analogy,  be  followed. 

The  motion  to  strike  the  cause  from  the  circuit  calendar  must 
be  denied.  Defendant's  costs,  $10 — to  abide  event. 
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DAVISON'S  CASE. 

Supreme  Court,  First  District;  At  Chambers,  November, 

POWERS  OF  OFFICER  ON  HABEAS  CORPUS. — COMMITMENT  BY  COURT 
OF  GENERAL  JURISDICTION. — CONTEMPT. 

If  it  appears,  on  the  return  to  a  writ  of  habeas  corpus,  that  the  prisoner  is  detained 
in  custody  for  a  contempt  specially  and  plainly  charged  in  the  commitment  hy 
some  court  having  authority  to  commit  for  the  contempt  charged,  it  is  the  duty 
of  the  officer  conducting  the  proceeding  forthwith  to  remand  the  prisoner  into 
custody. 

In  a  commitment  for  contempt  by  a  court  of  general  jurisdiction,  all  the  prelim- 
inaries to  warrant  the  imprisonment  need  not  be  set  out. 

The  proper  remedy,  in  case  of  irregularities  in  the  proceedings  by  which  a  party 
has  been  adjudged  guilty  of  contempt  by  a  court  of  general  jurisdiction,  is  by 
motion  in  the  court  in  which  the  judgment  was  rendered. 

Application  on  habeas  corpus  for  discharge  from  imprison- 
ment. 

Judgment  was  rendered  in  this  action,  on  a  report  of  referee, 
that  the  defendants  specifically  perform  their  contract  with  the 
plaintiffs,  and  convey  to  them  a  house  and  lot  in  Twenty-sixth- 
street,  New  York  (now  estimated  to  be  worth  $12,000),  and  for 
which  the  plaintiffs  had  principally  paid. 

This  judgment  was  rendered  by  the  court  on  the  Yth  day  of 
May,  1856,  and  was  not  appealed  from.  A  certified  copy  of 
this  judgment  was  personally  served  on  the  defendants,  with  a 
summons  to  attend  before  the  referee,  Mr.  Cambreleng,  to  carry 
into  effect  the  decree  by  executing  the  conveyance.  On  the- 
27th  of  June,  1856,  the  parties  attended  before  the  referee,  Mr. 
Cambreleng.  The  plaintiffs,  with  their  counsel,  offered  to  per- 
form their  part  of  the  decree,  and  requested  the  defendants,  who 
were  then  and  there  not  present,  but  were  represented  by  coun- 
sel, to  perform  their  part  of  the  decree. 

In  excuse  of  performance,  the  defendants  set  up,  by  their  affi- 
davits, matters  alleging  their  inability  to  comply.  The  referee 
overruled  their  excuses,  and  they  then  refused  to  comply.  The 
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referee,  on  the  30th  of  June,  1856,  made  a  special  report  to  the 
court  of  what  transpired  before  him  on  the  27th  of  June,  1856, 
annexing  the  defendants'  affidavits. 

On  that  report,  and  on  the  judgment-roll,  Mr.  Justice  Davies 
granted  an  order  for  the  defendants  to  show  cause  why  they 
should  not  be  punished  as  for  a  contempt.  As  the  defendants 
were  absent  from  the  State,  so  that  service  of  papers  could  not 
be  made,  the  judge  ordered  the  motion-papers  to  be  served  on 
their  attorneys.  After  the  papers  were  so  served,  an  adjourn- 
ment was  procured  by  defendants'  attorney,  to  enable  him  to 
communicate  with  his  client,  which  he  did,  and  he  was  in- 
structed by  Erastus  Davison  to  defend  the  motion.  That  mo- 
tion was  heard  and  fully  discussed  before  Mr.  Justice  Davies, 
who  overruled  the  objection  that  the  papers  were  not  personally 
served,  and  who,  on  the  30th  day  of  December,  1857,  made  an 
order  of  commitment  of  the  defendants  until  they  should  com- 
ply with  the  decree  and  convey  the  premises  in  controversy. 

On  this  motion,  before  Mr.  Justice  Davies,  the  same  excuses 
were  set  up  as  before  the  referee,  but  Mr.  Justice  Davies  over- 
ruled them,  and  adjudged  the  defendants  to  be  guilty  of  a  con- 
tempt. 

No  appeal  was  taken  from  this  order. 

The  defendants  were  absent  for  nearly  three  years,  until,  in 
November,  1860,  Erastus  Davison  was  arrested  and  committed 
to  Eldridge-street  prison,  where  he  lay  at  the  time  of  the  present 
application. 

A  writ  of  habeas  corpus  was  sued  out  to  bring  him  before  Mr. 
Justice  Ingraham,  at  chambers.  The  sheriff  returned,  he  held 
him  under  the  warrant  of  commitment.  The  creditors,  at  whose 
suit  he  was  imprisoned,  made  a  special  return  of  facts.  To 
these  returns  traverse  was  put  in,  but  the  following  facts  were 
admitted  in  the  return,  by  not  being  denied  in  the  traverse. 

1.  The  rendition  of  the  judgment  on  the  7th  of  May,  1856, 
adjudging  that  the  defendants  perform  specifically. 

2.  That  the  summons  to  attend  before  the  referee,  to  carry 
into  effect  the  decree,  and  the  decree,  were  personally  served 
on  the  defendants. 

3.  The  making  the  order  by  Mr.  Justice  Davies,  directing  the 
service  of  the  order  to  show  cause  to  be  made  on  the  defend- 
ants' attorneys,  in  lieu  of  the  defendants,  who  could  not  be  found. 
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4.  The  making  the  order  by  Mr.  Justice  Davies,  directing  the 
defendant  to  be  punished  for  a  contempt,  and  that  on  the  hear- 
ing of  that  motion,  objection  was  taken  that  the  defendants  had 
not  been  personally  served,  which  was  overruled. 

5.  That  subsequently  a  motion  was  made  before  Mr.  Justice 
Barnard  to  be  discharged  from  the  arrest,  on  the  ground  of  in- 
ability to  comply  with  the  order,  and  his  denial  of  the  same. 
No  appeal  was  taken  from  his  order. 

6.  That  a  motion  was  also  made  before  Mr.  Justice  Suther- 
land, on  the  grounds  claimed  on  this  habeas  corpus,  that  the 
commitment  was  irregular,  and  that  Mr.  Justice  Sutherland 
denied  that  motion.* 

The  defendant  claimed,  however,  in  his  traverse,  that  Judge 
Sutherland  did  not  adjudicate  on  this  question.  After  taking 
some  proofs  under  the  traverse,  the  counsel  for  the  sheriff 
claimed  that  the  court  could  not  go  behind  the  commitment. 

A.  J.  Vanderpoel,  for  the  sheriff. — I.  The  commitment  for 
contempt  was  issued  by  a  court  of  general  jurisdiction  having 
authority  to  commit  for  contempt,  and  the  contempt  is  specially 
and  plainly  charged.  1.  The  provisions  of  the  statute  in  sub- 
stance are  at  3  Rev.  Stat.,  887,  5  ed ;  2  Ib.,  567,  1  ed.  2.  The 
commitment  under  which  the  relator  is  held  is  very  full  and 
special,  and  plain  in  charging  the  contempt.  There  is  no  neces- 
sity of  alleging  that  the  prisoner  was  before  the  court.  No 
facts  need  be  set  forth,  except  the  adjudication  that  the  party 
was  in  contempt.  If  the  presence  of  the  prisoner  was  necessary, 
it  will  be  intended  that  he  was  present,  rather  than  that  he  was, 
when  absent,  adjudged  guilty  of  wilfully  disobeying  the  order 
of  the  court.  3.  As*to  courts  of  general  jurisdiction,  the  maxim 
is  "  omnia  presummitur  esse  rite  acta"  for  the  very  good  reason 
given  by  POWYS,  J.,  in  Requia  a.  Paty  (2  Ld.  Raym.,  1108), 
"  because  it  is  intended  that  we  understand  what  we  do." 
4.  The  commitment  is  much  more  special  than  that  under 
which  Israel  Kahn  was  remanded  by  Justice  Bosworth  (11 
Abbotts'  Pr.,  147).  When  the  case  of  Burdel  a.  Colman  was 
before  the  House  of  Lords  (5  Dow.,  199),  the  Lords,  through 

*  The  case  of  Pitt  a.  Davison  (12  Ante,  386)  contains  a  report  of  that  application 
of  the  prisoner  to  be  discharged. 
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Lord  Eldon,  put  this  question  to  the  Judges  : — "  Whether,  if 
the  Court  of  Common  Pleas,  having  adjudged  an  act  to  be  a 
contempt  of  court,  had  committed  for  the  contempt  under  a 
warrant  stating  such  adjudication  generally,  without  the  partic- 
ular circumstances,  and  the  matter  were  brought  before  the 
King's  Bench,  by  return  to  a  writ  of  habeas  corpus,  the  return 
setting  forth  the  warrant  stating  such  adjudication  of  contempt 
generally — whether,  in  that  case,  the  Court  of  King's  Bench 
would  discharge  the  prisoner,  because  the  particular  facts  and 
circumstances  out  of  which  the  contempt  arose  were  not  set 
forth  in  the  warrant."  The  Judges  delivered  their  unanimous 
opinion  that  in  such  a  case  the  Court  of  King's  Bench  would  not 
liberate.  The  House  thereupon  adopted  the  opinion  and  affirmed 
the  judgment  below.  In  accordance  with  this  rule  is  Case  of 
Sheriff  of  Middlesex  (11  A.  &  K,  273 ;  39  E.  C.  L.  B^ ;  People 
a.  Kevins  (1  Hill,  154) ;  Yates'  Case  (4  Johns.,  315  ;  S.  C.  9  11., 
394) ;  Bass  Crosby's  Case  (3  Wils.,  183) ;  Ex-parte  Kearney  (7 
Wheat.,  38,  43) ;  2  Barb.  Ch.,  696. 

II.  The  statute  has  prescribed  the  duty  of  the  court  in  the 
most  imperative  terms,  adding  a  prohibition  against  the  re-ex- 
amination on  habeas  corpus  of  the  adjudication  for  the  contempt. 
No  matter  what  other  facts  may  be  returned,  the  statute  does 
not  make  any  exception  when  enjoining  this  duty  and  adding 
its  prohibition.     Relief  must  be  obtained  against  an  irregular 
conviction  in  some  other  manner.     It  was  intended  to  give  to 
the  Commitment  a  conclusive  effect.     In  Ex-parte  Kearney  (7 
Wheat.,  38,  43),  Justice  Story  says — "  If  this  were  an  applica- 
tion for  a  habeas  corpus  after  judgment,  on  an  indictment  for  an 
offence  within  the  jurisdiction  of  the  Circuit  Court,  it  could 
hardly  be  maintained  that  this  court  could  revise  such  a  judg- 
ment or  the  proceedings  which  led  to  it,  or  set  it  aside  and  dis- 
charge  the  prisoner.     There   is,  in   principle,  no   distinction 
between  that  case  and  the  present — for  when  a  court  commits 
a  party  for  a  contempt,  their  adjudication  is  a  conviction,  and 
their   commitment,  in  consequence,  is   execution."    Ex-parte 
Beatty  (12  Wend.,  229)  arose  under  the  new  and  express  au- 
thority given  by  the  46th  section  of  the  Non-imprisonment  Act 
(Laws  of  18^1,  396). 

III.  It  is  unnecessary  to  bring  the  party  into  court  by  an 
attachment,  when  the  prosecutor  elects  to  proceed  under  the 
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practice  of  procuring  an  order  to  show  cause.  (Albany  City 
Bank  a.  Scherraerhorn,  9  Paige,  372 ;  People  a.  Nevins,  1  ///'//, 
154:.)  Where  the  party  elects  to  proceed  by  an  order  to  show 
f;ui<e,  it  is  for  the  court  granting  the  order  to  adjudge  whether 
the  service  was  or  was  not  proper.  A  justice  acting  as  Supreme 
Court  commissioner  cannot  review  that  decision  on  habeas  c-»r- 
pus.  The  commissioner  not  having  power  to  review,  in  this 
collateral  way,  the  adjudication  as  to  the  sufficiency  of  the 
service  of  the  order  to  show  cause,  is  bound  to  intend  that  the 
court  of  general  jurisdiction  had  every  fact  proven  essential  to 
a  regular  conviction.  While  correct  and  accurate  practice  dic- 
tates full  recitals  in  an  order  of  any  kind,  showing  what  papers 
were  before  the  court,  no  statute  or  common-law  rule  renders 
this,  or  any  recital,  imperative,  or  renders  void  the  order.  On 
the  other  hand,  if  the  order  recited  that  certain  papers  and 
proofs  were  before  the  court  on  the  motion,  the  party,  if  the 
case  came  up  on  appeal,  or  even  in  any  collateral  way,  would 
be  allowed  to  show  that  many  other  papers  and  proofs  were 
before  the  court,  and  he  could  have  the  same  benefit  from  them 
as  if  they  were  recited  in  the  order.  (See  Ex-parte  Beatty,  12 
Wend.,  229,  232,  233.) 

IV.  The  only  other  suggestion  made  by  the  counsel  for  the 
relator,  which  was  pressed  by  him  as  entitled  to  any  weight, 
arises  from  the  fact  that,  following  the  order  of  the  court,  the 
attorney  has  made  out  a  joint  commitment,  and  strictly  adhered 
to  the  adjudication  of  the  court  in  the  mandatory  part  of  the 
mittimus,  and  the  relator  claims  that  each  of  the  defendants  is 
to  stand  committed  until  the  two  perform  a  certain  act.  1 .  This 
objection,  if  well  founded,  cannot  be  taken  advantage  of  here. 
It  could  only  be  raised  on  appeal,  when  the  facts  on  which  the 
court  made  the  order  might  be  re-examined.  The  court  may 
have  determined  that  these  defendants  had  conspired  together, 
so  to  complicate  the  subject-matter  each  was  required  to  per- 
form, as  to  render  him  responsible  for  the  acts,  and  doings,  and 
consequences  thereof  of  his  co-defendant.  This  may  have  been 
erroneous  on  the  part  of  the  court,  but  that  decision  cannot  be 
reviewed  here.  The  habeas  corpus  is  not  an  appellate  proceed-  v 
ing.  2.  This  construction  of  the  order  is  hypercritical.  It  is 
sacrificing  the  substance  and  clear  meaning  to^the  letter.  Qui 
hceret  in  litera,  hceret  in  cortice,  is  as  applicable  to  the  construe- 
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tion  of  an  order  or  judgment  of  a  court  as  to  an  act  of  the  Legis- 
lature. It  is  not  at  all  likely,  with  our  present  views  of  the  law, 
that  any  court  would  tolerate  such  a  practical  construction  of 
the  order;  but  decisions,  seemingly  more  strange  than  this, 
have  been  made  by  courts,  on  mature  deliberation,  which  have 
stood  the  test  of  criticism  and  attack.  No  express  provision  of 
law  is  hereby  violated,  even  upon  a  strict  construction  of  the 
order.  3.  We  refer  again  to  that  class  of  cases  which,  in  the 
language  of  CRESSWELL,  J.,  hold,  "The  court  had  undoubted 
authority  to  issue  the  writ;  and  it  is  equally  beyond  a  doubt 
that  we  have  no  authority  to  inquire  whether  it  was  issued  reg- 
ularly or  not."  (In  re  Andrews,  4  M.  G.  &  8.,  226  ;  56  E.  O. 
Law  J?.) 

James  R.  Whiting,  for  the  prisoner. — I.  If  the  misconduct 
alleged  in  the  mittimus  is  a  contempt  of  the  court,  then  it  was 
a  contempt  of  the  general,  not  of  the  special  term.  The  special 
term  of  the  court  has  no  power  to  punish  a  contempt,  not  com- 
mitted against  it,  but  against  a  superior  authority.  (Jud.  act, 
3  Eev.  Stat.,  5  ed.,  278 ;  M.  P.,  196,  §  196.) 

II.  The  mittimus  is  bad  because  the  special  term  did  not  ac- 
quire jurisdiction  of  the  person  of  the  prisoner,  before  his  com- 
mitment.   The  party  sought  to  be  punished  must  be  either  vol- 
untarily, or  by  compulsion,  personally  brought  before  the  court. 
This  is  essential  to  jurisdiction.    (People  a.  Kevins,  1  Hill,  154; 
5  /&.,  285  ;  5  Johns.,  115.)    This  must  be  by  attachment.    (II). ; 
±  Black.  Com.,  287;    19  Barb.,  475;    9  Paige,  372;   Z  Hill, 
663,   note.)      An   attachment   may  issue  in  the  first  instance 
with  or  without  notice ;  but  no  commitment  can  take  place  un- 
til the  party  charged  is  afforded  an  opportunity  of  being  heard 
in  his  defence.     (3  Rev.  Stat.,  5  ed.,  850 ;  M.  P.,  535,  §§  5,  12, 
17,  18 ;    see  re  Ryan,  2  Code  R.,  69  ;  Ex-parte  Whitechurch, 
1  Aik.,  57.)    In  People  a.  King  (9  How.  Pr.,  97),  an  attachment 
for  non-payment  of  money,  and  commitment,  may  issue  in  the 
first  instance — not  so  in  other  cases. 

III.  A  mittimus  cannot  go  in  the  first  instance,  except  in 
cases  where  the  disobedience  is  the  non-payment  of  money  or- 
dered by  the  court  to  be  paid ;  and  in  such  cases  it  is  in  the 
nature  of  an  execution.     (People  a.  King,  9  How.  Pr.,  97.) 

IV.  The  mittimus  is  irregular  and  insufficient.     1.  Because 
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it  does  not  show  on  its  face  that  the  court  had  jurisdiction  of 
the  person  of  the  defendant.  2.  Because  it  does  not  show  that 
it  was  in  the  power  of  the  prisoner  to  do  the  thing  required. 
3.  Because  it  simply  states  that  the  prisoner  wilfully  refused, 
without  stating  that  he  could  do  the  act.  4.  It  does  not  show 
that  the  defendant  had  any  knowledge  of  the  proceedings  to 
punish  him.  5.  On  the  contrary,  it  shows  he  was  ignorant  of 
all  the  proceedings.  6.  It  orders  him  to  be  kept  until  he  shall 
pay  a  certain  mortgage  to  a  third  person  not  a  party  to  the  record 
of  judgment,  and  so  is  bad.  7.  It  directs  him  to  be  kept  in 
close  custody  until  another  person  shall  make  the  conveyance. 
8.  If  Joseph  Davison  shall  not  convey,  then  Erastus  is  to  be 
kept  in  custody  until  he,  Joseph,  does.  9.  It  directs  them  to 
"convey,"  instead  of  executing  a  conveyance.  10.  The  decree 
and  mittimus  both  declare  that  the  prisoner  had  no  title  as 
against  the  plaintiffs,  the  Pitts — that  the  deed  from  Joseph  to 
Erastns  was  void. 

V.  For  irregularities  in  a  commitment,  the  prisoner  is  enti- 
tled to  be  discharged  on  habeas  corpus.     1.  For  irregularities 
on  a  commitment  from  the  Court  of  Chancery,  prisoner  dis- 
charged.   (Ex-parte  Beatty,  12  Wend.,  229.)    2.  Relief  afforded 
by  habeas  corpus  against  excessive  bail.     (Jones  a.  Kelly,  17 
Mass.,  116.)     3.  On  insufficient  affidavit  to  hold  to  bail  on  a 
capias  ad  respondendum.    (Nelson  &  Gray  a.  Cutter  &  Tyrell,  3 
McLean,  326.)     4.  It  may  be  done  either  way,  on  habeas  cor- 
pus or  on  motion.     (United  States  a.  Jenkins,  18  Johns.,  305.) 
5.  The  process,  if  valid  on  its  face,  may  protect  the  officer,  al- 
though it  may  be  shown  to  be  void  for  want  of  jurisdiction. 
(Savacool  a.  Boughton,  5  Wend.,  170  ;  Jones  a.  Hughes,  5  S.  & 
R.,  299  ;  Paul  a.  Van  Kirk,  6  Binney,  123  ;   Taylor  a.  Alex- 
ander, 6  Ohio,  147.) 

VI.  The  case  is  not  res  adjudicata.    No  court  or  judge  has 
passed   upon  the  questions   involved  on  this   habeas  corpus. 
1.  Nothing  was  done  before  Judge  McCunn — the  prisoner  was 
not  brought  before  that  judge — the  case  had  no  status  before 
him.     (Cone  a.  Chandler,  11  Mass.,  83.)     2.  The  return  shows 
that  nothing  came  before  Judge  Barnard  except  the  inability  of 
the  prisoner  to  comply  with  the  judgment.     3.  So  before  Judge 
Ingraham.     The  questions  now  raised  were  not  passed  upon  by 
him.    4.  Justice  Sutherland  did  not  pass  upon  the  questions 
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now  agitated ;  besides,  he  gave  leave  to  renew  the  motion. 
Where  several  questions  arise  in  a  cause,  and  the  opinions 
agree  in  regard  to  all  of  them,  and  the  other  members  give  a 
silent  vote,  then  all  the  questions  are  deemed  decided.  Where 
the  court  consists  of  several  judges,  two  or  more  of  whom  deliver 
opinions,  and  all  arrive  at  the  same  result,  but  for  different 
reasons,  this  is  not  conclusive.  (James  a.  Patten,  2  Seld.,  9.) 

Nelson  Chase  arid  D.  McMahon,  for  the  creditor,  at  whose 
suit  defendant  was  imprisoned. — I.  It  is  not  proper  to  attempt 
to  review  the  order  of  Mr.  Justice  Davies,  granted  on  the  30th 
December,  1857,  in  this  collateral  way  by  a  writ  of  habeas  cor- 
pus. (2  Rev.  Stat.,  old  p.  568,  §  42  ;  3  ed.,  p.  664,  §  57.)  1.  The 
order  of  Justice  Davies  was  within  the  province  of  a  court  of 
equity  to  make,  in  order  to  carry  its  decrees  into  force.  The 
only  way  to  review  that  exercise  of  power  was  by  an  appeal 
therefrom.  A  court  of  equity  have  power  to  enforce  decrees. 
(Ludlow  a.  Lansing,  Hopk.,  231 ;  2  Rev.  Stat.,  4  ed.,  355,  §  56  ; 
n.,  4  ed.,  768,  §  1,  subd.  8 ;  Code  R.,  §  285.)  2.  It  was  not 
necessary  that  the  defendant  should  have  been  personally 
served  with  notice  of  the  proceedings  to  punish  him,  as  for 
a  contempt. 

The  Statute  of  Contempts  contemplates  two  modes  of  adjudg- 
ing a  party  guilty  of  contempt.  1.  By  preliminary  arrest  and 
putting  interrogatories  to  him.  2.  By  order  or  motion  to  show 
cause.  The  latter  course  was  here  adopted.  The  defendants 
absenting  themselves  from  the  State,  the  court  prescribed  the 
mode  of  service,  viz.,  by  service  on  the  attorney.  This  the 
court  could  do.  (See  concluding  part  of  Justice  Sutherland's 
opinion :  also,  Watson  a.  Fitzsimmons,  5  Duer,  629  ;  Case  of 
Yates,  4  Johns.,  317 ;  Yates  a.  Lansing,  9  Ib.,  395.)  This  ob- 
jection, as  appears  by  the  return,  was  taken  on  the  30th  Decem- 
ber, 1857,  by  the  defendants'  counsel,  and  was  overruled  by 
Justice  Davies.  It  is  therefore  res  adjudicata  in  this  case,  and 
cannot  be  disturbed,  even  if  the  learned  judge  erred.  (Higbie 
a.  Edgarton,  3  Paige,  253.)  In  the  latter  case,  it  was  held  that 
the  way  to  review  it  was  by  appeal.  It  must  be  recollected, 
also,  that  the  j udgment-roll,  also  summons  to  attend  before  the 
referee,  were  personally  served  on  the  defendants. 

II.   The  commitment  was  in  all  respects  regular.     1.   The 
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judgment  was  in  equity  for  a  specific  performance.  It  was  not 
appealed  from,  and  required  the  defendants  to  convey  by  a 
good  and  satisfactory  title.  2.  The  defendants  did  not  comply 
with  the  judgment  so  entered,  though  a  certified  copy  was  per- 
sonally served  on  them,  with  a  summons  to  attend  before  a 
referee  to  carry  decree  into  effect ;  and  the  court,  on  an  order 
to  show  cause,  after  hearing  counsel  in  opposition,  who  urged 
a  defective  service,  made  the  order  adjudging  them  in  con- 
tempt, committed  them.  It  is  too  late  now  to  disturb  that 
order,  not  having  been  appealed  from.  3.  The  statute  does  not 
require  imperatively  that  written  interrogatories  must  be  put ; 
an  order  to  show  cause  is  enough.  (Watson  a.  Fitzsimmons,  5 
Duer,  629  ;  Yates'  Case,  9  Johns.,  395, 396.)  Court  of  Chancery 
might  always  commit  on  affidavits  without  first  putting  inter- 
rogatories. (Yates'  Case,  Jb.)  4r.  Judge  Davies'  order  of  De- 
cember, 1857,  made  on  opposition  by  Davison's  counsel,  was  a 
direct  adjudication  on  the  subject  of  the  defendant's  contempt. 
If  the  learned  judge  did  not  pursue  the  course  by  preliminary 
attachment  to  bring  up  the  party  and  administer  interrogatories 
in  the  first  instance,  instead  of  by  order  to  show  cause,  his  order 
directing  the  proceedings  to  be  taken  in  another  way  could 
have  been  appealed  from  and  reversed.  It  cannot  be  collater- 
ally impeached,  on  the  ground  of  his  irregularity.  (Higbie  a. 
Edgarton,  3  Paige,  253.) 

III.  The  denial  of  the  motion  by  Justice  Barnard,  in  Janu- 
ary, 1861,  which  was  made  to  relieve  the  defendant,  was  con- 
clusive also,  it  not  having  been  appealed  from.  1.  The  motion 
to  be  relieved  from  arrest,  on  the  ground  of  inability,  implied 
necessarily  that  the  imprisonment  was  regular,  and  that  there 
were  no  grounds  of  irregularity  about  it.  2.  The  denial  of  such 
motion,  not  appealed  from,  is  conclusive.  A  party  is  bound  in 
the  first  instance  to  set  up  his  objections  of  irregularities,  before 
he  moves  on  the  merits,  or  to  obtain  leave  to  renew  on  irregu- 
larities. (Willett  a.  Fay er weather,  1  Barb.,  72 ;  Bellinger  a. 
Martindale,  8  How.  Pr.,  113.) 

IY.  The  denial  of  the  motion  by  Mr.  Justice  Sutherland, 
which  was  made  by  the  defendant  to  be  relieved  from  this  ar- 
rest on  the  ground  of  irregularity,  is  also  conclusive,  and  on 
these  points  he  finds  in  favor  of  the  plaintiffs.  This  is  res  adju- 
dicata  in  the  case.  And  even  though  other  irregularities  may 
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be  found  in  the  process,  yet  the  defendants  are  precluded  now 
from  asserting  them,  by  reason  of  the  motion  before  Justice 
Sutherland,  and  his  denial  of  them. 

Moreover,  where  the  process  is  defective,  it  must  lie  in  a 
matter  of  substance  making  it  utterly  void  (i.  e.,  not  amenda- 
ble), before  the  court  can  review  it  on  habeas  corpus.  (2  Rev. 
Stat.,  3  ed.,  664,  §  56,  subd.  3 ;  old  p.  568.) 

Y.  After  these  various  motions  and  rulings,  the  defendants 
cannot  avail  themselves  of  their  difficulties  by  habeas  corpus. 
There  must  be  some  fixed,  stable  ground,  and  end  of  litigation. 
The  original  decree  cannot  be  here  attacked.  (2  Rev.  Stat-, 
3  ed.,  663,  §  55 ;  old  p.  567,  old  §  40.) 

INGRAHAM,  J. — The  prisoner  applies,  on  habeas  corpus,  to  be 
discharged  from  imprisonment. 

It  appears  that  he  was  committed  by  the  justice  presiding  at 
special  term  for  a  contempt,  in  not  complying  with  a  judgment 
of  this  court. 

The  commitment  is  proven  in  the  case,  and  was  made  by  the 
Supreme  Court  at  special  term.  It  states  the  contempt,  and  the 
cause  for  which  the  prisoner  was  adjudged  to  be  in  contempt 
specially,  and  there  is  no  doubt  that  the  cause  of  commitment 
was  one  within  the  powers  and  authority  of  the  court.  And 
the  objection  is  taken  that  it  is  the  duty  of  the  officer,  on  habeas 
corpus,  to  remand  the  prisoner  without  any  examination  of  the 
merits. 

The  statute  directs  that  the  officer  shall  forthwith  remand  the 
prisoner,  if  it  appear  that  he  is  detained  in  custody  for  any  con- 
tempt, specially  and  plainly  charged  in  the  commitment,  by 
some  court  having  authority  to  commit  for  the  contempt 
charged,  and  it  prohibits  an  examination  into  the  justice  or 
propriety  of  any  commitment  for  a  contempt  charged  in  such 
commitment. 

It  appears  to  me  that  these  provisions  are  conclusive  upon 
any  officer  acting  under  the  provisions  of  this  statute. 

All  the  requisites  stated  in  the  statute  to  prevent  the  action 
of  the  officer  are  to  be  found  in  this  commitment,  both  as  to  the 
plain  statement  of  the  cause  of  contempt  charged,  and  as  to  the 
power  of  the  court  to  punish  for  such  a  contempt. 

The  evident  intent  of  the  statute  was,  whenever  these  facts 
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appeared,  to  prevent  any  officer  out  of  court  from  reviewing  the 
acts  and  judgment  of  the  court  in  cases  of  contempts,  and  to 
leave  to  the  court  where  the  contempt  had  been  committed  the 
entire  control  of  the  case. 

The  cases  referred  to  appear  to  settle  this  question.  In 
People  a.  Nevins  (1  Hill,  154),  the  judge  says :  "Where  a  cause 
is  assigned  in  substance  (in  the  commitment),  even  if  it  be  with- 
out technical  words,  I  do  deny  that  the  commissioner  has  any 
power  to  interfere." 

He  saw  that  the  prisoner  had  been  committed  by  the  court 
for  not  paying  money,  and  he  was  bound  to  know  he  had  no 
jurisdiction. 

The  same  case  also  holds  that  in  commitments  by  a  court  of 
general  jurisdiction,  all  the  preliminaries  to  warrant  the  impris- 
onment need  not  be  set  out  in  the  commitment.  So  also  in 
Kahn's  Case  (11  Abbotts'  Pr.,  147 ;  S.  C.,  19  How.  Pr.,  475),' 
Chief-justice  Bosworth  held  that,  if  the  commitment  plainly 
charged  a  contempt  for  misconduct,  such  as  the  court  had  power 
to  punish,  it  was  the  imperative  duty,  as  required  by  statute, 
to  remand  the  prisoner,  notwithstanding  there  were  informali- 
ties in  the  commitment.  In  People  a.  Hicks  (15  Barb.,  153), 
the  general  term  of  this  district  held  that  a  commitment 
for  contempt  could  not  be  discharged,  if  it  appeared  that  the 
court  or  officer  committing  had  power  to  require  the  act  to  be 
done,  and  had  authority  to  enforce  his  decision  by  imprisonment. 
So  in  People  a.  Cassels  (5  Hill,  164),  Justice  Bronson  says, 
where  the  contempt  is  specially  charged,  it  was  the  duty  of  the 
judge  to  remand  the  prisoner.  In  People  on  rel.  Mitchell 
a.  The  Sheriff  (7  Abbotts'  Pr.,  96),  I  had  occasion  to  examine 
this  question  at  length,  and  came  to  the  conclusion  as  above 
expressed. 

This  view  of  the  case  renders  it  unnecessary  to  hear  or  ex- 
amine the  case  upon  the  merits.  That  there  may  have  been 
irregularities  in  the  proceedings  is  possible,  but  the  remedy  is 
by  motion,  and  not  by  an  appeal  to  the  writ  of  habeas  corpus. 
If  there  are  any  such  errors,  the  court  has  full  power  to  relieve 
on  such  application,  and  the  relief  can  be  quite  as  speedy  and 
effectual,  unless  the  party,  by  his  own  laches,  has  lost  his  right 
to  relief. 

The  prisoner  must  be  remanded,  and  the  writ  discharged. 
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WASHBURN  a.  FRANKLIN.       . 

Supreme  Court,  First  District ;  General  Term,  October,  1861. 
EFFECT  OF  REPEAL  OF  STATUTE. — STOCKJOBBING. 

The  repeal  of  a  statute  which  made  a  contract  illegal,  on  grounds  of  public  policy, 

leaves  contracts  entered  into  in  violation  of  it,  valid . 
Contracts  made  in  violation  of  the  provisions  of  1  Rev.  Stat.,  710,— forbidding 

stockjobbing, — have  become  valid  by  the  repeal  of  those  provisions  by  the  act  of 

1858.    (Laws  of  1858,  251,  ch.  134.) 

Appeal  from  a  judgment. 

The  action  was  brought  to  recover  damages  for  not  fulfilling 
a  contract  for  the  purchase  from  plaintiff  of  certain  stock.  The 
time  of  the  making  of  the  alleged  agreement  was  prior  to  the 
act  of  1858  (Laws  of  1858,  251,  ch.  134),  repealing  the  statute 
prohibiting  stockjobbing  (1  Rev.  Stat.,  710). 

The  plaintiff  was  not  the  owner  of  the  stock  at  the  time  of 
making  the  agreement,  nor  was  he  in  possession  of  it.  See  a 
decision  on  a  demurrer  to  the  complaint,  reported,  7  Ante,  8. 

At  the  trial,  the  court  gave  judgment  for  the  defendant.  See 
our  report,  11  Ante,  93. 

BY  THE  COURT.* — INGRAHAM,  J. — In  Key  a.  Goodwin  (4 
Moore  &  Payne,  341),  it  is  said,  "  I  take  the  effect  of  a  repeal- 
ing statute  to  be  to  obliterate  it  as  completely  as  if  it  had  never 
passed,  and  that  it  must  be  considered  as  a  law  that  never 
existed,  except  for  the  purpose  of  those  actions  or  suits  which 
were  commenced  and  concluded  while  it  was  an  existing  law." 
(See  Butler  a.  Palmer,  1  Hill,  324.) 

A  repealing  clause  is  such  an  express  enactment  as  necessari- 
ly devests  all  inchoate  rights  which  have  arisen  under  the  stat- 
ute which  it  destroys. 

The  principle  that  a  repeal  of  an  act,  which  made  a  contract 
illegal  on  grounds  of  public  policy,  repealed  also  the  conse- 

*  Present,  CLERKE,  P.  J.(  INGUAHAM  and  LEONARD,  JJ. 
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quences  of  the  act,  even  as  to  contracts  entered  into  while  it 
was  in  force,  was  distinctly  held  in  the  Central  Bank  a.  Empire 
Stone  Dressing  Co.  (26  Barb.,  23). 

In  Curtis  a.  Leavitt  (15  N.  Y.,  9-85),  Mr.  Justice  Coinstock 
says  of  the  statute  of  the  State,  which  prohibits  a  corporation 
from  setting  up  the  defence  of  usury,  "The  act  must  be  con- 
strued as  a  repeal  of  the  Statute  of  Usury,  as  to  all  contracts  of 
corporations  stipulating  to  pay  interest,  thus  leaving  the  con- 
tract in  full  force,  according  to  its  terms ;  and  such  an  act  is 
liable  to  no  constitutional  objection."  In  that  case,  it  was  held 
that  the  defence  of  usury  could  be  taken  away  after  the  defence 
was  pleaded.  Mr.  Justice  Selden  says :  "  Usury  being  a  mere 
statutory  defence,  not  founded  on  any  common-law  right,  either 
legal  or  equitable,  it  was  clearly  within  the  power  of  the  Legis- 
lature to  take  it  away,  (/i.,  25-i.)  And  Justice  Brown  also  says : 
"  The  borrower  can  have  no  vested  interest  in  the  forfeiture 
which  follows  proof  of  usury."  (/&•,  153.) 

Chief-Justice  Savage,  in  the  People  a.  Livingston  (6  Wend., 
526),  says :  "  It  cannot  be  denied  that  the  Legislature  possess 
the  power  to  take  away  by  statute  what  was  given  by  statute, 
except  vested  rights ;"  and  refers  to  the  statute  against  gaming, 
the  repeal  of  which  would  take  away  all  means  of  receiving 
back  moneys  previously  lost  by  gaming. 

The  principle  in  all  these  cases  is,  that  a  cause  of  action  or 
defence  given  by  a  statute  founded  on  grounds  of  public  policy, 
conferred  no  vested  right  which  could  not  be  taken  away  by  a 
similar  statute,  and  that  a  repeal  of  a  law  which  gave  such 
right  of  action  or  defence,  terminated  all  claim  to  such  recovery 
or  defence,  although  the  contract  was  made  previously. 

Applying  this  rule  to  the,  present  case,  the  defence  to  the 
contract  was  given  by  the  statute  against  stockjobbing.  That 
statute  was  repealed  since  the  contract  was  made.  The  repeal 
of  the  statute  has  taken  away  the  defence  of  illegality,  the  same 
as  if  such  statute  never  existed. 

The  judge  at  the  trial  held  that  the  defence  was  still  good, 
notwithstanding  the  repeal  of  the  statute,  and  made  the  distinc- 
tion between  this  case  and  the  case  in  26  Barb.,  because  in  that 
case  the  statute  did  not  declare  the  contract  void. 

It  will  be  seen  from  the  decisions  before  cited  in  regard  to 
the  defence  of  usury,  that  this  distinction  does  not  exist. 
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The  judge  erred  in  this  rule,  and  a  new  trial  must  be  ordered ; 
costs  to  abide  event. 

LEONARD,  J. — I  concur  in  the  above  opinion.  The  case  of 
Curtis  a.  Leavitt  (15  N~.  Y.,  9),  opinions  of  Justices  Comstock  (85), 
Brown  (152,  153),  and  Selden  (254),  are  directly  in  point,  and 
in  my  opinion  is  entirely  conclusive,  as  authority  in  support  of 
the  plaintiff's  action  herein. 


WHITEHOUSE  a.  MOORE. 

New  York  Superior  Court',  Special  Term,  October,  1861. 
PLEADING. — CUSTOMS  OF  BROKERS. 

One  who  employs  a  broker  is  presumed  to  deal  with  reference  to  the  customs  of 
brokers,  whether  known  to  him  or  not.  In  a  complaint  by  a  broker  against  his 
principal,  it  is  therefore  unnecessary  to  allege  that  the  latter  knew  of  the  exist- 
ence of  a  custom  on  which  the  action  is  founded. 

If  the  Statute  of  Frauds  applies  to  the  employment  of  an  agent  to  purchase  proper- 
ty, the  payment  of  part  of  the  price  by  the  principal  to  the  agent  would  take 
the  contract  out  of  the  statute. 

The  complaint  in  this  action,  omitting  some  merely  formal 
parts,  was  as  follows : 

I.  That  the  plaintiffs  are  partners,  doing  business  in  the  city 
of  New  York  as  bankers  and  brokers,  under  the  firm-name  of 
"  E.  Whitehouse,  Son,  &  Morison."* 

II.  That  as  stockbrokers,  on  or  about  the  20th  day  of  October, 
1860,  they  purchased  for  and  on  account  of  the  defendant,  and  at 
his  request,  the  following  stocks  [naming  the  stocks  and  prices], 
said  stocks  to  be  paid  for  by  the  defendant  at  the  expiration  of 
thirty  days  from  the  day  of  purchase,  with  the  right  to  the 
defendant  to  pay  for  said  stocks  at  any  time  before  the  expira- 
tion of  said  thirty  days,  should  he  so  elect. 

*  This  is  a  material  averment  in  this  action.     (See  Hearne  a.  Keene,  6  £osw., 
684.) 
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III.  That  according  to  the  customs  of  brokers  in  such  cases,* 
the  plaintiffs  purchased  the  said  stocks  in  their  own  names, 
without  disclosing  the  name  of  their  principal,  .Jhe  defendant 
herein. 

IY.  That  on  or  about  the  20th  day  of  October,  1860,  the 
defendant  paid  to  the  plaintiffs,  on  account  of  the  said  pur- 
chases of  stock,  two  thousand  dollars. 

V.  That  at  the  expiration  of  the  said  thirty  days,  the  Qefend- 
ant  having  failed  to  pay  the  balance  due  for  said  stocks,  the 
plaintiffs,  being  liable  therefor,  paid  for  the  same,  and  to  reim- 
burse themselves  did,  in  accordance  with  the  customs  of  brokers 
in  such  cases,  without  notice  to  or  demand  upon  the  defendant, 
or  a  tender  to  him  of  said  stocks,  sell  the  same  on  his  account 
at  [stating  the  prices,  which  were  $9,950  below  cost]. 

VI.  That  there  is  now  due  and  payable  to  the  plaintiffs  from 
the  defendant,  on  account  of  the  said  purchase  of  stock,  the  sum 
of  $7,950,  together  with  the  sum  of  one  hundred  dollars  for 
commission  for  the  purchase  and  sale  of  said  stocks. 

[Demand  of  judgment] 

To  this  complaint  the  defendant  demurred,  on  the  ground 
that  it  stated  no  cause  of  action.  (Code,  §  144,  subd.  6.) 

C.  A.  Hand,  for  the  defendant. — I.  None  of  the  material 
facts  are  stated  issuably,  but  all  in  an  inferential  form.  The 
Code  does  not  permit  such  laxity  of  pleading  upon  a  special 
contract.  (Royce  a.  Brown,  7  Barb.,  80 ;  see  Graham  a. 
Machado,  6  Duer.,  514.)  The  rules  of  pleading  laid  down  in 
Allen  a.  Patterson  (7  N.  Y.  (3  Seld.},  476),  are  not  applicable 
to  special  contracts.  (See  Moffatt  a.  Sackett,  18  N~.  Y.,  522.) 

II.  The  want  of  demand  and  tender  is  fatal.     (Merwiu  a. 
Hamilton,  6  Duer.,  248 ;  Lester  a.  Jewett,  11  N.  Y.  (I  Kern.), 
453 ;  Kelly  a.  Upton,  5  Duer,  336 ;  Clark  a.  Meigs,  12  Abbotts' 
Pr.,  267.) 

III.  The  clause  suggesting  a  custom  does  not  aid  the  defect. 
1.  Such  a  custom  is  void,  as  contrary  to  the  rules  of  law. 

*  Though  this  averment  might  perhaps  have  been  corrected  by  motion  to  re- 
quire the  nature  of  the  custom  to  be  set  forth,  it  is  sufficient  upon  demurrer. 
(See  Brown  a.  Richardson,  20  N.  Y.,  472 ;  Prindle  a.  Caruthers,  16  N.  Y.,  431.) 
So  also  of  the  statement  of  the  claim  for  commission,  in  paragraph  VI.  (Graham 
a.  Camman,  13  How.  Pr.,  360;  5  Duer,  697  ;  see  Richards  a.  Edick,  17  Barb.,  260.) 
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(Wadsworth  a.  Olcott,  6  N.  Y.  (2  Seld.},  72 ;  Merchants'  Bank 
a.  Woodruff,  6  Hill,  174 ;  25  Wend.,  673 ;  Suydam  a.  Clark,  2 
Sandf.,  133 ;  Hinton  a.  Locke,  5  Hill,  437 ;  Thompson  a.  Ash- 
ton,  14  Johns.,  316.)  2.  The  custom  is  not  issuably  averred. 
The  law  demands  especial  accuracy  in  pleading  a  custom.  (1 
Saund.  PI.  (&  JEv.,  tit.  Custom.}  The  place  where  the  custom 
prevails  is  not  stated.  It  might  be  a  foreign  custom. 

IV.  The  complaint  should  allege  that  the  agreement  was 
made  in  writing,  as  it  would  otherwise  be  void.  (Thurman  a. 
Stevens,  2  Duer,  609 ;  Le  Roy  a.  Shaw,  Ib.,  626 ;  see  Merwin 
a.  Hamilton,  6  Ib.,  248.) 

Wheeler  &  Armstrong  for  the  plaintiffs. — I.  The  complaint  is 
sufficient.  It  alleges  all  that  need  be  proved.  (Allen  a.  Pat- 
terson, 7  N.  T.  (3  Seld.},  478.) 

II.  It  shows  the  employment  of  the   plaintiffs   as   agents. 
This  might  be  done  orally.     (Story  on  Agency,  §§  54,  84 ;  2 
KenVs  Com.,  614.)    Such  employment,  being  commercial,  in- 
volves the  idea  of  compensation.     (Story  on  Agency,  §  326 ;  1 
Am.  Lead.  Cas.,  694.) 

III.  The  principal  must  reimburse  his  agent  for  his  outlay. 
(Ramsay  a.  Goddard,  11  Johns.,  439;   Green  a.  Goddard,  9 
Mete.,   222;    Powell  a.   Newburgh,   19   Johns.,   284;    Story, 
§  339 ;  1  Am.  Lead.  Cas.,  691.) 

IV.  A  person  dealing  with  a  broker  is  presumed  to  deal  with 
reference  to  the  customs  of  brokers.     (Horton  a.  Morgan,  19 
N.  T.,  170 ;  6  Duer,  56  ;  Bayliffe  a.  Butterworth,  1  Exch.,  425 ; 
Story,  §  96.)    And  this  is  so,  even  though  the  custom  is  not 
known  to  such  person.     (Pollock  a.  Stables,  12  Q.  B.,  675 ;  see 
Sutton  a.  Tatham,  10  Ad.  &  EL,  27 ;  Story,  §  96  ;  Mitchell  'a. 
Newhall,  15  M.  <&  W.,  308.) 

Y.  No  demand  needed  to  be  made  before  suit.  (Burnham  a. 
Allen,  I  Gray,  499 ;  Lent  a.  Padelford,  10  Mass.,  239 ;  Ernst 
a.  Bartle,  1  Johns.  Cos.,  319 ;  see  Second  Av.  R.  R.  Co.  a. 
Coleman,  24  Barb.,  300.) 

HOFFMAN,  J. — The  defendant  employed  the  plaintiffs,  as  his 
brokers  and  agents,  to  purchase  certain  stocks,  and  advanced  to 
them  $2,000  on  account.  The  plaintiffs  having  made  the  pur- 
chase, were  compelled  to  pay  the  whole  amount,  and  the  de- 
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fendant  having  failed  to  pay  the  balance  due,  they  did  in 
accordance  with  the  custom  of  brokers  in  such  cases,  without 
notice  to  or  demand  upon  the  defendant,  or  tender  of  the 
stocks,  sell  the  same  at  certain  prices.  They  sue  for  the  differ- 
ence and  commissions,  &c. 

Merwin  a.  Hamilton  (6  Duer,  249)  is  a  full  and  decisive 
authority  in  support  of  the  demurrer  to  this  complaint,  unless 
the  allegation  of  the  custom  prevents  its  application. 

The  omission  to  aver  that  the  defendant  had  knowledge  of 
the  custom,  appeared  to  rne  at  first  a  clear  objection  to  the  com- 
plaint. But  the  authorities  cited  by  counsel,  particularly  that 
of  Pollock  a.  Stables  (12  Q.  JB.,  765),  are  decisive  as  to  the 
English  rule,  and  I  do  not  find  that  it  has  been  ruled  with  us 
that  knowledge  is  necessary.  It  existed  in  Horton  a.  Morgan 
(6  Duer,  56),  but  it  is  not  relied  upon  as  essential. 

If  the  Statute  of  Frauds  does  apply  to  such  a  case,  I  think 
the  payment  of  the  $2,000  by  the  defendant  prevents  its  appli- 
cation. 

Demurrer  overruled,  with  liberty  to  answer. 


VAN  BUSKIRK  a.  WARREN. 

Supreme  Court,  Third  District ;  Circuit,  February,  1859. 
Again  at  General  Term,  May,  1860. 

VALIDITY    OF    ASSIGNMENT. — FOREIGN   ATTACHMENT, — LAW   OF 
PLACE. — CONFLICT  OF  LAWS. 

An  assignment,  by  a  debtor,  to  several  creditors,  of  merchandise,  with  a  provision 
that  it  was  to  be  sold  by  them  at  the  usual  prices  for  which  the  debtor  had  sold 
it,  or  at  such  reasonable  prices  as  the  debtor  or  one  of  the  assignees  named 
should  approve  in  writing,  and  the  proceeds  to  be  applied  to  their  demands, — 
is  valid. 

The  fact  that  by  reason  of  the  assigned  property  being  situated  in  another  State 
the  assignees  did  not  gain  immediate  possession,  does  not  render  the  assign- 
ment void,  even  as  against  attaching  creditors  who  seize  it  meanwhile. 

A  debtor  residing  in  the  State  of  New  York  made  an  assignment,  for  benefit  of 
creditors,  of  personal  property  situated  in  the  State  of  Illinois.    The  assignment 
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was  executed  and  delivered  within  this  State.  After  the  execution  and  delivery 
of  the  assignment,  certain  of  his  creditors  who  were  also  residents  of  this  State, 
had  obtained  an  attachment  against  the  debtor's  property,  in  a  court  of  Illi- 
nois, and  had  levied  it  upon  the  same  personal  property  which  was  included  in 
his  assignment ;  and  subsequent  to  the  assignment,  they  caused  the  property 
to  be  sold  on  execution  under  a  judgment  recovered  in  that  action.  Held,  that 
the  assignees  might  maintain  an  action  against  the  attaching  creditors,  for 
damages,  for  selling  the  property. 

The  proceedings  of  a  court  in  another  State,  in  such  case,  are  not  an  estoppel 
against  the  assignees  who  were  strangers  to  such  proceedings. 

The  right  of  the  assignees  should  be  determined,  not  by  the  law  of  Illinois,  but  by 
the  law  of  New  York. 

Trial  by  the  Court. 

These  were  two  actions  brought  to  recover  damages  for  the 
taking  and  carrying  away  of  thirty-nine  chilled-iron  and  two 
sheet-iron  safes,  alleged  to  have  been  the  property  of  the 
plaintiffs,  at  Chicago,  in  the  State  of  Illinois.  The  causes  were 
tried  at  the  Rensselaer  County  Circuit,  before  Mr.  Justice 
Hogeboom,  without  a  jury. 

It  appeared  upon  the  trial,  that  on  the  3d  day  of  November, 
1857,  John  "W.  Bates  was  the  owner  of  forty-one  iron  safes, 
which  were  then  in  Chicago,  in  Cook  county,  in  the  State  of 
Illinois.  Bates,  and  the  several  parties  to  this  action,  except 
the  plaintiff  Woodbury,  who  resided  in  Ohio,  then  were,  and 
still  were  at  the  time  of  this  trial,  residents  and  citizens  of  the 
State  of  New  York. 

The  defendants  had  previously,  during  that  year,  sold  to  Bates 
iron  which  was  used  in  the  manufacture  of  safes,  for  which  he 
was  indebted  to  the  defendants  in  the  sum  of  $1,777.39,  on  the 
5th  day  of  November,  1857.  On  the  5th  day  of  November, 
1857,  the  defendants,  by  their  attorneys  at  Chicago,  by  process 
of  attachment  duly  issued  on  that  day,  in  pursuance  of  the  laws 
of  Illinois,  in  an  action  in  the  Court  of  Common  Pleas  of  Cook 
county,  Illinois,  brought  by  the  defendants  against  Bates  upon 
that  debt,  duly  attached  and  levied  upon  said  safes  in  the  city 
of  Chicago,  as  the  property  of  Bates ;  and  such  proceedings 
were  afterwards  had  in  that  action,  and  in  furtherance  of  the 
attachment,  that  on  the  9th  day  of  June,  1858,  the  defendants 
recovered  judgment  against  Bates  by  default  for  $1,826.77, 
damages  and  costs,  and  afterwards  duly  sold  the  safes  under 
and  to  satisfy  an  execution  issued  upon  the  judgment,  and  that 
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such  proceedings  were  regular.  On  the  3d  day  of  November 
1857,  Bates  executed  and  delivered  at  the  city  of  Troy,  in  the 
State  of  New  York,  to  the  plaintiffs,  the  following  instrument : 

This  instrument,  made  this  second  day  of  November,  1857, 
between  John  W.  Bates,  of  the  village  of  Lansingburgh,  N.  Y., 
of  the  first  part,  and  Morris  I.  Van  Buskirk  and  Edward  P. 
Pickett  (composing  the  firm  of  Van  Buskirk  &  Pickett),  of  Lan- 
singburgh, Jason  C.  Osgood,  George  T.  Blair,  D.  Adams,  Ed- 
ward Ogden,  Francis  A.  Fales,  and  Isaac  N.  Haight,  each  of 
Troy  ;  J.  L.  Hatch,  of  New  York,  A.  H.  Wood,  of  Watertown, 
N.  Y.,  and  B.  B.  Woodbury,  of  Ohio,  and  H.  B.  Sisson,  of 
Bristol,  in  Ontario  county,  N.  Y.,  of  the  second  part :  Wit- 
nesseth  as  follows : 

Whereas,  said  Bates,  in  course  of  his  business  of  manufactur- 
ing iron  safes,  under  the  name  of  the  World's  Safe  Company, 
has  a  great  number  of  said  safes  in  various  places  which  yet 
remain  unsold,  and  there  are  due  or  to  become  due  to  said 
Bates  divers  sums  of  money  from  sales  of  safes  manufactured 
as  aforesaid;  and  whereas,  also,  said  Bates  is  indebted  to  the 
said  several  parties  of  the  second  part  hereto  as  follows  :  [Here 
followed  a  statement  of  Bates'  indebtedness  to  the  several  par- 
ties of  the  second  part]. 

Now  in  consideration  of  the  said  several  items  of  indebted- 
ness, and  for  securing  the  payment  of  the  same,  and  protecting 
the  said  several  parties  of  the  second  part  against  any  loss  on 
account  thereof,  the  said  Bates  does  hereby  sell,  assign,  and  set 
over  to  the  said  parties  of  the  second  part,  all  and  every  of  the 
said  safes  which  are  now  owned  by  the  said  Bates,  except  those 
within  the  State  of  New  York,  and  also  all  the  said  sums  due 
or  to  become  due,  as  aforesaid,  from  sales  of  safes,  and  the  ac- 
counts therefor  and  the  evidences  thereof,  except  such  notes 
and  securities  as  have  come  to  the  hands  of  said  Bates  or  of 
Lewis  Lillie,  and  except  accounts  and  negotiable  paper  for  safes 
sold  by  the  agents  within  the  State  of  New  York  for  selling 
said  safes ;  and  the  said  Bates  does  hereby  authorize  the  said 
parties  of  the  second  part  to  take  possession  and  control  of  the 
said  safes  hereby  sold  to  them,  and  to  sell  the  same  at  the  usual 
prices  at  which  such  safes  have  been  sold  by  said  Bates,  or  at 
such  reasonable  prices  as  either  said  Bates  or  said  Edward  P. 
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Pickett  shall  in  writing  approve.  And  also  to  collect  the  said 
sums  of  money  and  accounts  and  evidences  of  debt  hereby 
transferred  to  the  said  parties  of  the  second  part,  and  after  pay- 
ing the  reasonable  costs  and  expenses  of  such  sales  and  collec- 
tions from  time  to  time,  to  apply  the  residue  of  the  proceeds 
derived  therefrom  in  payment  of  the  aforesaid  debts  of  said 
Bates,  pro  rata,  according  to  the  respective  amounts  thereof, 
until,  if  such  residue  shall  suffice  therefor,  the  said  debts  shall 
be  fully  paid. 

And  whereas,  a  pretended  sale  has  be*en  lately  made  by  Lewis 
Lillie  to  Lorenzo  Stowell,  of  certain  safes  belonging  to  said 
Bates,  and  said  sale  was  made  without  the  knowledge  or  assent 
of  said  Bates,  and  is  deemed  by  said  Bates  to  have  been  mala 
fide,  it  is  intended  hereby  that  the  safes  so  sold  to  said  Stowell, 
and  all  the  interest  of  said  Bates  therein,  shall  be  deemed  a 
part  of  the  property  hereby  sold  and  assigned  to  the  said  par- 
ties of  the  second  part ;  and  nothing  herein  is  intended  to  ratify 
or  adopt  any  sales  of  safes  which  (sales)  have  been  made  by 
said  Lewis  Lillie,  or  any  other  agent  of  said  Bates,  except  actual 
and  lona-fide  sales  thereof. 

In  presence  of,  &c. 

[L.  s.]  JOHN  "W.  BATES. 

The  plaintiffs,  in  the  present  action,  proceeded  without  delay 
to  take  possession  under  said  instrument  of  the  property  in- 
cluded therein,  but  were  prevented  from  taking  possession  of 
the  attached  safes  by  the  attachment  having  been  levied  thereon, 
previously  to  any  demand  made  by  plaintiffs  at  Chicago,  or 
elsewhere,  of  such  safes.  They  took  possession  of  the  residue 
of  said  property,  but  not  before  the  attachment.  At  the  time 
the  safes  were  attached,  neither  the  defendants  nor  their  attor- 
neys had  any  knowledge  or  information  whatever  of  the  fore- 
going instrument,  or  of  any  transfer  of  the  safes  to  the  plaintiffs, 
or  by  Bates.  Soon  after  the  attachment  was  levied,  and  before 
any  further  proceedings  were  had  in  the  action  against  Bates, 
the  plaintiffs  herein  were  notified  of  the  attachment  and  levy 
under  it,  and  the  defendants  herein  were  notified  of  such  instru- 
ment, and  that  plaintiffs  thereby  claimed  the  safes. 

Both  before  the  recovery  of  the  judgment  in  Illinois  and  af- 
ter the  sale  under  execution,  the  plaintiffs  herein  demanded  of 
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the  defendants  herein  the  attached  safes,  and  the  same  %vere  re- 
fused. It  was  admitted  that  the  cases  of  Martyn  a,  Dryden  (1 
Oilman's  7?.),  and  Burnell  a.  Robertson  (5  /&.),  contained  an 
exposition  of  the  law  of  the  State  of  Illinois  ;  and  those  cases, 
with  the  statutes  of  Illinois,  were  read  on  the  trial  from  the 
printed  volumes,  as  establishing  the  fact  that  the  law  of  Illinois 
was  in  accordance  therewith.  The  plaintiffs  also  introduced  ev- 
idence as  to  the  market  value  of  the  safes  in  Chicago  at  the  time 
of  the  conversion,  and  of  their  formal  demand  for  possession. 

W.  A.  Beach  and  John  B.  Gale,  for  the  plaintiffs. 
D.  L.  Seymour  and  George  Van  Santvoord,  for  the  defendants. 

HOGEBOOM,  J. — The  plaintiff's  sue,  in  an  action  analogous  to 
one  of  trespass  or  trover,  to  recover  the  value  of  41  safes  for- 
merly the  property  of  John  "W.  Bates,  and  levied  upon  by  the 
defendants  at  Chicago,  in  the  State  of  Illinois,  on  the  5th  day 
of  November,  1857,  under  attachments  against  Bates,  issued  in 
behalf  of  the  defendants  and  valid  by  the  laws  of  Illinois. 
Judgments  were  subsequently,  and  on  the  9th  day  of  June, 
1858,  obtained  against  Bates  by  default  in  the  attachment-suits, 
executions  issued  thereon,  and  upon  them,  the  safes,  which  had 
been  previously  attached,  were  sold  at  Chicago,  and  the  pro- 
ceeds went  to  the  benefit  of  the  defendants.  This  constituted 
the  title  and  justification  of  the  defendants.  Upon  demand 
made  by  the  plaintiffs,  the  defendants  refused  to  return  the  safes 
or  account  for  the  proceeds. 

On  the  3d  day  of  November,  1857,  Bates  then  and  thereto- 
fore being  the  owner  of  the  safes,  and  being  indebted  to  the 
plaintiffs  severally  in  various  amounts  which  are  specifically 
stated ;  in  consideration  thereof,  and  for  the  purpose  of  secur- 
ing the  payment  of  such  indebtedness  and  protecting  them 
against  any  loss,  sold,  assigned,  and  set  over  to  them,  by  an  in- 
strument under  his  hand  and  seal,  dated  the  2d,  and  acknowl- 
edged the  3d  day  of  November,  1857,  all  and  every  of  said 
safes,  and  also,  with  some  exceptions,  all  sums  of  money  due  or 
to  become  due,  and  accounts,  securities,  and  evidences  of  debt 
arising  from  the  sales  of  other  safes,  and  authorized  them  to 
take  possession  and  control  of  said  safes  (thereby  sold  to  them), 
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and  to  sell  the  same  at  the  usual  prices  at  which  such  safes  had 
been  sold  by  Bates,  or  at  such  reasonable  prices  as  said  Bates 
or  Pickett  (one  of  the  plaintiffs),  should  in  writing  approve,  and 
to  collect  the  moneys,  accounts,  and  evidences  of  debt  trans- 
ferred, and,  after  deducting  the  reasonable  costs  and  expenses 
of  sales  and  collections,  to  apply,  from  time  to  time,  the  residue 
of  the  proceeds  derived  therefrom  in  payment  of  said  debts,  pro 
rata,  until,  if  such  residue  should  suffice  therefor,  the  said  debts 
should  be  fully  paid. 

At  the  time  of  this  last-mentioned  sale  or  assignment,  said 
safes  were  in  Chicago,  in  the  State  of  Illinois,  in  a  store  occu- 
pied by  a  salesman  or  agent  of  Bates.  The  plaintiffs  never  had 
actual  possession  of  the  safes,  but  were  proceeding  without  de- 
lay to  take  possession  thereof  under  said  instrument,  but  were 
prevented  from  taking  possession  by  said  attachments  having 
been  levied  thereon  previously  to  any  demand  made  by  plain- 
tiffs, at  Chicago  or  elsewhere,  of  said  safes.  At  the  time  said 
attachments  were  levied,  the  defendants  were  without  any 
knowledge,  information,  or  notice  of  the  assignment  in  ques- 
tion, and  the  plaintiffs  were  equally  ignorant  of  the  attachments 
and  attachment  proceedings.  Soon  afterwards,  and  before  any 
further  proceedings  in  the  attachment-suits,  the  parties  were 
mutually  notified  of  each  other's  claims  and  proceedings,  and  of 
their  respective  sources  of  title. 

Bates,  and  all  of  the  other  parties,  plaintiff  and  defendant, 
before,  during,  and  since  November,  1857,  were,  and  still  are, 
residents  and  citizens  of  the  State  of  New  York,  except  the 
plaintiff  Woodbury,  who  resided  in  Ohio.  The  defendants  and 
most  of  the  plaintiffs  resided  and  did  business  in  the  city  of 
Troy.  Bates  manufactured  there  the  safes  in  question,  and  the 
defendants  sold  to  him  there  the  iron  of  which  the  safes  were 
made,  and  which  iron  entered  into  and  formed  the  considera- 
tion of  the  judgments  in  the  attachment-suits,  which  were  sub- 
sequently perfected  in  Illinois. 

The  question  arising  upon  this  state  of  facts  is,  which  has  the 
better  title  to  these  safes,  the  plaintiffs  or  the  defendants,  and 
if  there  be  a  conflict  between  the  law  of  New  York  and  that  of 
Illinois,  on  this  question,  which  is  to  prevail  ?  The  defendants 
allege  that  the  transaction  between  Bates  and  the  plaintiffs  was 
not  an  actual  sale  of  the  safes,  but  an  assignment,  fraudulent 
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and  void  upon  its  face  as  against  other  creditors  of  Bates,  im- 
perfect and  never  consummated  either  as  a  sale  or  assignment, 
for  want  of  actual  or  constructive  delivery  of  the  property  sold 
or  assigned,  and  at  all  events  subordinate  to  the  claims  of  the 
defendants  by  the  laws  of  Illinois,  and  therefore  that  they  can- 
not be  made  liable  as  trespassers  or  wrongdoers  for  the  taking 
and  conversion,  in  Illinois,  of  property  to  which,  by  the  laws  of 
that  State,  they  had  a  right  superior  to  that  of  the  plaintiffs. 

The  plaintiffs,  on  the  other  hand,  contend  that  they  are  prior 
in  point  of  time,  and  therefore  superior  in  point  of  right ;  that 
by  the  laws  of  New  York  the  sale  or  assignment  to  them  would 
take  preference  of  the  subsequent  attachment  of  the  defendants ; 
that  personal  property  has  no  locality,  but  follows  the  domicil 
of  the  owner ;  that  the  transaction  must  therefore  be  governed 
by  the  laws  of  New  York,  and  the  more  especially,  as  not  only 
all  the  parties  (except  one  of  the  plaintiffs),  including  Bates, 
resided  and  did  business  here,  but  that  the  assignment  was 
made  here ;  and  this  also  is  the  forum  selected  for  enforcing 
the  rights  of  the  parties,  no  other  having  been  previously  se- 
lected or  occupied  for  settling  the  controverted  rights  of  the 
parties  litigating  in  these  actions. 

If  the  transaction  is  to  be  determined  by  the  laws  of  Illinois, 
the  defendants  must  prevail.  It  is  there  held,  that  in  a  case 
similar  to  this  the  defendants  are  to  be  regarded  in  the  light  of 
bona-fide  purchasers  for  a  valuable  consideration  without  notice 
of  the  plaintiffs'  rights,  and  having  first  acquired  legal  posses- 
sion, are  by  that  circumstance  entitled  to  a  preference  over  the 
plaintiffs.  A  case  very  similar  to  the  present  is  reported  in  5 
Oilman's  (Illinois)  -Z?.,  282  (Burnett  a.  Robertson).  The  ac- 
tion was  replevin,  to  recover  certain  stage-horses  and  harness 
by  the  plaintiffs,  as  the  assignees  and  vendees  of  O.  Hilton  & 
Co.,  against  the  defendant,  who  justified  under  attachments 
against  the  same  parties. 

"  O.  Hilton  &  Co.  were  mail  contractors,  and  the  former 
owners  of  the  property,  and  on  the  10th  day  of  February,  1847, 
at  St.  Louis,  had  conveyed  them  with  other  property  upon  dif- 
ferent stage-routes  in  Illinois,  Iowa,  and  Wisconsin,  to  the 
plaintiffs  who  were  their  creditors,  and  who  immediately  after 
the  execution  of  the  bill  of  sale  proceeded  as  fast  as  possible  to 
take  possession  of  the  property  conveyed,  but  before  they  had 


152  ABBOTTS'  PEACTICE  KEPOKTS. 

Van  Buskirk  a.  "Warren. 

taken  possession  of  the  property  in  question,  which  was  upon 
the  stage-route  between  Peoria  and  Ottawa,  in  Illinois,  it  was 
seized  in  the  county  of  Marshall  by  the  defendant,  on  the  14th 
day  of  February,  1847,  as  an  officer  under  various  writs  of  at- 
tachment sued  out  in  the  county  of  Marshall,  against  O.  Hilton 
&  Co." 

The  question  turned  mainly  on  the  point  of  delivery.  The 
court  held  that  there  was  no  actual  delivery  as  against  the  de- 
fendant, and  that  the  attaching  creditor  was  to  be  regarded  in 
the  same  light  as  a  purchaser,  who  in  the  case  of  two  sales  of 
personal  property,  both  equally  valid,  had  first  obtained  posses- 
sion, and  thereby  acquired  the  better  right ;  that  the  plaintiffs 
not  having  obtained  actual  possession,  nor  exercised  any  acts  of 
ownership  over  the  property  before  the  levy  of  the  attachment, 
nor  having  given  notice  to  the  party  in  actual  possession,  of 
their  title,  and  obtained  his  consent  to  hold  them  for  their  ben- 
efit, had  not  perfected  their  possession,  and  must  fail ;  that  it 
would  operate  injuriously  upon  trade,  and  be  unjust  to  pur- 
chasers, if  purchasing  in  good  faith  from  a  party  in  actual  and 
rightful  possession,  and  having  authority  to  sell,  they  could  not 
be  protected  against  a  purchase  prior  in  point  of  date,  but  un- 
accompanied with  delivery  of  possession  ;  and  that  in  the  case 
of  two  innocent  parties,  he  ought  to  suffer  who  purchases  prop- 
erty knowing  it  to  be  at  a  distance  and  incapable  of  being  re- 
duced to  immediate  possession. 

But  the  law  of  Illinois  is  not  the  law  which  must  govern  the 
case.  The  domicil  of  the  parties,  and  the  act  of  assignment,  and 
the  forum  of  controversy  being  in  the  State  of  New  York,  the 
law  of  the  latter  State  must  govern.  It  is  always  to  be  re- 
gretted that  a  different  rule  should  prevail  in  different  States  or 
countries,  but  when  this  does  in  fact  occur,  there  are  control- 
ling circumstances  which  regulate  the  action  of  judicial  tribu- 
nals. The  first  is,  that  as  a  general  proposition  personalty  fol- 
lows the  person,  and  that  voluntary  sales  or  assignments  of 
personal  property,  made  by  the  owner  at  the  place  of  his  resi- 
dence, are  construed  by  the  law  of  the  State  of  the  owner's 
domicil.  (Story's  Conflict  of  Laws,  §§  379,  380,  383,  384,  242, 
406  ;  2  Kent's  Com.,  429,  lect.  37 ;  Holmes  a.  Kemsen,  20 
Johns.,  229  ;  Johnson  a.  Hunt,  23  Wend.,  87  ;  Hoyt  a.  Thomp- 
son, 1  Seld.,  320 :  Abraham  a.  Plestoro,  3  Wend.,  538.) 
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There  are  some  exceptions  to  this  rule,  where  the  statute  law 
and  perhaps  the  judicial  decisions  of  a  particular  State,  owing 
to  peculiar  circumstances,  make  special  provisions  in  regard  to 
personal  property  actually  within  its  territory,  in  favor  of  its 
own  citizens.  (Story's  Conflict  of  Laws,  §§  244,  383,  325,  549, 
550, 414,  416.)  But  the  present  is  not  such  a  case ;  on  the  con- 
trary, not  only  the  subject  of  controversy  was  owned  in  the 
State  of  New  York,  and  there  conveyed  or  assigned,  but  the  debts 
of  all  the  parties  originated  there,  the  residence  of  all  the  parties 
is  there,  and  the  controversy  is  conducted  there.  A  different 
question  might  arise  if  this  litigation  had  first  commenced  be- 
tween the  parties  to  this  suit  in  the  State  of  Illinois.  It  is  quite 
possible  that  a  judgment  perfected  in  such  a  suit  between  the 
same  parties  conducted  in  Illinois,  whether  resulting  in  the  fa- 
vor of  the  one  party  or  the  other,  might  be  regarded  as  conclu- 
sive upon  them  in  this  State,  upon  the  ground  that  full  faith 
and  credit  must  be  given  by  each  State  to  the  judicial  proceed- 
ings of  its  sister  States.  ( U.  S.  Constitution,  art.  3,  §  4 ;  Story's 
Conflict  of  Laws,  §  609  ;  Shumway  a.  Stillman,  6  Wend.,  447  ; 
Dobson  a.  Pearce,  1  Duer,  142  ;  Baker  a.  Reade,  13  Barb., 
152.)  But  that  question  does  not  arise. 

"We  must  then  look  at  the  question  as  it  stands  in  the  State 
of  New  York.  I  feel  no  great  difficulty  in  determining  the  ob- 
jections raised  to  the  instrument  of  sale  or  assignment  upon  its 
face  in  favor  of  the  plaintiffs.  I  think  it  conveys  absolutely 
and  immediately  to  the  plaintiffs  the  legal  title  to  the  property. 
It  purports  so  to  do,  and  such  was,  I  think,  the  intention  of  the 
parties.  If  it  had  been  lost  or  destroyed  after  the  execution 
and  delivery  of  the  instrument,  the  loss  would,  I  think,  have 
fallen  upon  the  plaintiffs.  Certain  acts,  it  is  true,  were  to  be 
done  by  the  plaintiffs  under  the  instrument,  but  not  so  much,  I 
think,  to  perfect  the  title  as  to  regulate  the  price.  The  sale  or 
assignment  was  not  in  trust  for  other  creditors,  but  directly  to 
the  plaintiffs  for  their  own  benefit,  and  in  satisfaction  pro  tanto 
or  altogether  of  their  claims.  (Leitch  a.  Hollister,  4  Comst., 
211.)  They  were  to  take  possession,  but  this  is  consistent  as 
well  with  an  actual  transfer  of  title,  as  with  the  idea  that  it 
was  a  mode  of  perfecting  title.  They  were  to  sell  the  safes  at 
the  usual  prices.  But,  as  before  stated,  this  was  a  mode  of  reg- 
ulating the  price.  If  they  omitted  to  do  it,  it  did  not  vitiate 
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the  transfer,  but  would  charge  the  plaintiffs  with  their  value  at 
the  usual  price.  But  the  plaintiffs  not  wishing  to  be  charged 
absolutely  with  such  price,  as  they  might  he  unable  to  obtain 
it,  it  was  further  provided  that  they  might  be  sold  at  such  rea- 
sonable prices  as  Bates  or  Pickett  might  in  writing  approve. 
This  was  but  a  mode  of  regulating  the  value.  It  conferred  no 
such  power  on  the  assignor  over  the  property  as  evinced  a 
fraudulent  purpose  to  reserve  some  interest  therein  for  his  own 
benefit,  or  was  calculated  to  defraud  other  creditors.  No  other 
creditors  had  any  interest  in  this  property,  unless  the  whole 
scheme  was  a  fraudulent  contrivance  to  dispose  of  the  property 
for  the  assignor's  own  benefit,  or  for  less  than  its  value.  And 
•neither  of  these  is  fairly  inferable.  Bates  had  no  absolute  veto 
upon  the  sales,  but  only  in  a  particular  contingency, — a  very 
limited  power  over  them,  to  prevent  a  sacrifice  of  the  property. 
The  plaintiff  had  the  absolute  right  to  sell  at  the  usual  prices, 
or  at  such  reasonable  prices  as  one  of  their  number  (Pickett) 
should  in  writing  approve,  or  as  Bates  himself  should  approve. 
And  I  think  they  had  the  absolute  right  not  to  sell  at  all,  or  to 
sell  at  such  prices  as  they  pleased,  subject  to  the  contingency, 
that  in  case  they  did  not  conform  to  the  injunctions  of  the  in- 
strument in  the  mode  of  disposing  of  the  property,  they  should 
be  chargeable  with  the  property  at  the  usual  prices.  The  whole 
seems  to  have  been  an  arrangement,  and  not  an  unfair  or  an 
injudicious  one,  to  prevent,  on  the  one  hand,  a  sacrifice  of  the 
property  by  the  plaintiffs,  and  on  the  other  to  prevent  them 
from  being  subjected  to  the  payment  of  an  exorbitant  price 
therefor,  the  true  value  not  being  at  the  moment  capable  of  ab- 
solute ascertainment. 

If  in  the  event  there  turned  out  to  be  a  surplus  over  and 
above  the  payment  of  the  plaintiff's  debt,  I  do  not  see  but  that 
the  plaintiffs  would  hold  the  same  as  trustees  for  Bates  or  his 
creditors ;  but  I  discover  no  difficulty  in  the  latter  reaching  the 
same,  nor  any  attempt  to  tie  it  up  or  protect  it  against  their  just 
demands.  (Leitch  a.  Hollister,  4  Comst.,  211.) 

The  difficulty  which  has  presented  itself  to  my  mind,  if  any 
in  fact  there  be,  is,  as  to  the  delivery  of  possession  of  the  as- 
signed property.  "Was  such  delivery  indispensable  to  consum- 
mate the  change  of  title ;  or,  was  it  sufficient  that  the  delivery 
should  be  accomplished  within  a  reasonable  time  thereafter, 


NEW  YORK.  155 


Van  Buskirk  a.  Warren. 


provided  the  parties  were  acting  in  good  faith  ?  Immediate 
delivery,  it  is  true,  is  the  usual  accompaniment  and  manifesta- 
tion of  an  executed  sale  of  personal  property,  and  if  it  does  not 
take  place,  is  a  circumstance  from  which  to  infer  fraud. 

But  it  is  not  an  indispensable  element  in  any  sale,  and  after  all 
can  only  be  regarded  as  a  matter  of  more  or  less  suspicion,  ac- 
cording to  the  nature  of  the  case.  Our  statute  only  raises  a 
presumption  of  fraud  in  such  a  case,  even  where  the  goods  and 
chattels  are  at  the  time  of  the  sale  in  the  possession  or  under 
the  control  of  the  vendor,  and  so,  capable  of  immediate  delivery ; 
which  presumption  becomes  fixed  and  conclusive  evidence  of 
fraud,  to  be  sure,  as  against  creditors  and  purchasers  in  good 
faith,  unless  rebutted  by  evidence  that  the  sale  or  assignment 
was  made  in  good  faith  and  without  any  intent  to  defraud  such 
creditors  or  purchasers.  (2  Rev.  StaL,  136.) 

If,  then,  there  are  circumstances,  as  in  this  case,  showing  a 
reason  why  immediate  delivery  could  not  be  effected — to  wit, 
that  the  goods  were  at  the  moment  many  hundred  miles  distant 
(Nash  a.  Ely,  19  Wend.,  523) ;  if  the  parties  were  proceeding,  as 
is  conceded  in  the  case,  with  due  diligence  to  consummate  the 
transfer  of  possession  ;  if  there  was  in  fact  good  faith — and  the 
existence  of  the  debts  and  the  actual  and  fiona-fide  character  of 
the  consideration  tend  to  show  the  fact ;  if  there  was  no  intent 
to  defraud  creditors  or  purchasers — and  the  uncontradicted 
evidence  tends  to  repel  such  intent ;  then  the  present  appears 
to  be  a  case  in  which,  according  to  my  understanding  of  the 
law,  the  plaintiffs  must  recover. 

The  defendants  must,  I  think,  stand  or  fall  by  the  circum- 
stance of  non-delivery  of  possession  for  two  days ;  and  as  already 
stated,  that,  at  most,  is  a  circumstance  of  suspicion,  and  not 
controlling  evidence  of  fraud,  and  the  suspicious  circumstances, 
if  any  exist,  are,  I  think,  sufficiently  explained. 

The  contrary  position  is  ably  maintained  in  the  case  from  5 
Oilman's  Reports  already  quoted,  but  I  am  not  sure  that  the 
learned  court  who  pronounced  that  opinion  did  not  go  too  far, 
in  the  first  place,  in  putting  the  attaching  creditors  upon  the 
same  footing  as  a  bona-jide  purcnaser  for  value  without  notice ; 
and  in  the  second  place,  in  saying  that  a  purchaser  of  the  latter 
character  would  be,  under  the  circumstances,  protected.  I  am 
not  sure,  also,  that  they  were  not  considerably  influenced  bjr  the 
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circumstance  that  in  that  State  the  omission  to  deliver  makes 
the  sale  absolutely  void  ;  for  such  I  understand  to  be  the  law 
of  that  State  (1  Stat.  of  Illinois,  ed.  of  1858,  562  ;  Thornton  a. 
Davenport,  1  Scammon's  Illinois  J?.,  293  ;  Kitchill  a.  Boutton, 
lb.,  303  ;  Rhines  a.  Philps,  3  Oilman's  Illinois  12.,  455)  as  it 
certainly  is  not  of  this.  Be  that  as  it  may,  it  is,  I  think,  suffi- 
cient to  say,  that  the  case  must  be  decided  by  the  law  of  New 
York,  and  that,  I  think,  turns  the  scale  in  favor  of  the  plaintiffs. 

On  the  subject  of  damages,  the  plaintiffs,  if  they  are  entitled 
to  recover,  are  entitled  to  the  fair  market  value  of  the  safes, 
with  interest  from  the  time  of  the  conversion.  This  does  not 
mean  necessarily  the  wholesale  price  of  the  safes,  sold  together 
in  one  body  to  a  single  purchaser,  but  such  price  as,  at  the  place 
where  they  actually  were,  they 'would  have  brought  either 
singly  or  in  parcels,  as  good  judgment  would  dictate,  when 
offered  for  sale  to  such  purchasers  as  would  be  likely  to  present 
themselves,  or  as  would  be  convened  at  a  public  sale  upon 
proper  notice. 

Tested  by  these  rules,  I  am  of  opinion  that  the  fair  price  of 
the  safes  was,  on  the  5th  of  November,  1857,  95  per  cent,  of 
what  is  called,  in  the  evidence,  the  list-prices,  with  freight 
added,  and  interest  thereon  from  the  last-mentioned  date.  I 
think  such  is  the  price  with  which  the  plaintiffs  themselves 
would  have  been  chargeable  as  between  them  and  Bates,  if 
their  transactions  had  closed  on  the  5th  of  November,  1857. 
And  there  is  no  reason  why  the  defendants,  if  they  appropriated 
the  property  without  right  or  authority,  as  they  must  be  held 
to  have  done,  should  be  entitled  to  a  more  lenient  rule  of 
damages. 

There  must,  therefore,  be  judgment  for  the  plaintiffs  in  each 
case,  for  their  proper  proportion  of  the  above  amount,  to  be 
graduated  according  to  the  stipulation  of  the  parties,  as  against 
the  defendants  in  each  case,  by  the  amount  of  their  respective 
judgments  against  Bates,  with  costs  of  the  actions  respectively. 


May,  1860. — Appeal  from  the  judgment  entered  upon  the 
decision  of  Mr.  Justice  Hogeboom. 

David  L.  Seymour,  for  the  appellants. — I.  The  written  in- 
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strument,  executed  at  Troy,  by  Bates  to  the  plaintiffs,  on  the 
3d  day  of  November,  1857,  shows  the  transaction  between  the 
parties  to  have  been  a  mere  voluntary  assignment  of  the  prop- 
erty towards  payment  of  antecedent  debts,  and  not  a  bona-fide 
sale  for  value,  in  the  usual  course  of  business.  The  instrument 
itself  contains  all  the  usual  provisions  of  an  assignment  in  trust 
to  pay  debts. 

The  giving  power  to  take  possession  and  to  sell,  and  the  di- 
rections as  to  the  application  of  the  proceeds,  the  charging  of 
the  expenses  of  the  sale  upon  the  fund,  before  applying  the  res- 
idue of  the  proceeds  towards  payment  of  the  debts  of  Bates, 
show  the  intention  of  the  parties  to  have  been  the  making  an 
assignment  in  trust  to  pay  certain  debts.  (Burrill  on  Assign- 
ments, 30,  31 ;  Story  on  Sales,  1.) 

II.  This  assignment  is  fraudulent  and  void  upon  its  face ;  be- 
cause it  assumes  to  fix  or  to  retain  in  the  assignor  the  power  to 
control  the  prices  for  which  the  safes  may  be  sold.    The  au- 
thority is  "  to  sell  at  the  usual  prices  at  which  such  safes  have 
been  sold  by  Bates,  or  at  such  reasonable  prices  as  either  Bates 
or  Pickett  shall  in  writing  approve."     A  specific  power  to  sell 
must  be  exercised  in  the  mode  prescribed  for  it.     (Pendleton  a. 
Fay,  2  Paige,  202.)    The  creditors  of  Bates  had  a  right  to  re- 
quire them  to  be  sold  for  their  full  market  value  on  and  after 
Nov.  3d,  1857 — i.  e.,  the  best  price  they  will  bring  immediately 
after  the  assignment.     (Hoit  a.  Crane,  7  Paige,  37.)    The  res- 
ervation to  Pickett,  one  of  the  trustees,  of  a  power  of  fixing  the 
price,  is  equally  objectionable.    It  is  assuming  to  restrict  to  one 
trustee  the  power  which  the  law  gives  to  all,  and  which  must 
necessarily  be  exercised  by  all.     These  trustees  are  joint,  and  are 
for  a  private  purpose — i.  e.,  the  payment  of  certain  debts  of  the 
assignor  due  to  them  severally.     They  must,  therefore,  all  act  in 
executing  the  trust,  if  they  were  merely  trustees  for  others. 
(Sinclair  a.  Jackson,  8  Cmo.,  543  ;  Ridgely  a.  Johnson,  11  Bar!)., 
527 ;  Willis  on  Trustees,  136.)    In  any  light,  this  cause  of  the 
assignment  is  an  attempt  to  prescribe  conditions  for  the  manage- 
ment or  disposition  of  the  assigned  property,  which  is  contrary 
to  law.     (Dunham  a.  Waterman,  17  N.  Y.  (3  SmitK),  9 ;  Hutch- 
inson  a.  Lord,  1  Wise.,  286 ;  Keep  a.  Sanderson,  2  75.,  42.) 

III.  This  assignment  is  void,  as  made  to  "  hinder,  delay,  or 
defraud  creditors."    (2  Rev.  Stat.,  4  ed.,  319,  §  1.)    It  gives  a 
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preference  to  some  of  the  insolvent  debtors'  creditors  over  others. 
Preferential  assignments  are  inconsistent  with  an  enlarged 
equity,  and  should,  therefore,  be  held  to  the  strictest  conditions. 
(Nichols  a.  McEwen,  17  N.  T.,  24.)  The  "  intent"  spoken  of  by 
the  statute  may  be  proved  from  the  instrument  itself.  A  party 
must  in  all  cases  be  held  to  have  intended  that  which  is  the 
necessary  consequence  of  his  acts.  (Dunham  a.  Waterman,  17 
N.  Y.,  21.) 

IY.  Even  if  not  void  on  its  face,  the  title  to  the  safes  did  not 
pass  before  the  levy  of  the  attachment.  1.  To  make  the  as- 
signment valid  against  the  claims  of  attaching  creditors,  the 
acceptance  of  the  trust,  or  the  assent  of  these  creditors  to  it 
should  be  shown  before  the  attachment  levied.  2.  The  defend- 
ants, who  were  attaching  creditors  in  good  faith,  are,  as  against 
the  plaintiffs,  entitled  to  the  same  advantage  that  a  bona-fide 
purchaser  could  have  claimed  at  the  time  the  safes  were  at- 
tached. (Leitch  a.  Hollister,  4  Comst.,  211 ;  1  Story  Eq.  Juris., 
§  384 ;  Lewis  a.  Stevenson,  2  Hall,  63  ;  Prescott  a.  Heard,  4 
'Mass.,  63  ;  and  8  Wend.,  620.)  The  common  law  of  the  State 
of  Illinois,  in  which  the  defendants  were  pursuing  their  legal 
remedies  for  the  collection  of  their  debts,  was  proved  on  the 
trial,  and  the  courts  of  that  State  held  that  "  the  attaching  cred- 
itor stands  in  the  light  of  a  purchaser,  and  is  to  be  protected  as 
such."  (Martyn  a.  Dryden,  1  Oilman,  187 ;  Bushnell  a.  Kob- 
ertson,  5  Ib.,  282.)  3.  The  delivery  of  the  safes  was  necessary 
to  perfect  the  transfer  of  title  in  the  assignees,  as  against  the 
defendants — who  stand  in  the  situation  of  bona-fide  purchasers. 
In  all  cases  of  sales  or  assignments  of  personal  property,  it  is 
essential  that  there  be  a  delivery,  either  actual  or  constructive, 
or  else  title  to  the  property  does  not  pass  to  the  vendor  or  as- 
signee ;  and  where  the  bill  of  sale  or  assignment  contemplates 
an  actual  delivery  at  the  place  where  the  property  is  at  the 
time  of  sale,  no  title  passes  until  such  delivery.  4.  Again,  as 
the  contract  of  sale  does  not  specify  any  place  for  the  delivery 
of  the  safes,  the  general  rule  of  law  will  apply  and  fix  the  place 
of  delivery  at  Chicago,  where  they  were  at  the  time  of  the  as- 
signment. (2  Kent's  Com.,  3  ed.,  504.)  When  personal  prop- 
erty is  sold,  which,  at  the  time  of  the  sale,  is  in  the  hands  of  a 
third  person,  it  will  be  subject  to  the  attachment  of  the  cred- 
itors of  the  vendor,  unless  the  person  having  the  possession  be 
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notified  of  the  sale,  and  agree  to  hold  the  property  for  the  ven- 
dor. (Whitney  a.  Lynde,  16  Vt.,  579 ;  Marshall  a.  Towne,  2 
Williams'  Vt.,  14;  Cobb  a.  Haskell,  14  Maine,  303 ;  Lanfear 
a.  Summer,  17  Mass.,  110.) 

V.  The  defendants  are  lona-fide  creditors,  and  by  attaching 
the  property  in  the  manner  they  are  proved  to  have  done  in 
Illinois,  acquired  rights  thereto  of  which  they  cannot  be  de- 
vested,  nor  can  they  be  made  liable  for  the  exercise  thereof  by 
the  plaintiffs.  These  rights  allowed  them  to  attach  the  41  safes, 
and,  after  obtaining  judgment  against  Bates  under  the  attach- 
ment, to  sell  the  safes  by  execution  issued  upon  the  judgment 
and  in  payment  of  the  debt,  notwithstanding  the  claims  of  the 
plaintiffs  to  be  purchasers  prior  to  the  attachment,  they  not 
having  reduced  the  property  to  possession  before  the  attach- 
ment. The  acts  of  which  the  plaintiff  complains  are  shown  to 
have  been  done  in  and  by  the  regular  legal  enforcement  of 
remedies  for  the  collection  of  the  defendants'  debts,  upon  per- 
sonal property  situated  in  the  State  of  Illinois.  The  laws  of 
Illinois  expressly  give  to  the  attaching  creditor,  whether  resi- 
dent or  non-resident,  a  right  to  collect  his  debt  out  of  the  prop- 
erty of  the  debtor  in  that  State,  and  the  courts  of  that  State,  in 
construing  and  applying  these  statutes,  have  declared  that  right 
to  be  superior  to  the  right  acquired  by  a  prior  purchaser  who 
had  not  taken  possession  of  the  property  before  the  levy  of  the 
attachment.  In  such  case,  although  the  owner  of  the  goods 
reside  in  New  York,  yet  his  goods  in  Illinois  are  subject  to  the 
laws  of  Illinois.  They  were  protected  by  those  laws,  and  are 
justly  subject  to  such  disposition,  and  liable  to  such  seizure  as 
the  laws  of  that  State  provide  for  the  security  of  the  rights  of 
its  citizens,  and  the  regulations  and  facilities  of  trade  generally, 
within  that  State.  (Story's  Conflict  of  Laws,  §  550.)  When- 
ever the  lex  sitce  allows  the  property  of  non-residents  to  be 
seized  by  a  creditor,  under  an  attachment,  to  enforce  the  pay- 
ment of  his  debt,  for  all  the  purposes  of  the  suit,  the  existence 
of  the  property  so  seized  or  attached  within  the  territory  con- 
stitutes a  just  ground  of  proceeding  to  enforce  the  rights  of  the 
plaintiff  to  the  extent  of  subjecting  such  property  to  execution 
upon  such  decree  or  judgment.  (Story's  Conflict  of  Laws, 
§  549.)  The  title  acquired  under  a  sale  by  virtue  of  such  judg- 
ment is  held  valid  in  every  other  State ;  and  the  same  rule  is 
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applied  to  debts  due  to  non-residents,  which  are  subject  to  like 
process  under  the  local  laws  of  a  State.  (Story's  Conflict  of 
.Laws,  §  550.)  The  statutes  of  Illinois  applicable  to  the  subject 
are — the  statute  regulating  attachments,  and  the  statutes  of 
frauds.  The  courts  of  Illinois  have  repeatedly  held,  and  such 
is  the  present  law,  that  the  lien  of  an  attaching  creditor,  with- 
out notice,  is  superior  to  the  rights  of  a  grantee  of  real  property 
who  has  not  put  his  deed  upon  record  until  after  the  levy  of 
the  attachment ;  and,  that  the  lien  of  the  attaching  creditor, 
without  notice,  is  superior  to  the  rights  of  a  vendee  of  the  at- 
tached personal  property  who  has  not  reduced  it  to  possession 
before  the  levy  of  the  attachment.  The  principle  involved  in 
these  decisions  of  the  courts  of  Illinois  is  in  accordance  with  the 
general  principles  of  international  law,  and  the  decisions  of  the 
courts  in  many  States  of  the  Union.  (/Story's  Conflict  of  Laws, 
§  416,  and  cases  cited  in  n.  1 ;  Olivier  a.  Townes,  14  Martin's 
R.,  93, 102 ;  Lanfear  a.  Sumner,  17 Mass.,  110.  See,  also,  Story's 
Con/.,  §  391.)  The  doctrine  of  the  courts  of  Illinois  on  this 
subject  is  consistent  with  the  principles  of  justice,  and  that 
comity  which  the  courts  of  one  State  of  the  Union  should  al- 
ways manifest  towards  the  rights  of  citizens  of  other  States,  and 
the  laws,  both  statutory  and  common,  of  such  States.  The 
plaintiffs  in  these  causes,  as  is  shown  by  the  admitted  facts,  had 
full  notice  in  season  to  come  in,  under  the  laws  of  Illinois,  and 
test  their  title  by  interpleading  under  the  attachment  law  of 
that  State.  The  defendants,  therefore,  who  are  admitted  to 
have  proceeded  regularly  in  the  collection  of  their  debts  out  of 
the  property  in  question,  according  to  the  laws,  both  statutory 
and  common,  of  Illinois,  are  protected  by  those  laws  and  the 
general  principles  of  international  and  State  law,  against  any 
action  therefor. 

VI.  But  this  action  is  not,  like  most  of  the  actions  on  these 
subjects,  brought  to  test  the  title  obtained  in  another  State  with 
a  title  assumed  to  have  been  given  in  this  State,  nor  is  it  an 
action  of  replevin  to  recover  of  the  person  holding  in  another 
State  the  property  seized  by  the  attachment.  But  it  is  an  ac- 
tion for  an  alleged  wrong  or  tort  committed  by  the  defend- 
ants upon  the  plaintiffs'  rights  in  a  foreign  jurisdiction.  If  the 
act  done  by  the  defendants  in  Illinois  was  a  right  and  legal  act 
there,  and  justifiable  under  the  laws  of  that  State,  it  cannot  be 
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regarded  as  an  illegal  act  or  wrong  here,  but  is  clearly  justifiable 
in  this  State  as  in  the  State  where  it  was  done ;  and  in  such 
case  no  action  can  be  maintained  here  by  reason  of  it.  (Bissell 
a.  Briggs,  9  Mass.,  468.) 

John  B.  Gale  for  the  respondents. 

BY  THE  COURT.* — HOGEBOOM,  J. — These  actions  are  brought 
to  recover  the  value  of  certain  iron  safes,  alleged  to  belong  to 
the  plaintifis,  and  to  have  been  wrongfully  taken  and  carried 
away  by  the  defendants. 

The  defendants  justify  the  taking  of  the  safes  as  being  the 
property  of  John  "W.  Bates.  They  were  seized  under  attach- 
ments against  Bates  at  Chicago,  in  the  State  of  Illinois,  on  the 
5th  day  of  November,  1857,  issued  in  behalf  of  the  defendants. 
Judgments  were  obtained  in  the  attachment-suits  on  the  9th  of 
June,  1858,  by  default,  and  upon  them  the  safes  attached  on 
the  5th  of  November,  1857,  were  sold  at  Chicago  upon  execu- 
tions issued  on  the  judgments. 

Bates,  on  the  3d  of  November,  1857,  sold  or  assigned  the 
safes  to  the  plaintiffs  by  assignment  in  writing,  made  and  deliv- 
ered on  that  day  at  the  city  of  Troy,  in  the  county  of  Rensselaer 
and  State  of  New  York.  The  plaintiffs  were  creditors  of  Bates, 
and  the  assignment  to  them  was  in  good  faith.  They  never 
acquired  actual  possession  of  the  safes,  but  were  proceeding  in 
good  faith  and  with  proper  diligence  to  do  so,  but  were  antici- 
pated and  prevented  by  the  attachments  of  the  defendants. 
Bates,  the  assignor,  and  all  the  assignees  (the  plaintiffs),  except 
one  who  resided  in  Ohio,  were  residents  of  the  State  of  New 
York.  So  also  were  the  defendants,  who  were  the  attaching 
creditors  in  Illinois.  The  property  attached  and  the  attachment 
proceedings  and  subsequent  judgments  and  execution  sales  were 
in  Illinois.  The  sale  or  assignment  of  Bates  to  the  plaintiffs, 
and  all  the  proceedings  in  this  action,  took  place  in  the  State  of 
New  York.  This  action  was  commenced  on  or  about  the  30th 
day  of  June,  1858,  after  the  sales  took  place,  under  execution,  in 
the  State  of  Illinois. 

Under  these  circumstances  the  question  in  this  action  arose, 

*  Present,  WEIGHT,  P.  J.,  GOULD  and  HOGKBOOM,  JJ. 
You  XIII.— 11 
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Which  party  was  entitled  to  prevail — in  other  words,  which 
party  was  to  be  regarded  in  this  State  and  in  this  action  as  hav- 
ing the  better  title  to  the  iron  safes  ?  The  cause  was  tried  at  the 
Rensselaer  circuit  in  February,  1859,  and  judgment  rendered 
for  the  plaintiffs.  The  defendants  appealed  to  the  general  terra. 

My  brother  Gould  is  of  opinion  that  the  judgment  of  the 
circuit  court  was  erroneous  and  should  be  reversed,  for  the 
reason  that  the  defendants  are  protected  by  the  judgment  which 
they  have  obtained  in  the  attachment-suit  against  Bates  in 
Illinois ;  that  inasmuch  as  the  attachment-suits  in  Illinois  were 
not  defended,  nor  any  stay  in  the  proceedings  obtained  therein, 
nor  this  suit  brought  to  bar  the  attaching  creditors'  title  in  Illi- 
nois, but  the  attaching  creditors  allowed  to  proceed  to  judgment 
and  execution  in  Illinois  before  this  suit  was  instituted,  the 
plaintiffs'  remedy,  if  any  they  had,  was  lost — the  defend- 
ants have  been  allowed  to  perfect  title  to  the  property  in  Illi- 
nois ;  full  effect  must  be  given  to  the  judgment  of  that  State, 
and  damages  cannot  be  awarded  in  the  courts  of  this  State 
against  the  defendants,  for  asserting  in  Illinois  their  rights 
under  a  judgment  of  the  courts  of  that  State  valid  when  ren- 
dered, and  valid  by  relation  and  of  force  from  the  time  of  the 
attachment  levied — that  if  the  plaintiffs  had  desired  to  contest 
the  rights  of  the  attaching  creditors  to  the  property  in  dispute, 
they  should  have  come  in  and  defended  in  the  attachment-suit, 
or  should  have  seasonably  demanded  the  property,  and  if  not 
delivered,  brought  suit  for  it  prior  to  the  entry  of  judgment  in 
the  attachment-Buit,  and  that  the  plaintiffs,  by  failing  to  act  on 
the  notice  which  they  had  of  the  attachment  in  Illinois,  and  by 
allowing  the  attachment-suit  there  to  proceed  to  judgment 
without  interposing  there  any  claim  of  title,  have  put  themselves 
in  a  position  where  they  cannot  contest  the  question,  that  by 
force  of  the  Illinois  judgment  the  property  has  been  sold  as  the 
property  of  Bates,  and  at  the  time  of  the  first  demand  in  New 
York  of  the  property  in  question  by  the  plaintiffs  of  the  defend- 
ants, the  property  was  in  the  custody  of  the  law  in  the  State  of 
Illinois,  and  the  proper  person  of  whom  to  make  the  demand 
was  the  sheriff  of  Cook  county,  in  the  State  of  Illinois,  who 
must  be  sued  in  Illinois,  and  who  is  not  sued  here,  and  that  for 
this  reason  the  defendants  must  prevail. 

In  these  views  I  cannot  concur :  I  cannot  perceive  any  such 
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conclusiveness  in  the  Illinois  judgment  as  against  these  plain- 
tiffs, as  is  claimed  for  it. 

The  proceedings  are  between  different  parties.  The  plaintiffs 
in  this  case  are  in  no  proper  sense  either  parties  or  privies  to 
those  proceedings,  and  therefore  not  bound  by  them.  The  at- 
tachment suit  and  proceedings  must  have  been  between  the 
present  defendants  as  plaintiffs  and  John  W.  Bates,  or  some 
one  holding  under  him  as  defendant.  The  present  plaintiffs 
were  strangers  to  them.  Nor  do  I  see  that  the  fact  that  they 
became  cognizant  of  those  proceedings  after  the  levy  of  the 
attachment,  and  before  the  judgment,  can  in  any  manner  affect 
them.  They  had  no  right,  at  least  they  would  have  no  right  in 
this  State,  to  intervene  in  those  proceedings.  My  learned 
brother  supposes  that  in  Illinois  the  assignees  would  have  a 
right  to  come  in  and  defend  the  attachment-suit.  I  do  not 
know  how  this  is,  but  it  would  be  necessary  to  go  at  least  one 
step  further,  before  those  proceedings  could  assume  the  character 
of  an  estoppel — to  wit,  that  the  assignees  should  be  bound  to 
come  in,  or  be  barred.  In  such  event,  it  is  possible  that  the 
judgment  would  be  conclusive  upon  the  present  plaintiffs,  as 
being  one  to  which  they  were  in  effect  either  parties  or  privies. 
But  I  know  of  no  such  law  or  adjudication  in  Illinois,  and  it 
has  not  been  contended  for  by  counsel  in  this  case. 

The  Massachusetts  cases  of  Whipple  a.  Thayer  (16  Pick., 
25),  Daniels  a.  Willard  (/£,,  36),  and  Bullock  a.  Taylor  (II., 
335),  all  hold  that  an  assignment  made  by  an  insolvent  in 
another  State,  valid  by  the  laws  of  that  State,  is  valid  in  Massa- 
chusetts so  far  as  to  protect  personal  property  situated  in  Mas- 
sachusetts at  the  time  of  making  it,  against  an  attachment  in 
Massachusetts  made  by  a  citizen  of  the  State  where  the  assign- 
ment was  made.  It  is  true  the  question  was  tested  by  a  suit 
brought  in  Massachusetts  by  the  assignees,  against  the  attach- 
ing creditor  or  the  officer  levying  the  attachment  previous  to 
judgment  in  the  attachment-suit.  But  I  cannot  see  how  the 
position  or  rights  of  the  assignees  would  have  been  prejudiced 
by  waiting  until  after  a  sale  upon  execution  under  the  judg- 
ment in  the  attachment-suit.  Taking  judgment,  issuing  execu- 
tion, and  making  sale  thereupon,  would  only  have  been  addi- 
tional illegal  steps  to  the  primary  one  of  issuing  and  levying  the 
attachment  upon  property  not  subject  to  it 
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The  Massachusetts  decisions  do  not,  therefore,  as  has  been 
supposed,  favor  the  views  contended  for  on  behalf  of  the  de- 
fendants ;  on  the  contrary,  if  they  prevailed  in  Illinois,  they 
would  be  decisive  to  show  that  if  the  present  plaintiifs  had 
brought  this  action  there,  they,  as  citizens  of  New  York,  show- 
ing title  to  property  in  Illinois  valid  by  the  law  of  New  York, 
where  the  assignment  was  made,  as  against  the  defendants, 
citizens  also  of  New  York,  would  have  been  successful  against 
the  defendants  in  Illinois. 

The  Illinois  proceedings  are  not  therefore  an  estoppel,  and 
we  are  driven  back  to  the  two  questions : 

First,  whether,  in  a  case  like  the  present,  the  law  of  Illinois, 
or  the  law  of  New  York  is  to  govern ;  and  if  the  latter,  then, 
whether  the  plaintiffs'  title  is  superior  to  that  of  the  defendants', 
by  the  law  of  New  York.  I  have  debated  these  questions  at 
sufficient  length  in  the  opinion  delivered  at  the  circuit,  and  I 
have  seen  no  reason,  since  the  more  extended  and  elaborated 
argument  here,  materially  to  change  the  views  then  expressed. 

Perhaps  some  of  the  grounds  upon  which  the  propriety  of 
determining  the  right  to  the  property  in  question  by  the  law  of 
New  York  in  preference  to  that  of  Illinois  rested,  were  not 
made  sufficiently  prominent  in  the  opinion  delivered  at  the 
circuit.  They  may  be  briefly  enumerated  as  follows : 

1.  The  contracting  parties  to  the  contract  or  purchase  under 
which  the  plaintiffs  claim  title,  were  citizens  of  the  State  of  New 
York. 

2.  The   instrument  under  which  the  plaintiffs'   claim  was 
executed  and  delivered  in  the  State  of  New  York,  and  the  con- 
sideration upon  which  it  was  based,  arose  in  that  State. 

3.  The  instrument  under  which  the  plaintiffs  make  title  was 
a  voluntary  sale  or  assignment,  and  not  a  compulsory  one.     By 
a  voluntary  one  is  here  intended,  not  one  without  consideration, 
but  one  without  compulsion,  voluntary,  as  done  by  the  party's 
own  choice,  and  not  in  invitum. 

4.  The  defendants  are  also  citizens  of  the  State  of  New  York. 

5.  The  debts  for  the  collection  of  which   the  defendants' 
attachment  proceedings  were  instituted  in  Illinois,  were  con- 
tracted and  arose  in  the  State  of  New  York. 

6.  The  attachment  debtor  also  resides  in  the  State  of  New 
York. 
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7.  The  forum  of  controversy  is  also  in  the  State  of  New  York. 

The  only  facts  upon  which  the  defendants  rely  are  that  the 
property  in  controversy  was  situated  in  the  State  of  Illinois,  and 
was  seized  there  under  attachment  proceedings  regularly  issued 
in  Illinois. 

These  being  the  facts  and  circumstances  of  the  case,  I  under- 
stand the  law  of  the  State  of  New  York  takes  preference. 
(Hoyt  a.  Thompson,  1  Seld.,  352 ;  Story's  Conflict  of  Laws, 
§§  379,  380,  383,  384,  411 ;  Holmes  a.  Eemsen,  20  Johns.,  258 ; 
Abraham  a.  Plestoro,  3  Wend.,  566  ;  Johnson  a.  Hunt,  23  lb., 
96 ;  Martin  a.  Hill,  12  Barb.,  631 ;  Tyler  a.  Strong,  21  lb., 
198.) 

In  the  case  of  Martin  a.  Hill  (12  Barb.,  631),  the  plaintiff 
was  the  mortgagee,  under  a  certain  chattel-mortgage  of  certain 
oxen  owned  by  one  Millard,  who  was  indebted  to  him,  and 
which  oxen  were  left  in  the  possession  of  the  mortgagor,  under 
circumstances  rebutting  the  idea  of  fraud  or  bad  faith.  By  the 
law  of  Vermont,  such  a  mortgage  unaccompanied  by  possession 
was  void. 

The  mortgagor  and  mortgagee  resided  in  "Washington  county, 
New  York.  The  mortgagor  having  taken  the  oxen  into  the  ad- 
joining town  of  Fairhaven,  in  Vermont,  they  were  seized  upon 
there  by  the  defendant,  who  was  a  constable  of  that  town,  by 
virtue  of  an  execution  upon  a  judgment  obtained  in  Vermont 
against  the  mortgagor,  by  certain  citizens  of  that  State.  This 
action  was  brought  to  recover  their  value,  and  it  was  held  that 
the  nature,  construction,  obligation,  and  effect  of  the  mortgage 
must  be  determined  by  the  laws  of  this  State,  and  that  the  lex 
loci  contractus  controls  as  to  the  validity  and  construction  of 
personal  contracts,  and  that  the  plaintiff  was  entitled  to  judg- 
ment. 

This  was,  however,  but  a  special-term  decision. 

In  the  case  of  Tyler  a.  Strong  (21  Barb.,  198),  it  was  held  at 
general  term,  in  the  7th  district,  that  where  both  the  assignor 
and  assignee  of  a  contract  are  citizens  of  this  State,  and  the 
assignment  is  executed  in  this  State,  and  the  subject  of  the 
contract  is  personal  property,  upon  the  general  principle  that 
the  lex  loci  contractus  controls  the  nature,  construction,  and 
validity  of  the  contract,  the  validity  and  effect  of  the  assign- 
ment, and  the  delivery  and  change  of  possession  of  the  property 
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necessary  to  sustain  it,  depend  upon  our  laws,  although  the 
property  itself  is  situated  in  another  State. 
•  I  cite  these  as  comparatively  recent  cases  in  our  own  court,  iti 
support  of  the  general  doctrine  maintained,  I  think,  by  the 
general  current  of  authority  in  favor  of  the  applicability  of  the 
law  of  New  York  to  the  adjustment  of  the  legal  rights  of  the 
parties  to  this  controversy. 

I  think  the  judgment  of  the  circuit  court  was  correct,  and 
should  be  affirmed. 

WEIGHT,  P.  J. — I  concur  in  the  opinion  that  the  questions, 
whether  there  was  a  valid  sale  or  transfer  of  the  safes  to  the 
plaintiffs,  and  whether  title  had  passed  to  the  latter  before  the 
defendants'  attachments  issued,  are  to  be  determined  by  the 
law  of  New  York,  and  not  of  Illinois.  The  parties  are  residents 
and  citizens  of  this  State.  Bates,  the  assignor,  resided  here. 
The  instrument  by  virtue  of  which  the  plaintiffs  claim,  and 
which  the  defendants,  as  Bates'  creditors,  seek  to  invalidate, 
was  executed  here.  So,  also,  the  debts  which  constituted  the 
consideration  for  the  transfer,  as  well  as  those  upon  which  the 
attachments  issued,  were  contracted  in  New  York.  The  legal 
controversy  is  pending  in  the  courts  of  this  State.  Indeed,  the 
property  in  controversy  was  manufactured  here,  though  hap- 
pening to  be  in  the  hands  of  Bates'  agent  in  Illinois,  at  the 
precise  period  of  the  attempted  transfer.  Under  these  circum- 
stances, if  it  should  be  conceded  that  the  law  of  Illinois  differs 
from  ours,  the  validity  of  the  transfer  is  to  be  tested  and  deter- 
mined by  the  law  of  this  State.  The  law  of  the  owner's  domi- 
cil  determines  the  validity  of  every  transfer.  Alienation  or 
disposition  made  of  personal  property  by  the  owner,  and  the 
nature  and  construction  of  personal  contracts,  is  to  be  controlled 
by  the  lex  loci  contractus.  This  is  the  general  rule  ex  comitati  • 
but  a  particular  State  may,  by  its  statute  or  customary  law, 
make  special  provisions  in  respect  to  personal  property  actually 
within  its  territory,  in  favor  of  its  own  citizens,  as  it  has  entire 
dominion  over  it  while  therein  in  points  of  sovereignty  or  juris- 
diction. 

A  voluntary  transfer  of  personal  property  which  is  valid  by 
the  law  of  the  owner's  domicil,  is  valid  everywhere,  except  the 
law  of  the  particular  sovereignty  in  which  it  is  situated  has 
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abrogated,  or  is  in  contravention  in  special  cases  of,  the  general 
rule  of  the  public  law.  It  is  not  to  be  assumed,  in  the  absence 
of  evidence  that  the  lex  domicillii  does  not  govern  in  Illinois,  in 
the  case  of  a  voluntary  transfer  and  disposition  of  personal 
property  by  the  owner,  as  well  as  in  this  State.  Nor  that  if 
this  case  were  pending  in  that  State,  the  nature,  validity,  and 
construction  of  Bates'  assignment  would  not  be  determined  by 
the  law  of  New  York. 

The  remedy  to  be  pursued  in  invitum  as  against  personal 
property  is  controlled  by  the  State  in  which  such  property 
actually  is ;  but  because  a  citizen  of  a  foreign  State  may  elect  to 
pursue  such  remedy  against  the  property  of  another  foreign 
citizen,  temporarily  within  the  jurisdiction  of  a  particular  State, 
it  does  not  follow  that  a  controversy  respecting  the  title  of  such 
property  is  to  be  determined  by  the  law  of  the  latter  State. 
Were  the  controversy  pending  in  the  latter  State,  this  would 
be  assuming  that  the  lex  domicillii  did  not  govern  them.  This 
litigation,  however,  which  involves  simply  the  question  whether 
property  in  the  safes  had  passed  to  the  plaintiffs  before  they 
were  attached  for  the  debt  of  Bates,  is  pending  here,  and  I 
think  is  to  be  determined  by  our  law. 

Now,  by  the  law  of  this  State,  was  there  a  valid  sale  and 
transfer  of  the  property  to  the  plaintiffs,  prior  to  the  issuing  of 
the  attachments?  for  if  there  was,  the  defendants  were  not 
justified  in  attaching  it  for  the  debt  of  Bates.  On  the  argu- 
ment, I  supposed  this  to  be  the  principal  and  the  gravest  ques- 
tion in  the  case.  Upon  a  careful  examination,  however,  I  have 
become  satisfied  that  the  transfer  was  valid,  and  that  Bates  by 
the  instrument  executed  on  the  2d  of  November,  1857,  effectu- 
ally devested  himself  of  all  title  to  the  property  itself.  He 
manifestly  intended  to  transfer  the  property  directly  to  the 
plaintiffs,  his  creditors,  by  way  of  security.  No  trust  was 
designed ;  the  legal  effect  of  the  provisions  of  the  assignment 
was  not  to  create  any ;  and  the  legal  title  passed  immediately 
and  absolutely  to  the  plaintiffs.  Bates  never  could  have  inval- 
idated the  sale  and  reclaimed  the  property  on  the  ground  of 
fraud,  or  that  delivery  of  possession  of  the  subject-matter  of  the 
assignment,  which  was  at  a  distance,  did  not  accompany  a 
delivery  of  the  instrument  itself.  But  the  court  below  found 
that  there  was  no  fraud  in  fact ;  there  is  none  in  law  arising 
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from  the  provisions  of  the  instrument,  and  no  proper  parties  to 
raise  the  question  if  there  had  been  any,  and  immediate  deliv- 
ery was  not  indispensable  to  consummate  a  change  of  title. 
There  may  be  a  valid  sale  of  personal  property,  and  the  title 
will  pass  to  the  vendee,  though  unaccompanied  by  immediate 
delivery.  Our  statute  makes  an  assignment  of  chattels,  unac- 
companied by  immediate  delivery,  presumptively  fraudulent  as 
against  the  creditors, — that  is,  the  judgment-creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers  in 
good  faith ;  but  even  as  respects  these  classes  of  persons  (and 
they  are  the  only  ones  that  can  raise  the  question  of  fraud),  it 
is  not  required  that  delivery  should  accompany  the  written 
instrument  of  transfer,  to  pass  the  title  to  the  thing  transferred. 
The  fact  that  the  assigned  property  was  not  delivered  simulta- 
neously with  the  instrument,  does  not  prevent  a  change  of 
ownership,  but  only  casts  suspicion  upon  the  fairness  and  good 
faith  of  the  transaction,  and  as  against  the  creditors  of  the 
assignor,  or  subsequent  purchasers  without  notice  of  the  assign- 
ment, throwing  the  onus  upon  the  assignee  to  show  that  the 
assignment  was  made  in  good  faith,  and  without  any  fraudulent 
intent.  If  the  assignment  in  this  case  was  valid,  and  passed 
the  title  to  the  safes  as  against  Bates,  it  was  equally  so  against 
the  defendants,  who  were  only  creditors  at  large,  and  not  in  a 
position  to  attack  such  assignment  as  fraudulent.  They  had 
not  proceeded  to  judgment  and  execution,  and  thereby  placed 
themselves  in  a  position  that  the  assignment  interfered  with  the 
assertion  of  their  right  to  the  property  in  question ;  and  until 
this  was  done,  they  were  equally  bound  by  Bates'  acts  as  Bates 
was  himself.  The  act  of  attaching  as  creditors  at  large,  the 
assigned  property,  did  not  put  them  upon  the  footing  of  bona- 
fide  purchasers  for  value  without  notice,  so  as  to  enable  them 
to  call  in  question  the  validity  of  the  act  of  Bates  in  disposing 
of  such  property.  Were  this,  however,  otherwise,  there  is  no 
provision  of  the  assignment  having  the  effect  to  hinder,  delay, 
or  defraud  Bates'  creditors.  It  is  true  that  the  effect  is  to  give 
a  preference  to  certain  of  his  creditors,  which  he  had  the  right 
to  do,  but  if  the  transaction  is  to  be  regarded  as  clothing  the 
plaintiffs  with  a  trust,  there  is  no  provision  of  the  instrument 
operating  as  a  restraint  upon  the  discretion  of  the  trustees,  or 
any  conditions  imposed  which  would  hinder  or  delay  Bates' 
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creditors,  in  reaching  any  surplus  that  might  remain  after  the 
satisfaction  of  the  plaintiffs'  demands.  "Vfith  regard  to  the 
provisions  as  to  the  mode  of  selling,  and  the  price  to  be  ob- 
tained for  the  assigned  property,  I  entirely  concur  in  the  view 
taken,  and  the  construction  placed  on  them,  by  the  learned 
judge  at  the  circuit. 

If  the  title  to  the  property  had  been  changed,  it  could  not  be 
legally  attached  for  a  debt  due  from  Bates.  It  was  no  more 
lawful  in  Illinois  to  attach  property  for  the  debt  of  B.,  than  it 
would  have  been  in  New  York.  It  is  supposed,  however,  that 
because  the  plaintiffs  had  notice  of  the  attachment-suits,  and 
permitted  them  to  go  to  judgment  undefended,  that  they  are  in 
some  way  concluded  or  estopped  by  such  judgment  from  con- 
testing, in  the  courts  of  this  State,  the  title  to  the  property.  This 
cannot  be  so.  The  plaintiffs  were  not  bound  to  interpose  their 
claim  of  title  in  the  suits  in  Illinois,  or  be  barred.  They  were 
not  parties,  or,  in  any  legal  sense,  privies  to  that  litigation. 
Because  the  defendants  had  chosen  to  attach  their  property  for 
the  debt  of  another,  and  they  were  casually  notified  of  the 
illegal  act,  and  suffered  the  proceeding  to  go  undefended,  they 
are  not  consequently  concluded  by  the  judgment  subsequently 
obtained. 

The  defendants  were  wrongdoers  in  issuing  and  levying  the 
attachments,  and  the  subsequent  acts  of  taking  judgment  and 
selling  the  property,  were  but  further  illegal  steps.  In  pursu- 
ing their  remedy  against  the  property,  they  could  only  acquire 
and  sell,  by  force  of  their  judgment,  the  title  and  interest  of 
Bates,  if  he  had  any.  If  they  wrongfully  attached  the  property 
of  strangers,  though  those  strangers  may  have  been  casually 
informed  of  the  proceeding,  and  did  not  come  in  and  defend,  or 
demand  a  delivery  of  the  property,  and  bring  suit,  I  am  unable 
to  perceive  how  a  judgment  against  Bates,  or  in  rem,  as 
against  the  property  of  Bates,  can  estop  the  real  owners  of  the 
property  from  asserting  their  title,  in  an  action  against  the 
wrongdoers. 

I  think  that  the  action  was  well  tried  at  the  circuit,  and  that 
the  judgment  is  right.  I  vote  for  an  affirmance  of  the  judg- 
ment. 

GOULD,  J.  (dissenting). — I  find  the  opinion  of  a  majority  of 
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the  court,  conveying,  as  it  seems  to  me,  an  erroneous  impression 
of  the  law  of  the  State  of  Illinois ;  and  as  I  deem  that  law  to 
have  a  controlling  effect  in  this  case,  I  make  my  opinion  on  that 
point  more  full  and  particular  than  the  one  I  submitted  at  the 
term. 

It  is  fully  proved,  and,  indeed,  the  plaintiffs  admit,  that  by 
the  undisputed  law  of  that  State,  had  these  plaintiffs  undertaken 
there  to  claim  this  property,  as  being  theirs  by  the  assignment 
from  Bates,  the  defendants,  as  creditors  of  Bates,  having  by 
their  attachment,  obtained  the  first  actual  possession,  would 
have  held  the  property.  That  is  to  say,  by  the  law  of  Illinois, 
the  property  was  then  Bates'  as  in  favor  of  the  attaching  cred- 
itor whose  attachment  was  levied  against  the  assignees,  whose 
attempt  to  take  actual  possession  was  subsequent  to  that  levy. 

The  defendants,  having  thus  attached  what,  by  the  laws  of 
the  land  where  they  sued,  was  Bates'  property,  pursued  their 
remedy  to  judgment  (the  property  being  all  the  time  in  the 
custody  of  the  law),  and  under  an  execution  on  that  judgment, 
they  sold  Bates'  property.  After  that  sale,  the  plaintiffs  in 
New  York  commenced  this  suit  against  the  defendants,  for 
having  committed  a  trespass  in  selling  the  plaintiffs'  property 
on  that  execution,  as,  by  the  law  of  New  York,  the  assignment 
passed  the  title  of  this  property  to  the  plaintiffs  prior  to  the 
levying  of  the  attachment. 

There  is  no  pretence  that  there  was  any  attempt  on  the  part 
of  the  defendants  to  overreach  the  plaintiffs,  or  that  there  was 
any  unfairness  in  their  proceeding,  since  the  case  shows  that 
the  suit  in  Illinois  was  commenced  and  the  attachments  levied, 
before  the  defendants  knew  that  Bates  had  assigned  the  prop- 
erty to  the  plaintiffs,  and  both  parties  were  bona-ficZe  creditors 
of  Bates,  having  equal  equities,  and  both  and  Bates  were  res- 
idents of  New  York. 

To  the  judgment  of  the  court  of  Illinois  we  are  bound  to  give 
"  full  faith  and  credit"  ( U.  S.  Const.,  art.  4,  §  1),  and  also  to 
their  public  acts.  Now  had  the  State  of  Illinois  a  statute  by 
which  this  property  (as  between  these  two  parties)  was  Bates', 
and  was  held  as  such  by  the  attachments ;  can  there  be  the 
least  doubt,  that  giving  full  faith  and  credit  to  their  public  acts 
would  compel  us  to  treat  this  property  as  Bates',  and  held  by 
the  attachment  ?  Would  there  be  any  wrong  in  saying  that 
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when  Bates  put  his  property  in  Illinois,  he  made  it  subject  to 
the  law  of  Illinois.  And  I  am  unable  to  see  that  because  the 
rule  before  us  is  one  of  the  common  law  of  Illinois,  it  enters  any 
the  less  absolutely  into  the  essence  of  their  judgment.  A  judg- 
ment in  a  suit  commenced  by  attachment,  acts  in  rem,  and 
where  the  defendant  is  a  non-resident,  and  is  not  personally 
served  with  process,  it  acts  only  in  rem,  as  much  so  as  if  the 
subject  of  the  suit  were  land  situated  where  the  suit  is  brought. 

Parties  who  send  personal  property  to  a  foreign  jurisdiction 
are  as  much  bound  by  its  laws  as  to  that  property,  as  they 
would  be  in  regard  to  land  there  situated,  whenever  under  that 
foreign  jurisdiction  and  by  its  laws,  a  lien  on,  or  a  right  or  title 
to,  that  personal  property  attaches. 

In  this  case,  by  the  law  of  Illinois,  the  defendants,  when  their 
attachment-suit  went  to  judgment,  had  a  lien  on  this  property 
(which  lien  related  back  to  the  time  of  levying  the  attachment), 
which  was  by  the  sale  perfected,  as  of  the  date  of  the  levy,  into 
a  title  immediately  derived  from,  and  succeeding  to,  Bates' 
title ;  and  these  plaintiflfe  never  had  any  title  in  that  State,  and 
by  its  laws  never  could  have  any  as  against  these  defendants. 
As  I  understand  the  authorities,  this  view  is  fully  sustained  by 
them.  Story's  Conflict  of  Laws  (§  550)  says :  "  whenever  per- 
sonal property  is  taken  by  arrest,  attachment,  or  execution 
within  a  State,  the  title  so  acquired  under  the  laws  of  the  State 
is  valid  in  every  other  State."  (3  T.  R.,  733 ;  9  Mass,,  468.) 

For  illustration,  take  a  case  which  would  seem  closely  anal- 
ogous to  the  one  before  us.  Were  it  the  law  of  Illinois  that  a 
common  carrier  has  not  a  lien  for  his  charges  upon  the  goods 
carried,  and  were  a  citizen  of  this  State,  acting  as  a  common 
carrier,  to  transport  for  a  citizen  of  this  State,  goods  through 
this  State  to  Chicago  ;  and  there  the  owner  of  the  goods  were 
to  take  them  from  their  place  of  storage  in  disregard  of  the 
carrier's  claim  for,  and  demand  of,  his  charges  (let  the  taking 
be  with  or  without  legal  process),  could  the  carrier  (having 
there  made  the  demand  for  the  return  of  the  goods),  on  the  re- 
turn of  both  parties  to  this  State,  sue  the  owner  for  the  taking 
of  the  property  in  disregard  of  the  lien,  the  qualified  title  which 
our  law  would  have  given  him  had  the  property  reached  the 
end  of  its  transportation  here  ?  Very  plainly  not. 

I  think  a  principle,  similar  to  the  one  I  hold,  has  been  held 
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at  general  terra,  in  the  first  district.  A  passenger  on  a  steam- 
boat was  killed  by  the  explosion  of  the  boiler,  within  another 
State,  and  the  passenger's  administrator,  being  a  resident  of  this 
State,  sued  the  proprietors  of  the  boat  in  our  court,  under  our 
statute,  which  gives  damages  in  such  cases,  and  jurisdiction  of 
the  persons  of  the  defendants  was  obtained  by  due  service  of 
process. 

The  defendants  demurred  to  the  complaint,  and  the  demurrer 
was  sustained,  because,  when  and  where  done,  the  acts  of  the 
defendants  gave  no  right  of  action  under  our  law,  which  differed 
from  that  of  the  State  in  whose  jurisdiction  the  injury  was  in- 
flicted. (18  How.  Pr.,  335.)  I  can  see  no  difference  between 
a  case  where  the  statute  laws  so  vary,  from  one  where  the 
common  law  of  our  jurisdiction  is  proved  to  differ  from  that  of 
another.  Having  at  first  paid  more  attention  to  this  point  of 
the  case  than  to  the  nature  and  construction  of  the  instrument 
by  which  Bates  transferred  the  property  to  these  plaintiffs,  I 
allowed  the  transfer  to  pass  as  a  valid  one.  But  upon  more 
careful  examination  I  am  by  no  means  satisfied  that  a  debtor 
can  transfer  one  part  of  his  property  to  secure  or  pay  certain 
creditors,  with  a  proviso  that  it  shall  not  be  sold  except  at  a 
specified  price,  or  at  such  reasonable  price  as  the  assignor  or 
one  of  the  assignees  should  in  writing  approve.  It  is  a  provi- 
sion for  an  indefinite  delay  in  the  application  of  the  property 
(and  the  return  of  the  surplus,  if  any,  to  Bates  or  to  each  of  his 
creditors),  at  the  arbitrary  pleasure  of  the  assignor  and  one  of 
the  assignees  ;  and  if  valid,  no  length  of  delay  would  authorize 
a  creditor  to  expedite  their  movements,  and  it  must  be  borne  in 
mind,  that  if  such  transfer  of  part  of  a  debtor's  property  be 
good,  a  like  transfer  of  the  rest  of  it  must  be.  So  that  to  sus- 
tain this  transfer,  it  is  necessary  to  hold  that  a  general  assign- 
ment, with  such  a  provision  in  it,  would  be  good. 

For  both,  or  either,  of  these  reasons,  I  think  anew  trial  should 
be  had,  though  I  am  reluctant  to  dissent  from  my  brethren. 
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MANDEVILLE  a.  REED. 
Court  of  Appeals;  July  Term,  1850. 

MECHANIC'S  LIEN. — EFFECT  OF  ASSIGNMENT  BY  CONTRACTOR. — 
JOINT-DEBTORS. 

Where  two  defendants  had  made  a  joint  contract  with  a  builder  for  the  erection 
of  two  houses,  one  to  be  placed  on  a  lot  owned  in  severally  by  one  defendant, 
and  the  other  on  another  lot,  owned  in  like  manner  by  the  other  defendant ; 
and  the  plaintiff,  a  mechanic  employed  by  the  contractor,  complied  with  the 
provisions  of  Laws  of  1830,  ch.  330, — enabling  a  mechanic,  who  has  performed 
work  towards  the  erection,  construction,  or  finishing  of  any  building  in  the 
city  of  New  York  to  procure  a  lien  upon  such  building, — and  the  contractor, 
on  being  notified,  had  not  disputed  the  account ; — Held,  that  the  defendants 
were  jointly  liable  to  the  plaintiff  for  the  price  of  his  labor. 

It  seems,  that  it  would  be  sufficient  (under  Laws  of  1830,  ch.  330)  for  a  mechanic, 
in  order  to  acquire  the  right  as  against  the  joint-owners  of  a  building,  to  be 
paid  the  sum  due  him,  out  of  the  fund  due  or  to  become  due  from  them  to  the 
contractor ^  to  deliver  the  account  attested,  as  required  by  the  statute,  to  either 
of  such  joint-owners. 

A  general  assignment  for  the  benefit  of  creditors  by  a  builder,  after  making  a 
contract  for  the  erection  of  a  building,  and  for  payment  upon  the  completion  of 
the  work,  does  not  operate  to  change  the  relation  between  the  contractor  and 
the  owner.  The  builder  is  still  responsible  to  the  owner  for  the  performance 
of  the  contract ;  and  a  mechanic  who  has  performed  labor  for  the  contractor 
upon  the  building,  can,  as  well  after  as  before  the  assignment,  acquire  a  right 
to  be  paid  the  amount  due  him,  out  of  moneys  due  from  the  owners,  on  the 
performance  of  the  contract. 

Appeal  from  a  judgment. 

This  action  was  commenced  in  1847,  in  the  New  York  Com- 
mon Pleas,  to  recover  judgment  for  the  amount  of  a  mechanic's 
lien  upon  real  property  of  the  defendants  David  B.  and  Eli  H. 
Reed,  for  the  sum  of  one  hundred  dollars. 

The  defendants  were  the  owners  in  severalty  of  two  lots  upon 
the  Tenth  Avenue,  in  the  city  of  New  York,  at  the  time  the 
plaintiff  worked  upon  the  buildings  thereon  erected.  They  had 
made  a  joint  contract  with  one  Gillman,  for  the  erection  of 
buildings  upon  the  two  lots,  providing  for  partial  payments 
during  the  progress  of  the  work,  and  payment  in  full  upon  the 
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completion  of  the  buildings.  Gillman,  in  pursuance  of  his  con- 
tract, commenced  the  erection  of  the  buildings  agreed  upon, 
and  employed  the  plaintiff  to  construct  the  stairs  in  the  two 
buildings. 

On  July  24th,  1847,  the  plaintiff  served  upon  David  B. 
Reed  an  account  against  the  contractor,  accompanied  with  his 
own  affidavit,  in  the  form  prescribed  by  the  statute,  and  an  af- 
fidavit of  one  of  his  workmen,  and  a  notice  of  his  demand 
against  any  money  due  the  contractor  upon  the  building  owned 
by  David  B.  Reed.  The  account  and  notice  were  as  follows : 

"  Mr.  George  Gillrnan, 

To  Henry  Mandeville,  Dr. 

To  building  three  flights  of  stairs  in  the  building  hereinafter 
mentioned,  in  the  sum  of  fifty  dollars,  pursuant  to  a  parol  con- 
tract toward  the  erection,  construction,  and  finishing  of  a  build- 
ing on  the  westerly  side  of  Tenth  Avenue,  one  door  above  Thirty- 
sixth-street,  in  the  city  of  New  York.  Dated,  July  24,  1847. 

Henry  Mandeville." 

"  To  David  B.  Reed.  Sir. — Please  to  take  notice  that  I  have 
a  demand,  as  in  the  within  account  stated,  amounting  to  the 
sum  of  fifty  dollars,  which  remains  unpaid.  Dated,  July  24, 
1847.  Yours,  &c., 

Henry  Mandeville." 

A  similar  account,  with  like  affidavits,  and  a  claim  for  the 
same  amount  were  served  upon  Eli  H.  Reed,  except  that  the 
premises  described  in  the  account  were  the  house  and  lot  owned 
by  him  in  severalty. 

Upon  the  trial,  after  proof  of  these  facts  and  of  the  employ- 
ment of  the  plaintiff  by  the  contractor,  and  of  the  value  of  his 
labor  and  materials,  and  that  $700  was  due  upon  the  contract 
from  the  defendants,  the  plaintiff  rested.  The  defendants 
moved  for  a  nonsuit  on  the  grounds — 1st.  That  there  was  a 
misjoinder  of  the  defendants,  inasmuch  as  the  plaintiff  had 
elected  to  proceed  separately,  and  afterwards  brought  his  action 
against  both  defendants.  2d.  That  the  attested  accounts  should 
have  been  made  against  both  defendants.  3.  That  inasmuch 
as  the  bill  of  particulars  was  made  out  against  each  separately, 
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the  plaintiff  could  not  recover  against  both  defendants.  The 
court  denied  the  motion,  and  the  defendants  excepted. 

The  defendants  then  proved  that  on  the  10th  day  of  July, 
1847,  Gillman  had  made  a  general  assignment  of  his  property, 
in  trust  for  his  creditors ;  that  at  the  time  of  their  assignment 
no  money  was  payable  to  Gillman  upon  the  contract;  that 
his  assignee  had  given  defendants  notice  of  the  assignment,  and 
that  he  claimed  the  benefits  of  the  contract  before  the  service 
of  the  notices  of  lien ;  that  the  assignee  subsequently  completed 
the  buildings  and  claimed  the  balance  of  the  contract-price. 

The  defendants  requested  the  court  to  charge — 1st.  That  as 
the  work  was  not  done  and  the  money  was  not  due  to  the  plain- 
tiff when  his  attested  account  was  served,  he  was  not  entitled  to 
recover.  2d.  That  inasmuch  as  the  legal  title  to  the  last  pay- 
ment of  seven  hundred  dollars  had  become  vested  in  the  as- 
signee, before  the  service  of  the  attested  accounts,  nothing  ever 
became  due  to  the  contractor,  Gillman,  upon  which  the  account 
could  take  effect.  The  court  refused  so  to  charge,  and  the  de- 
fendants excepted.  A  verdict  was  rendered  against  both  de- 
fendants for  one  hundred  dollars.  The  defendants  applied 
before  the  full  bench  of  judges,  in  the  Common  Pleas,  for  a 
new  trial,  which  motion  was  denied :  the  defendants  took  the 
present  appeal. 

Edward  Hoffman,  for  the  appellants. 

James  Green,  for  the  respondent. — I.  The  attested  accounts 
served  were  sufficient  both  in  form  and  substance :  the  accounts 
thus  served  were  not  disputed. 

II.  The  defendants,  although  owners  of  the  respective  houses 
in  severalty,  yet  were  joint  contractors  and   owners  of  the 
fund :  the  action  was,  therefore,  properly  brought  against  them 
jointly. 

III.  As  to   the   assignment  by  Gillman  to  Jarvis.     1.  The 
only  effect  of  the  assignment  is  to  put  the  assignee  in  the  place 
of  the  contractor.     (Donaldson  a.  Wood,  22  Wend.,  395  ;  Mun- 
sell  a.  Lewis,  4  Hill,  635.)     2.  If  the  contract  did  not  pass  un- 
der the  assignment,  then  Jarvis  acted  as  the  agent  of  Gillman 
in  completing  the  buildings.     3.  The  buildings  were  completed 
under  the  contract,  and  the  last  instalment  became  due  under 
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the  contract,  therefore  the  defendants  were  bound  to  pay  the 
plaintiff  his  claim  out  of  the  fund.  4.  The  contractor  cannot 
devest  the  workman  of  his  right  to  a  lien  by  assigning  his  con- 
tract ;  if  he  could,  the  object  of  the  statute  regulating  these  pro- 
ceedings would  be  defeated. 

BY  THE  COURT. — JEWETT,  J. — The  two  defendants,  having 
made  &  joint  contract  in  writing,  with  Gillman,  for  the  erection 
of  two  houses,  although  one  was  to  be,  and  was  placed  on  a  lot 
owned  in  severalty  by  one  defendant,  and  the  other  on  another 
lot  owned  in  like  manner  by  the  other  defendant,  under  the 
provisions  of  the  Act  of  1830  (Laws  of  1830,  ch.  330,  412),  are 
jointly  liable  to  the  plaintiff,  who  performed  the  work  in  build- 
ing the  stairs  in  the  houses  respectively,  if  the  plaintiff  has 
complied,  on  his  part,  with  the  provisions  of  the  statute,  requi- 
site to  entitle  one  to  obtain  a  lien,  who  performs  work  towards  the 
erection,  construction,  or  finishing  of  any  building  in  the  city 
of  ISTew  York,  erected  under  a  contract  in  writing,  between  the 
owner  and  builder  or  other  person.  The  fact  that  the  defend- 
ants did  not  jointly  own  the  lots  on  which  the  houses  were 
erected,  is,  as  I  think,  wholly  immaterial.  They  may  be  re- 
garded as  owners,  in  respect  to  the  contract  with  the  builder  of 
the  houses,  within  the  true  interpretation  of  the  statute.  The 
plaintiff  agreed  with  Gillman,  as  the  evidence  shows,  to  erect 
the  stairs  in  both  houses  for  $100.  Having  finished  the  work 
on  the  24th  of  July,  1847,  he  made  out  an  "attested  account" 
against  Gillman  of  fifty  dollars,  for  building  three  flights  of 
stairs  in  the  building  one  door  above  36th-street,  in  New  York ; 
and  a  like  account  of  fifty  dollars  for  building  the  like  stairs  in 
a  building  two  doors  above  the  same  street,  both  on  the  west- 
erly side  of  the  10th  Avenue ;  and  made  an  affidavit  annexed  to 
each  account  that  it  was  just  and  true,  and  a  correct  account  of 
the  amount  and  value  of  the  work  and  labor  done  and  per- 
formed by  him  towards  the  erection  of  the  building  above  men- 
tioned, and  that  there  was  then  due  and  remaining  unpaid  and 
unsatisfied  for  the  same,  the  sum  of  fifty  dollars. 

They  were  the  same  buildings  contemplated  to  be  built  by 
the  contract  made  between  the  defendants  and  Gillman. 

There  was,  also,  an  affidavit  subjoined  to  each  account,  made 
by  Thomas  Jameson  the  same  day,  to  the  effect  that  the  value 
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of  the  work  performed  by  the  plaintiff,  was  correctly  stated  in 
the  account. 

There  was  a  notice  annexed  to  each  account,  subscribed  by 
the  plaintiff;  the  one  annexed  to  the  account  first  mentioned, 
was  addressed  to  the  defendant,  David  B.  Reed,  and  the  other 
to  Eli  H.  Reed,  and  stated  that  the  subscriber  had  a  demand  as 
in  the  within  account  stated,  amounting  to  fifty  dollars,  which 
remained  unpaid.  These  accounts,  witli  the  affidavits  and  no- 
tice annexed,  were  served  on  the  24th  day  of  July,  1847.  The 
first  named,  on  David  B.  Reed,  and  the  other,  on  Eli  II.  Reed. 
When  the  account,  <fcc.,  was  served  on  David  B.  Reed,  he  said 
that  the  plaintiff  had  been  expeditious  in  finishing  up  the  con- 
tract, expressed  himself  satisfied,  and  stated  that  there  was  $690 
due  to  the  contractor. 

On  the  trial  it  was  objected  to  the  giving  the  accounts  in 
evidence,  on  the  ground  that  each  was  made  out  against  one 
defendant  for  one  half  of  the  amount  claimed  to  be  due  to  the 
plaintiff  under  the  contract. 

The  objection  was  overruled,  and  the  evidence  received.  It 
was  also  insisted,  on  a  motion  for  a  nonsuit,  that  there  was  a 
misjoinder  of  the  defendants ;  that  the  plaintiff  having  made  out 
his  account  for  the  work  done  on  each  house  separately,  could 
not  sustain  an  action  for  the  recovery  of  the  whole  sum  due 
him  against  the  defendants  jointly,  but  should  have  proceeded 
against  them  severally  for  the  recovery  of  the  accounts  as  made 
out  by  him.  There  was  no  objection  made,  that  both  accounts, 
affidavits,  and  notices  had  not  been  served  or  delivered  to  both 
defendants. 

The  attested  accounts  were  not  made  against  the  defendants, 
or  either  of  them,  but  against  Gillman,  the  builder,  and  the 
employer  of  the  plaintiff,  as  is  contemplated  by  the  statute; 
and  might  as  well,  as  it  respects  their  legal  effect,  be  made  as 
they  were,  in  two  accounts,  one  for  each  house,  identifying  it 
upon  which  the  work  was  performed,  as  in  one  account  show- 
ing that  work  of  the  value  of  $50  had  been  performed  on  each 
house.  The  mechanic,  &c.,  to  entitle  himself  to  the  benefit  of 
the  provisions  of  the  statute,  is  required,  not  only  to  make  "  an 
attested  account  of  the  amount  and  value  of  the  work  and 
labor  performed  and  unpaid,"  but  he  is  required  to  deliver  the 
same  to  the  owner  of  the  building.  If  the  defendants  may  be 
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regarded,  as  between  themselves  and  the  contractor  and  other 
persons  doing  work  towards  the  erection  of  the  buildings  con- 
tracted to  be  built,  as  joint-owners,  by  reason  of  their  joint  con- 
tract (and  I  think  they  may),  it  would  probably  be  sufficient 
for  the  mechanic,  &c.,  in  order  to  acquire  a  right  as  against  the 
owners  of  the  building  to  be  paid  the  sum  due  him  out  of  the 
fund  due  or  to  become  due  from  them  to  the  contractor,  to 
deliver  his  account  so  attested  to  either  of  such  joint-owners. 
I  think  it  comes  within  the  rule  which  prevails  (except  in  giv- 
ing notice  to  charge  indorsers  of  commercial  paper),  that  where 
"several  are  jointly  bound  to  do  an  act,  upon  notice  to  them, 
notice  to  one  is  sufficient."  (3  Com.  Dig.,  tit.  Condition,  L.  9 ; 
5  lb.,  tit.  Pleader,  C.,  71.  See,  also,  Crowder  a.  Shee,  1  Campb., 
374.)  Bat  it  is  not  necessary,  for  the  disposition  of  this  cause, 
to  decide  that  question,  and  I  do  not  intend  to  express  a  decided 
opinion  upon  it ;  for,  as  I  have  already  observed,  the  question 
was  not  made  on  the  trial,  nor  has  it  been  made  on  the  argu- 
ment here.  Upon  the  delivery  of  such  account  to  the  owners 
of  the  building,  the  statute  makes  it  their  duty  to  retain  out  of 
their  subsequent  payments  to  the  contractor,  the  amount  of 
such  work  and  labor,  for  the  benefit  of  the  person  who  has  so 
performed  the  same. 

The  defendants  proved  by  Gillman,-that  when  the  plaintiff's 
attested  accounts  were  served,  it  would  cost  about  $8  to  fulfil 
his  contract  with  him ;  that  he  did  not  contest  the  account  of 
the  plaintiff,  because  he  had  made  an  assignment  to  Jarvis,  and 
supposed  that  it  took  away  all  right  from  him  to  do  so. 

The  second  section  of  the  statute  provides,  that  whenever  any 
amount  of  labor  performed  on  a  building  erected  under  such 
contract  shall  be  placed  in  the  hands  of  the  owner  of  such 
building  or  his  authorized  agent,  it  shall  be  the  duty  of  such 
owner  or  agent  to  furnish  his  contractor  with  a  copy  of  such 
papers,  in  order  that  if  there  shall  be  any  disagreement  between 
such  contractor  and  his  creditor,  they  may,  by  amicable  adjust- 
ment between  themselves,  or  by  arbitration,  ascertain  the  true 
sum  due.  And  if  the  contractor  shall  not,  within  ten  days  after 
the  receipt  of  such  papers,  give  the  owner  written  notice  that  he 
intends  to  dispute  the  claim  ;  or  if  in  ten  days  after  giving  such 
notice,  he  shall  refuse  or  neglect  to  have  the  matter  adjusted  as 
aforesaid,  he  shall  be  considered  as  assenting  to  the  demand, 
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and  the  owner  shall  pay  the  same  when  it  becomes  due.  Sec- 
tion 3  provides  for  the  submission  to  arbitration,  in  case  the 
contractor  shall  dispute  the  claim  of  the  person  performing  the 
work,  &c.  And  section  4  provides  that  when  the  amount  due 
shall  be  adjusted  as  before  provided,  and  the  contractor  shall 
not  within  ten  days  after  pay  the  sum  due  to  his  creditor,  with 
costs  incurred,  the  owner  shall  pay  the  same  out  of  the  fund,  as 
provided  by  the  statute,  and  that  amount  due  may  be  recovered 
from  the  owner  by  the  creditor  of  his  contractor,  &c.  The 
accounts  of  the  plaintiff  having  been  served,  as  provided  by  the 
statute,  and  Gillman  having  neglected  to  give  the  defendants 
notice  that  he  intended  to  dispute  the  plaintiffs  claim,  he  must 
be  considered,  as  provided  by  the  statute,  as  assenting  to  it. 
And  the  defendants  became  liable  to  pay  it  out  of  the  moneys 
due  or  to  become  due  to  Gillman. 

The  assignment  by  Gillman  to  Jarvis  did  not  change  the 
relation  existing  between  the  defendants  and  Gillman  by  the 
contract,  or  affect  the  relation  between  the  latter  and  the  plain- 
tiff. Gillman  remained  after,  as  before,  the  contractor,  and  re- 
sponsible to  the  defendants  for  the  performance  of  his  contract 
with  them,  as  well  as  with  the  plaintiff,  who  could  as  well  after, 
as  before,  acquire  a  right  to  be  paid  the  amount  due  to  him 
from  the  defendants,  in  "respect  to  the  money  to  become  due 
from  them  as  owners,  on  the  performance  of  the  contract  made 
with  them  by  Gillman.  Jarvis,  the  assignee,  was  not  substituted 
in  his  place,  nor  did  he  contract  any  obligation  to  perform  the 
contract,  or  acquire  any  right  to  the  moneys  to  become  due  on 
its  performance,  beyond  the  balance  which  might  remain,  after 
the  defendants  had  retained  enough  to  discharge  such  sums  as 
were  due  to  such  persons  as  had  performed  any  work  towards 
the  construction  of  the  buildings  as  Gillman  had  employed,  and 
who  had  acquired  a  right  to  be  paid,  by  delivering  their  attested 
accounts  to  the  defendants.  Upon  the  whole,  I  think  the  j  udg- 
ment  should  be  affirmed. 
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SPENCER  a.  THE  ROGERS  LOCOMOTIVE  WORKS. 

New  York  Superior  Court;  Special  Term,  September,  1861. 
ATTACHMENT. — EFFECT  OF  APPEAL. 

After  judgment  for  the  plaintiff  has  been  recovered  in  an  action  in  which  an  at- 
tachment has  been  levied  on  defendant's  property,  defendant  is  not  entitled  to 
a  discharge  of  the  attachment  on  giving  an  undertaking,  even  though  the  exe- 
cution of  the  judgment  has  been  suspended  by  an  appeal,  which  is  still  unde- 
termined. 

Motion  to  discharge  an  attachment. 

In  May,  1861,  an  attachment  was  issued  in  this  action  against 
the  defendants,  who  were  a  foreign  corporation,  and  the  sheriff 
levied  it  upon  property,  which  he  now  held.  Subsequent- 
ly an  order  was  made,  that  an  inventory  and  appraisement  of 
the  property  be  made  by  the  sheriff,  under  section  241  of  the 
Code ;  but  the  attorney  of  the  plaintiff  waived  the  appraise- 
ment, and  consented  that  the  value  should  be  deemed  to  be  the 
sum  of  $700,  which  was  much  less  than  the  demand  in  suit. 
The  defendants,  having  delivered  an  undertaking  under  section 
241  of  the  Code,  now  applied  for  a  discharge  of  the  attachment 
under  section  240.  Before  this  motion,  plaintiff  had  recovered 
judgment  for  his  demand;  and  an  appeal  taken  by  defendant 
therefrom,  was  now  pending  and  undetermined. 

Mr.  Beach,  for  the  motion. 
F.  N.  Bangs,  opposed. 

HOFFMAN,  J. — I  think  the  motion  must  be  denied.  The 
theory  of  provisional  remedies  is,  that  they  give  some  interme- 
diate and  conditional  protection  and  assistance,  before  a  judg- 
ment has  defined  the  rights  of  the  parties.  The  judgment  in 
this  case,  although  appealed  from,  is  a  perfect  absolute  judg- 
ment, as  if  affirmed  in  the  highest  courts,  with  its  enforcement 
arrested  by  the  appeal.  In  the  case  of  an  arrest,  the  applica- 
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tion  for  an  order  must  be  made  before  judgment  (§  183) ;  in  the 
case  of  claim  and  delivery,  before  answer  (§  206) ;  in  the  case  of 
an  injunction,  before  judgment  (§  220). 

The  motion  to  set  aside  an  injunction  may  be  made  at  any 
time  before  trial  (§  225) ;  upon  claim  and  delivery,  the  defend- 
ant may  get  back  the  property  taken  before  its  delivery  to  the 
plaintiff.  Where  the  action  is  on  contract,  and  the  defendant 
has  not  been  bailed,  he  may  move  to  discharge  an  arrest  even 
after  judgment,  before  he  is  charged  in  execution.  (1  Duer, 
645.) 

The  language  of  section  240  admits  of  a  construction,  under 
which  the  present  motion  might  be  made  after  judgment.  On 
the  contrary,  the  form  of  the  undertaking  prescribed  in  section 
241,  implies  a  future  anticipated  judgment. 

Section  232  directs  the  sheriff  to  keep  the  property  seized,  or 
the  proceeds  of  what  may  have  been  sold,  to  answer  any  judg- 
ment which  may  be  obtained  in  the  action.  By  section  227, 
the  property  attached  is  to  be  as  security  for  the  satisfaction  of 
such  judgment  as  the  plaintiff  may  recover.  By  section  237, 
in  case  judgment  be  entered  for  the  plaintiff,  the  sheriff  shall 
satisfy  the  same  out  of  the  property  attached  by  him,  by  paying 
over  the  proceeds  of  any  sales  made  by  him,  and  the  avails  of 
any  credits  collected  by  him;  and  if  execution  has  issued,  by 
selling  any  other  attached  property.  "When  the  judgment 
and  all  costs  of  the  proceedings  shall  have  been  paid,  the  sheriff, 
upon  reasonable  demand,  shall  deliver  over  to  the  defendant 
the  residue  of  the  attached  property,  or  the  proceeds  thereof." 

These  provisions  show  quite  clearly  that,  after  judgment  for 
the  plaintiff,  the  lien  has  become  consummated,  and  the  right 
to  satisfaction  out  of  the  specific  property  established,  though 
satisfaction  is  suspended,  in  that  it  becomes  then  equivalent  to 
an  execution  actually  levied. 

No  such  thing  is  known  in  the  law  as  a  redelivery  of  prop- 
erty levied  upon,  when  an  appeal  stays  further  proceedings 
upon  the  levy. 

I  am  of  opinion  that  this  application  cannot  be  made  after 
judgment. 

Motion  denied,  without  costs. 
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WINTERHOFF  a.  SIEGERT. 

New  York  Superior  Court  /  Special  Term,  October,  1861. 

SECURITY  ON  APPEAL  FROM  AN  ORDER. — STAY  OF  PROCEEDINGS 

ON  APPEAL. 

Section  338  of  the  Code  does  not  authorize  a  judge  to  fix  the  sum  in  which  an 
undertaking  shall  be  given,  to  operate  as  stay  of  proceedings  on  an  appeal  from 
an  order  made  in  a  summary  proceeding  taken  in  an  action  after  judgment. 

It  seems,  that  when  an  appeal  from  an  order  has  been  perfected,  if  the  appellant 
desire  a  stay  of  proceedings  pending  the  appeal,  the  court  may,  in  the  exercise 
of  its  discretion,  grant  a  stay  upon  such  terms  as  may  be  just. 

It  seems,  that  where  an  undertaking  is  required  as  a  condition  of  granting  a  stay 
of  proceedings  pending  an  appeal  from  an  order,  such  undertaking  will  be  an 
available  security  to  the  respondent  if  the  order  be  affirmed. 

Motion  to  vacate  an  order,  fixing  the  amount  of  security  to 
be  given  on  appeal  to  the  Court  of  Appeals. 

In  this  action,  upon  supplementary  proceedings,  William 
Emerson  had  been  appointed  by  the  county  judge  of  Richmond 
county,  receiver  of  the  equitable  interests  and  property  of  the 
defendant,  and  as  such  receiver  had  been  directed  by  an  order 
of  the  county  judge,  modified  on  appeal  by  the  general  term  of 
the  Superior  Court,  to  sell  the  interest  which  the  defendant  had 
in  certain  premises  in  Richmond  county,  at  a  period  mentioned 
in  the  order.  From  the  order  made  at  the  general  term  of  this 
court,  the  defendant  appealed  to  the  Court  of  Appeals.  The 
defendant  then  applied  to  Mr.  Justice  Hoffman,  at  chambers, 
on  notice  to  the  defendant,  to  fix  the  amount  to  be  inserted  in 
the  undertaking,  in  order  to  stay  plaintiffs  proceedings  pending 
the  appeal.  After  hearing  counsel,  the  justice  fixed  the  amount 
at  twenty-two  hundred  dollars.  Subsequently  the  plaintiff, 
pursuant  to  leave  obtained,  made  the  present  motion  to  vacate 
the  order  made  by  Mr.  Justice  Hoffman. 

Horton  H.  Burlock,  for  the  plaintiff. 
William  W.  Van  Wagenen,  for  the  defendant. 
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BOSWORTH,  Ch.  J. — The  only  case  in  which  section  338  of  the 
Code  authorizes  a  judge  to  fix  the  sura  in  which  an  undertaking 
shall  be  given,  to  operate  as  a  stay  in  case  of  an  appeal,  is  an 
appeal  from  a  judgment,  and  from  such  a  judgment  as  that 
section  describes.  The  appeal  in  question  is  not  from  a  judg- 
ment, but  from  an  order  made  on  a  motion  in  a  summary  pro- 
ceeding taken  in  the  action  after  judgment.  The  distinction 
between  appeals  from  judgments,  and  orders,  is  recognized  in 
sections  11,  323,  330,  321,  and  334. 

Section  334  requires  the  undertaking  therein  mentioned  to  be 
given  as  well  on  appeal  from  an  order,  as  from  a  judgment. 

Sections  334-339  speak  only  of  appeals  from  judgments. 

I  think  that  section  338  does  not  authorize  a  judge  of  the 
court  to  entertain  an  application  under  it  when  the  appeal  is 
from  an  order.  When  an  appeal  from  an  order  has  been  taken 
and  perfected,  if  the  appellant  desires  a  stay  of  proceedings 
pending  the  appeal,  the  court  may  probably,  in  the  exercise  of 
its  discretion,  grant  a  stay  upon  such  terms  as  may  be  just. 

If  it  be  imposed  as  a  condition  to  granting  a  stay,  that  an 
undertaking  be  given  to  comply  with  such  condition,  it  will  be 
an  available  security  to  the  respondent,  if  the  order  be  affirmed. 

This  motion  probably  should  have  been  heard  before  Judge 
Hoffman.  I  have  conferred  with  him  before  deciding  the 
motion.  The  order  of  July  17,  1861,  must  be  vacated. 

Motion  granted. 


LIVINGSTON  a.  OAKSMITH. 

Supreme  Court,  First  District;  Special  Term,  Octobw,  1861. 
PLEADING  JUDGMENT  OB  DETERMINATION  OF  COURT  OR  OFFICER. 

In  pleading  au  insolvent's  discharge,  it  is  not  necessary,  under  the  Code  of  Pro- 
cedure, to  state  the  facts  conferring  jurisdiction  on  the  officer  who  granted  it. 

Demurrer  to  an  answer  setting  up  that  defendant  had  been 
discharged  in  insolvency. 
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T.  Burwell,  for  the  plaintiff. 
B.  F.  Sawyer,  for  the  defendant. 

LEONARD,  J. — The  Code  provides  (§  161)  that  in  pleading  a 
judgment  or  other  determination  of  a  court  or  officer  of  special 
jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  or  determination  may  be  stated 
to  have  been  duly  given  or  made. 

In  this  case,  it  is  alleged  by  the  answer,  that  the  Hon.  A.  D. 
Russell,  then  City  Judge  of  the  city  of  New  York,  duly  made 
and  granted  to  the  defendant,  then  an  insolvent  and  inhabitant 
of  this  State,  a  discharge  from  his  debts,  pursuant  to  the  statute 
in  such  cases  made  and  provided ;  and  said  discharge,  granted  as 
aforesaid,  is  in  the  words  and  figures  following,  &c., — and  the 
discharge  is  then  copied  into  the  answer  literally. 

The  plaintiff,  relying  upon  the  rule  of  pleading  prevailing 
before  the  Code  was  adopted,  has  demurred  to  this  answer,  be- 
cause of  the  omission  to  state  the  facts  necessary  to  show  that 
Judge  Russell  had  jurisdiction  to  grant  such  discharge. 

The  rule  of  pleading  in  this  respect  has  undergone  a  radical 
change. 

It  is  no  longer  necessary,  in  pleading  the  determination  of  an 
officer  of  special  or  limited  jurisdiction,  to  state  the  facts  con- 
ferring jurisdiction.  It  is  sufficient  now  to  state  that  the  deter- 
mination of  such  officer  has  been  duly  given  or  made. 

The  answer  is,  therefore,  in  my  opinion,  sufficient. 

The  demurrer  is  overruled,  with  costs,  to  be  paid  by  the 
plaintiff  to  the  defendant. 
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PALMER  a.  SMEDLEY  * 

Supreme  Court, First  District;  Special  Term,  November,  1861. 
COSTS. — JUDGMENT. 

Costs  awarded  on  a  demurrer  to  part  of  a  pleading  are  final,  and  not  interlocutory 

costs.    They  cannot,  therefore,  be  recovered  until  judgment  is  rendered  upon 

all  the  issues. 
On  demurring  to  part  of  an  answer,  the  plaintiff  may  put  the  cause  on  the  calendar 

for  trial  of  the  issues  of  fact,  without  waiting  for  the  decision  upon  the  issues  of 

law. 

Motion  by  the  plaintiff  for  a  precept  for  costs. 
The  facts  are  sufficiently  stated  in  the  opinion. 

W.  W.  Badger,  for  the  motion. — I.  This  motion  is  made 
under  Laws  of  1847,  ch.  390.  Section  3  is  intended  to  include  all 
interlocutory  costs,  and  to  substitute  &  fieri  facias  for  an  attach- 
ment. (Hulsaver  a.  Wiles,  11  How.  Pr.  446  ;  Mitchell  a. 
Wester velt,  6  /£.,  265 ;  Wetzel  a.  Schultz,  13  Ib.,  191 ;  Lucas  a. 
Johnston,  6  /&.,  121.) 

II.  The  costs  claimed  are  clearly  interlocutory.     A  demurrer 
to  part  of  an  answer  is  substantially  a  motion  to  strike  out  the 
same. 

III.  The  costs  belong  to  the  attorney,  and  he  ought  not  to  be 
required  to  await  the  result  upon  other  issues. 

G.  D.  Lamont,  for  the  defendant. 

BARNARD,  J. — A  demurrer  was  interposed  by  plaintiff  to  one 
of  two  defences  contained  in  the  answer,  and  the  demurrer  sus- 
tained with  costs.  Motion  is  now  made  for  a  precept  to  issue 
for  the  costs,  or  for  an  order  directing  the  costs  to  be  paid,  and 
for  final  judgment  in  case  of  default  in  payment,  with  costs  of 
motion,  and  for  an  order  directing  the  issue  of  fact  to  be  placed 
in  the  calendar  for  trial  at  its  proper  place  according  to  its  date. 

*  A  prior  decision  in  this  cause  is  reported,  6  Ante,  205. 
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As  the  law  existed  prior  to  the  Revised  Statutes,  when  there 
were  several  issues,  the  party  prevailing  on  the  whole  record 
recovered  his  costs  without  any  deduction  for  the  issues  found 
against  him.  By  the  Revised  Statutes  it  was  enacted  (§  26), 
"where  there  are  several  issues  joined  in  any  cause,  and  a  ver- 
dict shall  be  rendered  in  one  or  more  of  them  for  plaintiff,  and 
for  defendant  on  another,  costs  shall  be  awarded  as  follows : 

"1.  When  the  substantial  cause  of  action  was  the  same  in  each 
issue,  plaintiff  shall  recover  costs  on  the  issues  found  for  him, 
and  shall  not  be  liable  to  defendant  for  the  costs  of  the  issues 
found  for  such  defendant. 

"2.  When  there  are  two  or  more  distinct  causes  of  action  in 
separate  counts,  the  plaintiff  shall  recover  costs  on  those  issues 
which  were  found  for  him,  and  the  defendant  on  those  found 
for  him. 

"  Sec.  27.  If  judgment  be  rendered  for  defendant  on  the  whole 
record,  the  costs  of  the  issues  which  may  have  been  found  for 
plaintiff  shall  not  be  allowed  to  either  party."  It  will  thus  be 
seen  that,  whether  at  common  law  or  under  the  Revised  Stat- 
utes, the  costs  following  the  decision  of  one  of  several  issues 
were  always  dependent  on  the  final  determination  of  the  action. 
Being  thus  dependent,  they  were  not  interlocutory ;  but  were 
the  final  costs  to  be  entered  in  the  judgment  for  the  plaintiff,  or 
defendant,  or  neither,  after  all  the  issues  had  been  disposed  of, 
according  to  the  result.  The  costs  in  question,  then,  being  those 
following  the  determination  of  an  issue, — for  a  demurrer  to  one 
defence  creates  an  issue, — were  not,  under  the  law  as  it  stood 
prior  to  the  Code,  interlocutory  costs.  Indeed,  under  the  then 
existing  law  the  plaintiff  would  not  be  entitled  to  those  costs 
unless  he  recovered  upon  the  whole  record. 

Has  the  Code  made  any  alteration  ?  I  do  not  perceive  that 
it  has.  If  the  plaintiff  is  entitled  at  all  to  these  costs  under  the 
Code,  irrespective  of  what  may  be  the  result  of  the  other  issues, 
it  must  be  on  the  ground  that  he  is  the  prevailing  party  on  the 
judgment  (see  §  303)  as  to  one  of  the  issues.  Taking  this 
ground,  however,  it  necessarily  follows  that  these  costs  must  be 
final  costs,  because  they  are  only  allowed  on  the  theory  that 
plaintiff  being  entitled  to  a  final  judgment  on  one  issue,  is,  as  to 
that,  the  prevailing  party  on  the  judgment  to  be  entered,  and 
entitled  when  judgment  is  entered  to  have  it  entered  in  his  favor, 
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with  costs  as  to  the  defence  demurred  to.  Decisions  have  been 
made,  holding  that  under  the  Code  a  plaintiff  is  not  entitled  to 
such  costs  as  those  in  question,  unless  he  recovers  on  the  whole 
record.  That  point  may,  however,  still  be  considered  open. 
But  it  does  not  arise  here  for  decision,  for  even  though  plaintiff 
may  be  entitled,  when  judgment  is  to  be  entered  after  the  dis- 
position of  all  the  issues,  to  a  judgment  in  his  favor  on  this  de- 
murrer for  the  costs,  although  defendant  succeeded  on  the  other 
issues,  still  no  judgment  can  be  entered  till  all  the  issues  shall  be 
disposed  of.  I  cannot  at  present  authorize  any  judgment  to  be 
entered,  and  of  necessity  no  question  can  arise  as  to  what  should 
be  the  contents  of  that  judgment.  I  am  asked  to  make  some 
order  relating  to  placing  the  case  on  the  calendar.  I  see  no 
reason  for  so  doing ;  if  it  is  not  on  the  calendar  at  its  proper 
place,  it  is  the  plaintiff's  fault.  He  was  entitled  to  put  the  cause 
on  the  calendar  as  soon  as  he  received  the  answer.  As  a  new 
calendar  will  be  made  up  for  January,  1862,  the  cause  can  then 
be  put  on  its  proper  place. 
Motion  denied,  with  $10  costs. 


WARREN  a.  WENDELL. 
Supreme  Cowrt,  Third  District ;  /Special  Term,  November,  1861. 

CONTINUANCE  OF  STAY  OF  PROCEEDINGS. — MATERIALITY  OF 
ISSUES. — VACATING  AN  ORDER  OF  ARREST. 

Where  a  plaintiffs  proceedings  had  been  stayed  until  a  motion  was  decided,  and 
the  decision  of  that  motion  contained  a  continuance  of  the  stay,  and  the  plain- 
tiff entered  judgment  before  the  service  of  a  copy  of  the  order  made  upon  such 
decision, — Held,  that  the  judgment  was  irregularly  entered  and  should  be  va- 
cated. 

The  true  construction  of  section  204  of  the  Code,  as  amended  in  1858,  permits  a 
party  against  whom  an  order  of  arrest  has  been  issued  to  give  bail  and  perfect 
it,  and  thereafter  move  to  vacate  the  order  of  arrest. 

The  complaint  in  an  action  on  contract,  set  forth  a  fraud  in  the  contracting  of 
the  debt,  and  the  defendants,  in  their  answer,  took  issue  directly  on  the  ques- 
tion of  fraud,  and  the  court,  upon  the  trial,  expressly  found  that  there  was  not 
fraud.  The  plaintiffs  had,  at  the  commencement  of  the  action,  procured,  upon 


188  ABBOTTS'  PKACTICE  EEPOETS. 

Warren  a,  Wendell. 

affidavits,  an  order  of  arrest,  and  this  order  the  defendants  moved  to  set  aside, 
upon  affidavits,  and  upon  the  finding  of  the  court.  Held,  that  the  issue,  as  to 
the  fraud,  raised  by  the  pleadings,  was  material,  and  the  finding  thereon,  so 
long  as  not  appealed  from,  was  conclusive  against  the  plaintiffs  right  to  arrest 
the  defendants. 

Motion  to  vacate  a  judgment  for  irregularity,  and  to  vacate 
an  order  of  arrest  and  proceedings  under  it. 

The  defendants,  in  this  action,  were  partners  at  the  com- 
mencement of  the  action,  upon  affidavits  that  the  defendant, 
"Wendell,  falsely  represented  that  one  Isaac  T.  Grant  (a  respon- 
sible person),  was  his  partner  in  the  firm  of  Wendell  &  Grant ; 
and  so  procured  from  the  plaintiff  the  sale  and  delivery  of  the 
goods,  to  recover  the  price  of  which  the  suit  was  brought ; 
when,  in  truth,  one  George  "W.  Grant  (a  man  of  no  means)  was 
his  partner ;  an  order  of  arrest  was  obtained,  and  bail  was  put 
in,  on  the  arrest. 

The  complaint  contained  the  allegations  of  the  fraudulent 
representations  (as  to  which  Grant  was  the  partner,  &c.),  and 
the  answer,  admitting  the  purchase  of  the  goods,  and  the  de- 
fendant's liability  for  the  price,  denied  the  fraudulent  contract- 
ing, &c. 

On  these  pleadings,  the  case  went  to  trial  at  the  circuit ;  and 
by  consent  was  tried  by  the  judge,  without  a  jury.  He  found 
in  favor  of  the  plaintiffs,  as  to  the  sale,  &c.,  and  ordered  judg- 
ment for  the  price,  with  costs,  but  expressly  found  that  there 
was  no  fraud  in  the  contracting  of  the  debt. 

On  the  trial,  the  testimony  of  Wendell  was  taken  ;  in  which 
he  flatly  denied  the  fraudulent  representation,  and  averred  that, 
prior  to  the  sale,  he  introduced  George  W.  Grant  as  his  partner, 
at  plaintiffs'  store ;  and  the  plaintiffs  went  into  evidence  to  es- 
tablish the  making  of  the  fraudulent  representations.  But  on 
arguing  the  case  to  the  judge,  the  plaintiffs  claimed  the  right 
to  decline  the  issue  on  the  question  of  the  fraud ;  claiming  that 
the  issue  thereupon,  in  the  pleadings,  was  immaterial  and 
should  not  be  heard  ;  and  the  plaintiffs  also  insisted  that  the 
judge  could  not  regularly  make  any  finding  on  that  point. 

The  defendants,  when  the  judge  announced  his  finding  on 
that  fact,  moved,  on  the  spot,  that  the  order  of  arrest  be  vaca- 
ted, and  the  bail  exonerated.  This  the  judge  declined  to  grant, 
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but  left  the  defendants  to  their  motion  for  that  purpose  at  spe- 
cial term ;  at  the  same  time  ordering  a  ten  days'  stay  of  pro- 
ceedings to  enable  the  defendants  to  prepare  papers  for  snch  a 
motion.  Within  the  ten  days  the  defendants  prepared  such 
papers,  and  on  them,  with  an  accompanying  notice  of  motion, 
procured  an  order  staying  the  plaintiffs'  proceedings  until  the 
making  of  the  motion  pursuant  to  the  notice ;  and  if  the  motion 
were  so  made,  until  its  decision.  The  motion  was  made,  as  by 
notice ;  and  at  the  special  term  it  was  denied  for  a  technical 
reason,  with  leave  to  the  defendants  to  renew  it.  This  having 
been  announced,  the  plaintiffs'  attorney  left  the  court-room. 
The  defendants'  attorney  at  once  asked  and  received  a  continu- 
ance of  the  stay  until  the  motion  could  be  renewed,  &c.  The 
defendants'  attorney  then  entered  the  order,  which  was  entered 
in  that  form,  and  only  in  that  form,  and  it  was,  in  that  form, 
served  on  the  plaintiffs'  attorney,  in  two  days  thereafter,  with 
notice  of  the  renewed  motion. 

On  leaving  the  court-room  (as  above),  and  before  he  had  any 
actual  notice  of  the  order,  or  how  it  was  entered,  the  plaintiffs' 
attorney  entered  up  judgment,  and  issued  execution,  and  one  of 
the  defendants  was  arrested.  The  motion  to  vacate  the  judg- 
ment as  irregularly  entered,  and  to  set  aside  the  execution  and 
arrest,  and,  also,  the  motion  to  vacate  the  original  order  of  ar- 
rest, came  on  to  be  heard  together. 

J.  Holmes,  for  the  motion. 
W.  A.  JBeach,  opposed. 

GOULD,  J. — It  would  seem  that,  when  an  order  is  with  a  stay 
until  a  motion  is  decided,  and  the  decision  of  that  motion  con- 
tains a  continuance  of  the  stay,  there  is  no  point  of  time,  at 
which  there  is  not  an  operating  stay.  Nor  is  it  easy  to  see  how 
a  party,  who  is  stayed  until  the  making  and  decision  of  a  mo- 
tion, can  take  notice  of  the  fact  that  there  has  been  a  decision 
of  that  motion,  without  taking  notice  of  the  terms  of  that  de- 
cision. In  this  case  the  plaintiff  proceeded  on  the  decision, 
without  taking  notice  that,  by  that  decision,  the  stay  was  con- 
tinued. 

It  is  quite  true,  that  the  manner  of  the  mistake  is  fully  ex- 
plained, so  that  there  was  no  breach  of  good  faith,  or  of  fair 
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practice,  in  entering  up  the  judgment.  But,  nevertheless,  the 
judgment  was  entered  while  there  was  an  actual  stay,  and  a 
stay  binding  on  the  plaintiffs.  It  would,  therefore,  seem  that 
the  judgment  entered  by  the  plaintiffs'  attorneys,  was  irregu- 
larly entered,  and  that  it  cannot  stand  in  the  way  of  making 
this  motion. 

The  point  that  defendants  are  too  late  for  making  this  motion, 
because  they  have  given  bail  and  justified  (15  Barb.,  26 ;  25 
Ib.,  333),  can  hardly  be  sound,  in  view  of  the  amendment  of 
section  204  of  the  Code,  made  in  1858,  since  that  expressly  says 
that,  at  any  time  before  judgment,  a  party  may  apply  to  vacate 
the  order,  or  reduce  the  amount  of  bail ;  clearly  providing  for 
a  case  where  bail  had  been  put  in.  The  meaning  of  the  present 
provisions  is,  that  to  avoid  being  actually  confined,  a  party  may 
give  bail  and  perfect  it  (either  opposed  or  not),  and  thereafter 
have  time  to  make  out  papers,  and  move  for  a  vacation  of  the 
order,  until  judgment  entered. 

In  other  points  this  case  is  peculiar,  since  the  complaint — 
drawn  as  if  to  call  for  an  execution  against  the  person,  without 
any  preliminary  arrest — sets  forth  a  fraud  in  the  contracting 
of  the  debt.  And  the  defendants,  in  their  answer,  take  issue 
directly  on  the  question  of  fraud.  On  these  pleadings  they  go 
to  trial,  and  the  judge  (on  a  trial  without  a  jury)  expressly 
finds  that  there  was  not  fraud  in  contracting  the  debt.  Against 
such  finding  the  plaintiffs  protest,  but  the  judge  insists,  and  it 
is  so  expressly  found,  and  is  in  the  judgment. 

Independently  of  the  allegations  in  the  complaint,  the  plain- 
tiffs, on  affidavits,  procured  an  order  of  arrest,  and  had  the  de- 
fendants arrested.  And  the  motions  now  are,  to  vacate  the 
judgment  entered  by  the  plaintiffs,  and  also  to  vacate  the 
order  of  arrest,  and  proceedings  under  it,  on  the  proof  made  at 
the  trial  *by  "Wendell,  one  of  the  defendants,  and  on  the  said 
finding  of  the  judge. 

The  plaintiffs  claim  that  the  issue,  as  to  the  fraud,  was  im- 
properly in  the  pleadings,  citing  13  How.  Pr.,  230;  20  lb., 
236,  both  based  on  2  &ld.,  560.  But,  with  all  deference  to 
both  the  opinions  in  Howard,  it  would  seem  that  both  err  in 
saying  that  the  case  in  Selden  is  an  authority  for  the  position 
that  such  allegations  cannot  be  properly  made  in  the  complaint. 
For  while  this  latter  case  certainly  does  decide,  that  the  grounds 
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for  an  execution  against  the  person  need  not  appear  in  the 
pleadings,  it,  as  certainly,  says  (at  p.  566)  of  the  plaintiff's 
right  to  issue  execution  against  the  person  of  a  defendant, — 
"  there  are  two  ways,  in  which  it  may  be  made  to  appear  :  one, 
by  affidavit  and  an  order  to  arrest ;  and  the  other,  by  embracing 
in  the  pleadings,  the  facts  which  authorize  the  arrest,"  This 
would  seem  to  be  an  authority  directly  in  point,  that  such  al- 
legations do  belong  in  the  pleadings.  And  if  the  allegations 
do,  of  necessity,  a  denial  of  them  is  proper  on  the  part  of  the 
defendant.  It  follows,  that  the  issue  on  them,  in  this  case,  was 
material,  and  the  finding  thereon  conclusive  on  the  plaintiffs,  so 
long  as  not  appealed. 

"Were  I  to  hear  this  motion  on  the  affidavits  merely,  I  am  by 
no  means  sure  that  I  could  properly  decide  to  vacate  the  ori- 
ginal order.  For  though  there  is  a  direct  contradiction,  by 
Wendell,  of  the  affidavit  of  the  plaintiffs'  clerk,  Lawrence, 
G.  W.  Grant's  affidavit,  that  he  was  ever  introduced  to  Law- 
rence, by  Wendell,  as  being  Wendell's  partner,  is  not  produced. 
Still,  it  is  to  be  noted,  that  Lawrence's  denial  of  any  such  intro- 
duction is  limited  to  the  period  "  prior  to  the  purchase  of  the 
goods,"  without  saying  any  thing  as  to  Grant's  having  been  so 
introduced  at  any  time.  Further,  there  is  nothing  in  any  of  the 
affidavits,  which  even  alleges  that  G.  W.  Grant  made  any 
representations  whatever,  or  knew  of  Wendell's  making  any. 
So  that,  as  to  his  arrest,  there  would  seem  to  be  no  foundation 
for  it. 

On  the  whole,  it  seems  difficult  to  avoid  the  conclusion,  that 
a  deliberate  finding  on  the  trial,  properly  made  then,  and  prop- 
erly embodied  in  the  record,  does  over-reach  the  preliminary 
order  of  arrest,  and  really  adjudicate  that  it  should  be  vacated. 

Motions  granted. 
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LAHEY  a. 
Supreme  Court,  First  District;  Special  Term,  December,  1861. 

FORM  OF  JUDGMENT  AGAINST  JOINT-DEBTORS.  —  AUTHORITY  OF  A 
PARTNER  TO  CONFESS  A  JUDGMENT  FOR  THE  FIRM. 

• 

In  actions  against  joint-debtors,  where  only  one  is  served  with  process,  it  is  regu- 
lar to  take  judgment  against  both,  and  enforce  such  judgment  against  the  joint 
property  of  both  defendants,  and  the  individual  property  of  the  one  served. 

Where,  in  an  action  against  joint-debtors,  an  attorney  entered  an  appearance  for 
both  defendants,  by  authority  from  one  of  them,  and  consented  that  the  plain- 
tiff might  take  judgment  against  both  for  a  sum  named  ;  —  Held,  that,  conceding 
that  the  assent  of  the  party  who  did  not  direct  an  appearance  could  not  be  in- 
ferred, this  furnished  no  ground  for  setting  aside  the  judgment. 

A  judgment  should  not  be  opened  to  the  prejudice  of  the  plaintiff,  merely  to  en- 
able the  defendant  to  interpose  a  counter-claim,  which  he  may  enforce  by  action. 

Motion  by  one  of  two  joint  judgment-debtors  to  set  aside  the 
judgment. 

The  facts  are  sufficiently  stated  in  the  opinion. 

William  Fullerton,  for  the  motion. 

D.  McMahon,  opposed.  —  I.  One  'partner  has  a  right  in  good 
faith,  to  employ  an  attorney  to  appear  in  an  action  commenced 
against  the  firm,  to  authorize  such  attorney  to  offer  to  the  plain- 
tin7  in  that  action  to  allow  judgment  to  be  taken  against  the  firm, 
to  secure  a  lona-fide  partnership  debt.  (Pardee  a.  Haynes,  10 
Wend.,  630  ;  Olwell  a.  Mclaughlin,  10  N.  T.  Leg.  Obs.,  316  ; 
Lippman  a.  Joelson,  1  Code  It.,  N~.  S.,  161,  note;  Emery  a. 
Emery,  9  How.  Pr.,  130.) 

II.  Some  cases  may  be  found  which  seem  to  dispute  that 
right,  but  on  examination  it  will  be  found  that  they  go  off  on 
distinctions  like  these  —  1.  That  the  debt  attempted  to  be  secured 
was  an  individual  debt.  (See  Everson  a.  Gehrman,  10  How. 
Pr.,  301.)  2.  That  the  copartner  himself  made  and  signed  the 
offer  in  behalf  of  himself  and  copartner,  and  did  not  employ  an 
attorney  to  do  so,  and  the  judgments  were  not  in  form  regular, 
according  to  the  Code,  as  in  Bridenbecker  a.  Mason  (16  How. 
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Pr.,  203).  3.  That  no  recognition  of  the  partners  giving  the 
cognovit  was  made  by  the  other  partner,  and  the  judgment  was 
a  surprise  or  a  fraud  on  the  partner,  or  drove  a  firm  into  unex- 
pected insolvency,  as  in  the  case  of  Everson  a.  Gehrman  (10 
How.  Pr.,  301). 

III.  The  plaintiff  brings  himself  precisely  within  the  rule 
contended  for  in  the  latter  class  of  cases.     He  shows — 1.  That 
his  debt  is  a  bona-fide  debt  of  the  partnership  for  loaned  money 
to  be  applied  in  a  particular  way.     2.  That  the  securing  that 
debt  was  canvassed  between  the  -two  partners,  and  directed 
Elmore  on  behalf  of  the  firm  to  secure  the  debt.     The  case  of 
Binney  a.  Le  Gal  (19  Barb,,  592),  is  in  point  here.     3.  Under 
that  authority,  in  good  faith,  Elmore  employed  an  attorney, 
who  in  like  good  faith  gives  the  offer  to  take  judgment,  now 
sought  to  be  set  aside.     The  execution  is  actually  levied  on  the 
partnership  property. 

IV.  The  defendant  Kingon 's  affidavit  and  facts  are  completely 
rebutted  by  the  plaintiff's  papers. 

INGRAHAM,  J. — Since  the  statute  of  1833,  in  actions  against 
joint-debtors,  it  was  regular,  where  only  one  was  served  with 
process,  to  take  judgment  against  both,  and  enforce  such  judg- 
ment against  the  joint  property  of  both,  and  the  individual 
property  of  the  one  served. 

Section  136  of  the  Code  continues  that  practice,  and  author- 
izes expressly  that  the  judgment  may,  in  such  a  case,  be  en- 
forced against  the  joint  property  of  both,  and  the  separate 
property  of  the  one  served. 

That  this  course  was  proper  was  also  held  by  the  Supreme 
Court,  in  Purdee  a.  Hayries  (10  Wend.,  630) ;  and  it  was  also 
decided  in  that  case,  that  a  confession  of  judgment  made  by  one 
partner  when  the  other  was  not  served  was  good,  and  the  exe- 
cution issued  thereon  bound  the  partnership  property. 

And  the  same  rule  has  been  approved  since  the  Code,  in 
Stannard  a.  Mattice  (7  How.  Pr.,  4). 

In  this  action  an  attorney  for  both  defendants  entered  an 
appearance  by  order  of  one  of  them,  and  consented  that  the 
plaintiff  might  take  judgment  against  both  for  a  sum  named 
therein. 

The  defendant  Kingon  denied  that  he  gave  such  authority, 
You  XIII.— 13 
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and  now  moves  to  set  aside  the  judgment  and  execution.  The 
execution  has  been  levied  on  the  partnership  effects. 

As  to  the  authority  of  the  partner  to  confess  the  judgment 
for  both,  I  think  the  weight  of  testimony  is  in  favor  of  such 
authority.  Although  nothing  was  said  of  any  particular  au- 
thority to  confess  a  judgment,  yet  the  affidavits  show  that  Kin- 
gon always  expressed  a  willingness  to  secure  the  plaintiff,  and 
authorized  Elmore  to  do  so,  by  turning  out  to  him  goods,  or  in 
some  other  way  securing  the  plaintiff  for  the  defendant.  The 
assent  of  Kingon  to  the  acts  of  his  partner  may  well  be  pre- 
sumed. 

But  even  conceding  that  such  assent  could  not  be  inferred 
from  the  testimony,  it  would  furnish  no  ground  for  setting  aside 
the  judgment.  Without  any  appearance  from  Kingon,  the 
appearance  and  confession  of  judgment  by  Elmore  would 
authorize  the  judgment  to  be  entered  nominally  against  both, 
and  the  levy  of  an  execution  on  the  partnership  property.  The 
only  effect  of  the  want  of  authority  would  be,  to  strike  out  the 
appearance  and  consent  of  the  attorney  as  far  as  relates  to 
Kingon.  This  would  not  affect  the  validity  of  the  judgment  or 
execution  as  to  the  other  defendant,  or  as  to  the  partnership 
property. 

There  are  some  cases  cited  by  the  defendant's  counsel,  appar- 
ently in  conflict  with  this  view,  but  on  examination  it  will  be 
seen  that  they  can  be  distinguished  from  it. 

The  case  of  Everson  a.  Gehrman  (10  How.  Pr.,  301),  is  relied 
on,  but  in  that  case  Judge  Mitchell  put  his  decision  expressly 
on  the  ground  that  it  appeared  there  was  collusion  between  the 
plaintiff  and  the  other  partner. 

In  that  case,  he  said  it  was  unnecessary  to  decide  whether  an 
offer  to  confess  judgment,  after  suit  brought  by  one  defendant 
in  good  faith  on  behalf  of  both,  would  not  sustain  the  judgment. 

And  in  Binney  a.  Le  Gal  (19  Barb.,  592),  both  defendants 
had  been  served  with  process,  and  one  defendant,  without 
authority,  as  defendant  and  not  as  attorney,  confessed  judgment 
for  both,  and  without  an  attorney ;  and  Justice  Mitchell  says, 
where  an  attorney  appears  for  both,  and  there  is  no  contrivance 
in  employing  him,  his  appearance  on  the  judgment  may  make 
the  judgment  regular. 

I  do  not,  however,  concede  that  even  in  those  cases  there 
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would  have  been  any  propriety  in  setting  aside  the  judgment 
as  to  the  other  partner,  or  in  setting  aside  the  execution,  upon 
the  ground  that  the  judgment  did  not  bind  the  partnership 
property,  on  the  confession  of  one  defendant.  In  the  latter  case 
it  might  have  been  set  aside,  upon  the  ground  that  the  process 
had  been  served  on  both,  and  the  time  for  one  to  answer  had 
not  expired  ;  but  that  ground  does  not  apply  to  this  case. 

In  neither  of  these  cases  was  the  judgment  set  aside,  and  in 
the  latter  the  judgment  was  only  set  aside  as  to  one  defendant. 

It  may  be  that  the  defendant  had  a  good  counter-claim  against 
the  plaintiff  for  part  of  his  claim  ;  and  if  the  motion  had  been 
made  to  allow  the  defendant  to  answer,  it  might  have  justified 
the  court  in  opening  the  judgment  for  the  purpose  of  that 
inquiry.  But  the  motion  is  to  set  aside  the  whole  judgment, 
and  as  there  is  no  doubt  shown  as  to  the  plaintiff's  responsibili- 
ty, and  the  counter-claim  can,  if  valid,  be  collected  from  him  by 
action,  and  as  it  appears  that  the  plaintiff's  claim  would  be  lost 
in  consequence  of  subsequent  attachments,  I  do  not  think  that 
justice  requires  any  relief  to  be  given  in  the  action. 

Motion  denied,  with  $10  costs. 


LORD  a.  VREELAND. 

Supreme  Court,  First  District;  Special  Term,  April,  1861. 

JOINDER  OF  ACTIONS. — LIABILITY  OF  A  DEFENDANT  IN  SF.VERAL 
DISTINCT  CAPACITIES. IRRELEVANCY  OF  THE  RELIEF  DEMANDED. 

The  plaintiff,  formerly  the  tenant  of  a  lessor  now  deceased,  brought  an  action  to 
recover  damages  for  the  breach  of  a  covenant  in  the  lease,  that  he  should  receive 
a  renewal  of  the  lease,  executed  by  parties  entitled  to  the  premises,  from  which 
the  plaintiff  had  been  evicted  by  title  paramount  to  that  of  his  lessor.  The 
complaint  claimed  to  recover  from  the  defendant,  as  executor  of  the  lessor,  and 
also  as  executor  of  a  devisee  of  the  lessor,  and  also  in  bis  individual  capacity  as 
grantee  from  the  lessor's  devisee,  for  the  damages  sustained  by  the  eviction. 
Held  (on  demuner  to  the  complaint,  upon  the  grounds  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  several  causes  of  action  were 
improperly  united),  that  the  defendant  was  liable  in  each  of  these  three  capaci- 
ties, and  that  the  liatpility  in  these  three  respects  could  be  enforced  in  one  action. 

Where  a  complaint  is  faulty  in  claiming  relief  not  authorized  by  the  facts  set  forth, 
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the  defendant's  only  remedy  is  by  motion  to  strike  out  such  parts  of  the  demand 
for  relief  as  are  irrelevant. 

On  the  argument  and  decision  of  a  demurrer  to  the  complaint,  the  court  can  make 
no  order  for  an  amendment  in  respect  to  the  extent  of  the  relief  demanded  in 
the  complaint. 

Demurrer  to  a  complaint. 

This  action  was  commenced  to  recover  of  the  defendant,  as 
executor  of  Eliza  Lewis,  and  as  executor  of  Daniel  }V.  Gautier, 
and  in  his  individual  capacity,  damages,  by  reason  of  alleged 
breaches  in  the  covenants  set  forth  in  certain  leases,  mentioned 
in  the  complaint.  The  complaint  set  forth  that  on  the  first  day 
of  November,  1811,  one  Eliza  Lewis,  by  an  indenture  of  lease, 
demised  and  let  to  the  plaintiff  the  premises  known  as  51  Bea- 
ver-street, in  the  city  of  New  York,  to  have  and  to  hold  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  until 
the  first  day  of  May,  1853  ;  at  the  yearly  rent  of  twelve  hundred 
dollars,  until  May  1,  1843,  and  fifteen  hundred  dollars  for  the 
remainder  of  the  term.  The  covenants  in  the  lease  were  recited 
in  the  complaint.  The  lessor  covenanted  for  the  quiet  enjoyment 
of  the  premises  by  the  lessee  during  the  term,  and  that  at  the 
expiration  of  the  term,  she,  her  heirs,  executors,  administra- 
tors, or  assigns,  should  and  would  grant  and  execute  unto 
the  party  of  the  second  part,  his  executors,  administrators, 
or  assigns,  a  renewal  of  the  lease,  for  the  further  term  of  twen- 
ty-one years,  at  a  yearly  rent  to  be  ascertained,  as  provided  in 
the  lease,  and  that  the  renewed  lease  should  be  executed  by 
parties  lawfully  entitled  to  the  premises  ;  that  at  the  expiration 
of  such  renewed  lease,  the  party  of  the  first  part,  her  heirs, 
executors,  administrators,  or  assigns,  should  and  would  pay 
unto  the  party  of  the  second  part,  his  executors,  administrators, 
or  assigns,  the  value  of  the  buildings  erected  by  him  or  them 
upon  the  demised  lands,  which  value  shall  be  ascertained  by 
three  disinterested  persons,  on  oath,  to  be  chosen  by  the  parties 
interested  ;  that  the  renewed  lease  should  be  executed  by  both 
parties,  and  should  contain  the  like  provisions,  covenants,  and 
conditions,  excepting  only  that  the  lease  in  renewal  should  not 
contain  any  covenant  for  a  further  renewal ;  that  such  lease 
was  duly  executed  under  seal,  and  acknowledged  by  Eliza 
Lewis,  and  duly  recorded ;  that  the  plaintiff  went  into  posses- 
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sion  of  the  premises  and  erected  buildings  thereon  of  the  value 
of  $25,000,  and  continued  in  peaceable  possession  of  the  same 
till  July  16,  I860;  and  that  during  said  period  he  fulfilled  all 
the  conditions  and  provisions  on  his  part  in  said  lease  con- 
tained. That  Eliza  Lewis  departed  this  life  on  the  15th  day  of 
February,  A.  D.  1816,  leaving  her  last  will  and  testament, 
dated  January  28, 1846,  duly  executed,  and  which  was  admitted 
to  probate  by  the  surrogate  of  the  county  of  New  York,  on  or 
about  the  22d  day  of  July,  1846,  and  proved  as  a  will  of  real 
and  personal  estate.  Also,  that  said  Eliza  Lewis,  in  her  will,  ap- 
pointed defendant  and  one  Abel  T.  Robeson  executors,  and  that 
letters-testamentary  were  issued  to  said  Robeson  and  Hartman 
Yreeland,  by  the  said  surrogate,  on  or  about  the  22d  day  of 
July,  1846.  And  that  Abel  T.  Robeson,  on  or  before  the  1st 
day  of  May,  1852,  departed  this  life,  leaving  llartman  Vreeland 
sole  acting  executor.  That  by  such  will  the  premises  in  ques- 
tion were  devised  to  Daniel  W.  Gautier.  The  complaint  con- 
tinued : 

"  The  plaintiff  further  shows  that  by  virtue  of  said  will  the 
said  Hartman  Vreeland,  as  executor,  received  from  Eliza 
Lewis  a  large  amount  of  personal  property,  amounting,  as  plain- 
tiff is  informed  and  believes,  to  more  than  fifty-three  thousand 
dollars;  and  that  the  real  estate,  to  the  value,  as  plaintiff  is 
informed  and  believes,  of  more  than  fifty  thousand  dollars,  was 
in  said  will  devised  to,  and  thereafter  vested  in,  said  D.  W. 
Gautier. 

"  The  plaintiff  further  shows,  that  the  said  Daniel  W.  Gautier, 
on  or  about  the  llth  day  of  January,  1847,  did  convey  all  the 
said  real  estate  so  devised  to  him  by  Elizabeth  Lewis,  to  John 
Leveridge,  in  trust,  upon  the  death  of  said  D.  W.  Gautier  to 
convey  the  same  to  the  defendant,  Hartman  Vreeland,  as  will 
appear  by  said  deed,  recorded  in  the  office  of  Register  in  and 
for  the  city  and  county  of  New  York,  in  Liber  485,  p.  243,  and 
which  is  referred  to  for  a  full  description  of  said  real  estate  as  a 
part  of  this  complaint.  And  the  said  John  Leveridge  did  there- 
after, on  or  about  the  5th  day  of  May,  1852,  according  to  the 
terms  of  said  last-mentioned  deed,  convey  the  said  real  estate 
unto  Hartman  Vreeland,  by  deed  recorded  in  said  office,  in 
Liber  646,  p.  167,  May  18,  1853. 

"  The  plaintiff  further  shows,  that  the  said  Daniel  "W.  Gautier 
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departed  this  life  on  or  about  the  23d  day  of  December,  1848, 
leaving  his  last  will  and  testament,  which  was  admitted  to  pro- 
bate by  the  surrogate  of  the  county  of  New  York,  on  or  about 
the  13th  day  of  June,  1853.  That  by  said  will  the  said  Daniel 
W.  Gautier  did  devise  all  his  real  and  personal  estate  unto  said 
Hartman  Vreeland,  and  did  therein  appoint  Hartman  Vreeland 
and  John  Leveridge  executors  of  the  same,  and  that  lettere-tes- 
tamentary  upon  said  will  were  issued  to  the  said  Hartman 
Vreeland  only,  on  or  about  the  14th  day  of  June,  1853. 

"  Plaintiff  further  saith,  that  said  Hartman  Vreeland,  as  such 
executor,  has  filed  no  inventory  of  the  personal  estate  of  said 
Daniel  W.  Gautier;  but  this  deponent  is  informed,  and  so 
charges,  that  he  has  received  of  personal  estate  belonging  to 
said  D.  W.  Gautier,  more  than  fifty  thousand  dollars,  over  and 
above  the  debts  due  by  said  D.  W.  Gautier ;  and  has  also  re- 
ceived the  real  estate  above  mentioned,  devised  by  said  Eliza 
Lewis  to  said  D.  "W.  Gautier.  The  plaintiff  further  showeth, 
that  Abel  T.  Robeson  has  departed  this  life,  leaving  the  said 
Hartman  Vreeland  sole  executor  of  said  last  will  and  testament 
of  Eliza  Lewis. 

"  The  plaintiff  further  showeth  and  charges,  that  the  personal 
estate  mentioned  in  the  will  of  Eliza  Lewis  came  into  the  hands 
of  the  said  Hartman  Vreeland  as  executor;  and  that  the  same, 
or  a  large  proportion  of  the  same,  still  remains  in  his  hands  as 
executor,  and  that  his  accounts,  as  such  executor,  are  fiot  closed, 
and  no  final  accounting  before  said  surrogate  has  been  had  by 
him. 

"  The  plaintiff  further  shows,  that  the  specific  property  devised 
by  said  Eliza  Lewis  to  said  D.  W.  Gautier  was,  by  said  Daniel 
AV.  Gautier,  devised  to  Hartman  Vreeland,  and  was  by  said 
Hartman  Vreeland  received ;  and  that  the  value  of  the  same, 
in  real  and  personal  property,  was,  as  plaintiff  is  informed  and 
believes,  upwards  of  fifry  thousand  dollars,  and  that  no  final 
accounting  has  been  had  by  said  Hartman  Vreeland,  as  execu- 
tor of  Daniel  W.  Gautier,  before  said  surrogate. 

"The  plaintiff  further  shows,  that  on  or  about  the  5th  day  of 
May,  1852,  the  said  Hartman  Vreeland  and  Eliza  B.  his  wife, 
did  convey  a  portion  of  said  premises  mentioned  in  the  will  of 
Eliza  Lewis,  and  in  the  will  of  D.  W.  Gaurier,  to  Ann  Hewitt, 
wife  of  Clark  Hewitt,  Hannah  Mason,  wife  of  John  W.  Mason, 
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Mary  Cassady,  wife  of  James  Cassady,  Charlotte  Gautier,  Hart- 
man  V.  Van  Horn,  John  G.  Van  Horn,  Jr.,  Helen  D.  French 
and  Samuel  T.  Gautier,  Josiah  II.  Gautier,  Thomas  Gautier, 
Anna  E.  Gautier,  Francis  P.  Gautier,  William  II.  Gautier,  Jame* 
It.  Gautier,  Helen  D.  Gautier,  Elizabeth  G.  Wakeman,  Annie 
Wakeman,  Edmund  D.  13.  Wakeman,  Jabez  Wakeman,  and 
Sarah  Wakeman,  with  the  following  reservations  and  condi- 
tions :" 

The  covenants  in  this  conveyance  were  here  set  forth  in  full; 
they  contained  the  following  reservations  in  favor  of  Vreeland  : 
1.  A  lien  and  charge  upon  the  premises,  to  indemnify  Vreeland 
against  seven-eighth  parts  of  all  debts,  if  any,  then  unpaid,  or 
which  might  thereafter  be  established  against  the  estate  of 
Elizabeth  Lewis,  or  against  the  estate  of  Daniel  W.  Gautier, 
due  to  or  claimed  by  persons  other  than  any  of  the  parties 
thereto ;  which  debts,  if  any  there  were,  should  be  borne  by  the 
parties  in  proportion  to  the  above-granted  shares  of  the  estate, — 
Vreeland  to  bear  one-eighth  part  thereof,  as  chargeable  on  his 
share,  reserved.  2.  The  rents,  issues,  and  profits,  until  the  whole 
of  said  rents  (including  the  shares  of  the  party  of  the  first  part) 
should  amount  to  four  thousand  eight  hundred  and  tw«ntj 
dollars,  residue  of  certain  costs  and  expenses,  and  charges  agreed 
to  be  paid,  that  in  case  any  of  the  leases  granted  by  Elizabeth 
Lewis  in  her  lifetime,  of  any  part  of  said  premises  containing 
covenants  for  renewals,  or  otherwise  to  pay  the  value  of  im- 
provements, should  expire  while  Vreeland  was  in  possession, 
then  that  Vreeland  might  have  such  improvements  appraised 
and  valued  according  to  the  terms  of  the  lease,  and  pay  such 
appraised  value,  so  as  to  extinguish  such  lease  or  leases;  and 
for  the  purpose  of  paying  such  appraised  value,  the  said  Hart- 
man  Vreeland  might,  from  time  to  time,  mortgage  in  fee,  by 
good  and  sufficient  deeds,  such  premises,  the  lease  of  which  had 
or  might  expire.  The  complaint  continued  : 

"  And  that  the  said  James  and  Mary  Cassady,  on  or  about 
October  21,  1853,  did  convey  her  portion  to  Geo.  G.  Andrews, 
by  deed  recorded  in  said  register's  office,  Liber  644,  p.  6S7 ; 
and  the  said  Samuel  T.  Gautier  and  wife  did  convey  his  portion 
to  Benjamin  Andrews,  on  or  about  January  27,  1854,  by  deed 
recorded  in  said  office,  Liber  658,  p.  213. 

"  That  on  the  1st  day  of  May,  1853,  the  said  term  mentioned 
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in  said  lease  did  expire,  and  the  plaintiff  became  entitled  to  a 
renewal  of  the  said  lease,  for  the  terra  of  twenty-one  years,  at 
the  yearly  rent  of  five  per  cent,  on  the  valuation  of  the  said 
premises ;  that  the  said  last  named  persons,  owners  of  the  fee 
of  said  premises,  did  neglect  and  refuse  to  give  the  said  renewal, 
according  to  the  terras  of  said  lease;  and  that  thereupon  the 
said  plaintiff  did  commence  his  suit  in  the  Supreme  Court  of 
the  State  of  New  York,  on  or  about  the  eighth  day  of  Septem- 
ber, 1854,  against  the  owners  of  the  fee  of  said  premises  as  last- 
named,  to  compel  the  execution  of  a  renewal  of  said  lease, 
according  to  the  covenants  therein  contained.  And  such  pro- 
ceedings were  thereupon  had,  that  the  said  court  did,  on  or 
about  the  6th  day  of  June,  1856,  adjudge  and  decree  that  said 
defendants  should  execute  renewals  of  said  lease,  according  to 
the  covenants  in  said  lease  contained,  at  the  annual  rent  of  fif- 
teen hundred  dollars.  And  thereupon  the  said  Hartman  Vree- 
land and  Eliza  his  wife,  in  their  own  right,  and  the  said  Hart- 
man  Vreeland,  assuming  to  act  as  attorney  of  Clark  Hewitt  and 
Ann  Hewitt,  and  as  surviving  executor  of  Eliza  Lewis,  and  as 
executor  of  the  will  of  Daniel  W.  Gautier,  also  Charlotte 
Gautier,  Hartman  V.  Van  Horn,  John  G.  Van  Horn,  Jr., 
George  G.  Andrews,  and  Benjamin  Andrews,  did  execute, 
under  seal,  and  deliver  to  the  said  plaintiff,  a  lease  of  said 
premises,  bearing  date  the  first  day  of  May,  1853,  for  the  term 
of  twenty-one  years,  at  the  annual  rent  of  fifteen  hundred  dol- 
lars. That  said  renewal  lease,  on  the  part  of  each  of  said 
lessors,  contains  the  same  covenants,  and  in  the  same  language, 
as  are  before  recited,  excepting  a  covenant  for  a  second  renewal, 
and  to  which  the  plaintiff  begs  leave  to  refer. 

"  That  the  expenses  of  said  plaintiff,  in  and  about  the  said  suit, 
were  six  hundred  dollars,  paid  on  or  about  January  9,  1857. 

'"The  plaintiff  further  saith,  that  on  or  about  the  14th  day  of 
March,  A.  D.  1857,  Henry  N.  Van  Schayck  did  commence  in 
this  court  three  several  suits  of  ejectment  against  this  plaintiff, 
demanding,  by  paramount  title,  one  undivided  sixth  of  said 
premises  in  said  leases  described.  And  that,  on  or  about  the 
day  of  July,  1857,  John  O.  Disbrow,  and  others,  plaintiffs, 
did  commence  in  this  court  a  similar  suit,  demanding,  by  par- 
amount title,  the  possession  of  a  portion  of  said  premises. 

"That  in  this  court,  on  or  about  the  7th  day  of  March,  1859, 
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Thomas  Warne,  and  others,  plaintiffs  ;  and  on  or  about  the  9th 
day  of  February,  1860,  Augustus  N.  Smith,  and  others,  plain- 
tiffs;  and  on  or  about  the  9th  day  of  February,  A.  D.  1860, 
Horace  S.  Young,  and  others,  plaintiffs,  did  commence  their 
several  suits  against  this  plaintiff,  demanding  and  claiming,  by 
paramount  title,  the  remaining  portion  of  said  premises. 

'•  The  plaintiff  further  saith,  that  notice  of  said  suits  being  com- 
menced, and  of  the  claim  therein  made  by  the  plaintiffs,  was 
given  to  the  said  Hartman  Vreeland,  and  others  above  named, 
claiming  the  fee,  as  landlords  of  the  plaintiff'.  And  that  this 
plaintiff' did  defend  all  said  suits,  together  with  Hartman  Vree- 
land, individually,  and  as  executor  of  Eliza  Lewis,  and  of 
Daniel  W.  Gautier,  and  Eliza  B.  Vreeland,  wife  of  Hartman 
Vreeland,  Charlotte  Gautier,  Hartman  V.  Van  Horn,  John  G. 
Van  Horn,  Jr.,  Clark  Hewitt,  and  Ann  Hewitt  his  wife. 

"  The  plaintiff  further  saith,  that  such  proceedings  in  the  said 
several  suits  were  had  that  judgment  was  given  by  the  said 
Supreme  Court  in  each  of  the  said  suits,  adjudging  that  the 
plaintiffs  in  the  said  suits  were  lawfully  entitled  to  the  posses- 
sion of  said  premises,  as  owners  of  the  same  by  title  paramount 
to  that  of  said  plaintiff,  under  said  lease  by  Eliza  Lewis,  and 
the  renewal  of  the  same  above  mentioned  ;  and  that  the  plaintiff 
should  deliver  up  to  them  the  possession  of  the  same,  and  that 
thereupon  this  plaintiff  was  expelled  from  said  premises  by 
lawful  right  and  paramount  legal  title  of  said  plaintiff'  in  said 
suits,  and  was  evicted  of  said  premises,  and  removed  from  the 
same  by  the  sheriff  of  the  city  and  county  of  New  York, 
acting  under  the  direction  of  the  said  judgment ;  and  that  the 
said  plaintiffs  did  recover  against  this  plaintiff,  as  costs  and 
damages,  the  sum  of  thirteen  hundred  and  one  dollars  and 
thirty-three  cents ;  and  the  expenses  of  the  plaintiff  in  defend- 
ing said  suit  were  twenty-five  hundred  dollars. 

"And  that  the  plaintiff  has  suffered  damages,  by  being  so  dis- 
possessed, in  the  sum  of  thirty  thousand  dollars,  over  and  above 
the  value  of  the  buildings  erected  on  the  same. 

"The  plaintiff  further  saith,  that  he  has  kept,  on  his  part,  all 
the  covenants  and  conditions  of  said  lease. 

"  Plaintiff  further  alleges,  that  he  erected  on  said  leasehold 
premises,  during  the  continuance  of  the  first  lease  mentioned, 
valuable  buildings,  at  a  cost  of  more  than  thirty  thousand  dol- 
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lars  ;  and  that  said  buildings,  remaining  on  said  premises  at  the 
time  of  the  eviction  of  the  said  plaintiff  as  aforesaid,  were,  as 
deponent  believes,  worth  the  sum  of  twenty-five  thousand 
dollars. 

"  And  the  plaintiff  charges,  that  by  reason  of  the  said  eviction, 
and  of  the  covenants  and  agreements  in  each  of  said  leases, 
contained  in  regard  to  said  buildings,  the  defendants  have  be- 
come indebted  to  the  said  plaintiff  for  the  full  value  of  the  same, 
amounting  to  the  sum  of  twenty-five  thousand  dollars,  in  addi- 
tion to  the  damages  and  expenses  aforesaid. 

"  And  the  plaintiff  further  shows,  that  by  the  said  eviction  of 
the  plaintiff  from  the  said  premises,  as  aforesaid,  the  said  cov- 
enants, on  the  part  of  Eliza  Lewis,  in  the  first  lease  mentioned, 
and  on  the  part  of  Hartman  Vreeland  and  Eliza  B.  his  wife, 
and  on  the  part  of  said  Hartman  Vreeland,  as  executor  of  the 
last  will  and  testament  of  Eliza  Lewis,  and  also  as  executor  of 
the  last  will  and  testament  of  the  said  Daniel  W.  Gautier,  and 
on  the  part  of  the  said  Clark  Hewitt  and  Ann  his  wife,  Char- 
lotte Gautier,  Hartman  V.  Van  Horn,  John  G.  Van  Horn,  have 
been  broken  by  each  of  said  persons  so  covenanting,  inasmuch 
as  neither  they,  nor  any  of  them,  have  protected  the  said  plain- 
tiff in  the  quiet  and  peaceable  enjoyment  of  said  premises,  with- 
out any  manner  of  .let,  suit,  trouble,  or  hindrance,  of  or  from 
the  said  lessors,  and  all  other  persons  whatsoever,  as  is  men- 
tioned in  said  leases;  and  inasmuch  as  the  giving  of  the  second 
renewal  mentioned  in  the  lease  of  Eliza  Lewis,  and  of  the  re- 
newal mentioned  in  the  second  lease  by  Hartman  Vreeland, 
and  others,  has  been  rendered  impossible.  And  the  plaintiff' 
further  shows,  that  the  said  covenant  of  Eiiza  Lewis,  for  the 
first  renewal  of  said  lease,  has  been  broken  by  each  of  said 
persons  so  covenanting,  inasmuch  as  said  renewal  lease  has  not 
been  given  and  executed  by  all  parties  claiming  the  fee  of  the 
same  under  Eliza  Lewis,  and  entitled  to  the  same  under  her 
will  and  by  rnesne  conveyances. 

"And  the  plaintiff  further  showeth,  that  the  covenant  in  said 
lease  by  Eliza  Lewis,  and  in  the  said  lease  made  by  defendant, 
Hartman  Vreeland,  and  others,  that  on  the  termination  of  the 
renewals  in  said  leases  mentioned  the  said  plaintiff  should  be 
paid  the  value  of  the  buildings  erected  by  him  on  the  said 
demised  premises,  in  manner  as  stated  in  said  leases,  has  been 
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broken  by  the  said  defendants,  inasmuch  as  by  said  eviction 
the  value  of  said  buildings  has  become,  by  said  covenants,  due 
and  payable  to  this  plaintiff  from  the  defendant. 

*•  And  the  plaintiff  further  shows,  that  no  assets  or  personal 
estate  of  Eliza  Lewis,  or  of  the  said  Daniel  W.  Gautier,  were 
delivered  to  the  respective  next  of  kin  of  the  said  deceased 
persons.  And,  as  the  plaintiff  is  informed  and  believes  :ind 
charges,  that  the  assets  of  or  personal  estate  of  the  said  Eliza 
Lewis,  and  of  the  said  Daniel  W.  Gautier,  were  and  are  not 
sufficient  to  satisfy  the  demands  of  the  plaintiff  herein. 

"  And  that  no  real  estate  of  the  said  Eliza  Lewis,  or  of  the 
said  Daniel  W.  Gautier,  descended  to  their  respective  heirs  at 
law. 

"  And  the  plaintiff  further  shows,  that  the  said  estate  of  Daniel 
W.  Gautier,  for  the  reasons  aforesaid,  is  liable  to  him  in  the 
sum  of  fifty-seven  thousand  one  hundred  dollars,  with  interest, 
from  periods  of  payment  above  named,  on  account  of  the  real  and 
personal  estate  received  by  said  Daniel  W.  Gautier,  as  the  residu- 
ary legatee  and  residuary  devisee  under  the  will  of  Eliza  Lewis. 

"  And  that  the  said  Hartman  Vreeland,  as  executor  of  the  will 
of  Daniel  W.  Gautier,  and  personally  as  sole  legatee  and  devi- 
see under  the  will  of  Daniel  W.  Gautier,  and  personally  on 
account  of  the  breach  of  his  covenant  in  said  renewal  lease 
contained  as  aforesaid,  is  liable  to  the  said  plaintiff*  for  the 
breaches  of  said  covenants  aforesaid,  for  the  said  sum  of  fifty- 
seven  thousand  one  hundred  dollars,  and  interest,  as  last  afore- 
said; for  which  amount  the  plaintiff  demands  judgment  against 
the  said  Hartman  Vreeland,  as  executor  of  Eliza  Lewis,  to  the 
amount  of  personal  estate  received  by  him  as  such  executor, 
and  against  the  said  Hartman  Vreeland,  as  executor  of  Daniel 
W.  Gautier,  to  the  amount  of  personal  estate  received  by  him. 
as  such  executor,  and  against  the  said  Hartman  Vreeland,  in 
his  individual  capacity,  for  the  whole  of  said  amount  of  fifty- 
seven  thousand  one  hundred  dollars,  and  interest,  from  the 
times  of  payment,  viz. :  on  six  hundred  dollars,  from  January 
19,  1859;  on  twenty-five  hundred  dollars,  from  July  24,  1860; 
and  on  fifty-five  thousand  dollars,  from  July  16,  1860." 

To  this  complaint,  the  defendant  demurred  as  follows: 

[Title  of  the  caiuseJ] 

"The  defendants  say  that  they,  and  each  of  them,  demur  to  so 
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much  of  the  complaint  in  this  action  as  relates  to  the  lease, 
alleged  in  the  complaint  to  have  been  executed  by  Eliza  Lewis, 
and  to  all  the  claims  and  causes  of  action  pretended  to  be 
founded  thereon ;  and  for  cause  of  demurrer,  show  that  it 
appears  by  the  complaint  that  the  second  lease  in  the  complaint 
mentioned,  bearing  date  the  first  day  of  May,  1853,  was  accepted 
by  the  plaintiff  in  full  satisfaction  of  all  the  covenants  of  Eliza 
Lewis,  in  the  deed  executed  by  her. 

"And  for  further  cause  of  demurrer  to  the  same,  these  defend- 
ants say  that  several  causes  of  action  have  been  improperly 
united  against  them,  in  which  they  are  not  in  all  their  several 
capacities  interested ;  and  that  the  said  Hartman  Vreeland, 
individually,  or  as  executor  of  Daniel  W.  Gautier,  has  no  interest 
or  concern  in  any  supposed  covenants  of  the  said  Eliza  Lewis; 
and  as  regards  the  several  expenditures  alleged  to  have  been 
made  by  the  plaintiff,  these  defendants,  and  each  of  them,  say 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

"And  the  defendants,  and  each  of  them,  further  show,  that  the 
plaintiff's  claims,  under  the  lease  executed  by  Eliza  Lewis,  are 
improperly  joined  with  those  under  the  second  lease  before 
mentioned,  in  which  are  parties  having  no  responsibility  for 
the  alleged  covenants  of  the  said  Eliza  Lewis. 

"  And  as  regards  so  much  of  the  complaint  as  relates  to  the 
second  lease  in  said  complaint  mentioned,  and  the  plaintiff's 
claims  and  pretended  causes  of  action  under  the  same,  these 
defendants,  and  each  of  them,  demur  thereto ;  and  for  cause  of 
demurrer  show,  that  there  is  a  defect  of  parties  defendants,  and 
that  the  greater  part  of  those  who  executed  the  joint  covenants 
in  the  said  second  lease  contained,  are  omitted  to  be  made 
parties  ;  and  that  in  addition  to  these  defendants  in  the  several 
capacities  named,  all  the  other  joint  covenanters  in  the  said 
second  lease  should  have  been  made  parties  defendants ;  and 
that  Eliza  Yreeland,  Clark  Hewitt  and  Ann  Hewitt,  Charlotte 
Gautier,  Hartman  Y.  Van  Horn,  John  G.  Van  Horn,  Jr., 
George  G.  Andrews,  and  Benjamin  Andrews,  and  each  of  them, 
is  a  necessary  party  defendant  to  an  action  by  the  plaintiff  on 
the  joint  covenants  executed  by  them,  and  these  defendants  in 
the  said  second  lease  contained ;  and  that  an  action  on  the  cov- 
enants contained  in  the  said  second  lease  cannot  properly  be 
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united  with  an  action  on  the  covenants  in  the  said  first  lease 
contained,  inasmuch  as  the  proper  parties  defendants  in  actions 
on  the  covenants  in  the  two  leases  differ,  as  aforesaid. 

"  And  as  regards  all  the  other  matters  in  the  said  complaint 
contained,  besides  those  founded  on  the  two  leases  before  men- 
tioned, these  defendants,  and  each  of  them,  demur  thereto; 
and  show,  for  cause  of  demurrer,  that  the  same  do  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  And  they 
show  for  further  cause,  that  the  said  several  pretended  causes  of 
action  have  been  improperly  united  against  these  defendants  in 
their  said  several  capacities,  in  some  of  which  they  are  not  all 
interested. 

"  Wherefore,  for  want  of  a  proper  and  sufficient  complaint, 
these  defendants  demand  judgment,  and  that  this  action  be  dis- 
missed, with  costs." 

Henry  Day  and  Daniel  Lord,  for  the  plaintiff. 
William  Silliman  and  John  Leveridge^  for  the  defendant. 

INGRAHAM,  J. — The  defendant  is  sued,  in  different  capacities, 
for  a  breach  of  covenant,  in  a  lease  executed  by  Eliza  Lewis. 
He  is  held  to  be  liable  as  such,  because  the  covenant  was  made 

'  9 

by  her.  He  is  sought  to  be  made  liable  as  executor  of  Gautier, 
because  Gautier  was  the  residuary  legatee  under  the  will  of 
Eliza  Lewis,  and  received  a  large  amount  of  real  and  personal 
estate. 

Hartman  Yreeland,  in  his  individual  capacity,  is  sought  to  be 
charged  as  the  devisee  of  real  estate  from  Gautier,  which  formed 
a  part  of  the  residuary  estate  of  Eliza  Lewis,  and  which  was 
devised  to  Gautier. 

It  seems  to  me  that  Yreeland,  in  all  the  capacities  in  which 
he  is  sued,  is  properly  made  a  defendant,  if  the  plaintiff  seeks 
to  obtain  a  judgment  for  the  damages  arising  from  the  breach 
of  the  covenant  in  the  lease  of  Eliza  Lewis,  and  to  obtain  a 
judgment  therefor,  against  the  heirs  or  devisees  of  Lewis. 

So  far  as  the  facts  are  set  out  in  the  complaint,  there  is 
claimed  to  be  but  one  cause  of  action,  viz.,  damages  for  breach 
of  a  covenant  in  the  lease  of  Eliza  Lewis :  that  covenant  was 
that  future  renewals  should  be  granted,  and  that  such  renewals 
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should  be  made  by  parties  lawfully  entitled  to  the  premises. 
The  proceedings  to  compel  a  renewal  of  the  lease  were  no  bar 
to  this  action.  That  might  be  a  bar  to  the  covenant,  that 
required  a  renewal  of  the  lease  to  be  given  by  the  lessor,  her 
heirs,  executors,  administrators,  or  assigns,  inasmuch  as  it 
would  have  been  a  performance  by  them.  At  that  time,  the 
defect  of  title  was  unknown,  and  if  it  were  not  for  the  covenant 
first  mentioned,  I  suppose  the  plaintiff's  only  remedy  would  be 
on  the  covenant  of  quiet  enjoyment  in  the  second  lease.  But 
the  additional  covenant,  that  the  renewed  lease  shall  be  exe- 
cuted by  parties  lawfully  entitled  to  the  premises,  has  not  been 
performed,  and  the  breach  of  it  furnishes  a  good  cause  of  action 
against  the  representatives  of  Eliza  Lewis. 

It  is  proper,  also,  to  state  that  in  this  complaint  there  is  but 
one  cause  of  action  set  out.  In  order  to  obtain  a  proper  reme- 
dy, therefore,  against  the  representatives  and  devisees  of  Eliza 
Lewis,  all  the  matters  set  out  in  the  complaint  are  proper  and 
pertinent;  and  although  they  might  be  used  for  the  foundation 
of  another  cause  of  action,  yet  the  insertion  of  the  second  lease 
in  the  complaint  cannot  be  said  to  be  entirely  irrelevant,  to 
show  the  breach  of  the  first  covenant. 

For  these  reasons,  I  am  not  able  to  adopt  the  conclusion  that 
more  than  one  cause  of  action  is  set  out  in  the  complaint.  The 
plaintiff  can  only  recover  for  one  cause,  as  the  claim  upon  the 
second  lease  is  not  set  up  as  a  further  or  separate  cause  of 
action. 

It  is  true,  in  his  prayer  for  relief  he  claims  damages  against 
Vreeland  in  his  individual  capacity.  But  the  prayer  of  the 
complaint  is  not  to  be  demurred  to.  If  the  defendant  is  entitled 
to  any  remedy  in  regard  to  the  complaint,  it  can  only  be  by 
motion  to  strike  out  such  parts  as  are  irrelevant.  As  it  stands 
before  me,  it  is  but  for  one  cause  of  action,  and  the  objection  as 
to  misjoiuder  of  causes  of  action  is  not.  well  taken. 

The  objection  of  defect  of  parties  is  answered  by  what  I  have 
already  stated.  The  action  is  not  on  the  renewed  lease ;  it  was 
therefore  unnecessary  to  make  as  parties  persons  who  were  not 
parties  to  or  representatives  of  the  original  lessor. 

I  am  very  free  to  state  that  the  claim  for  damages  against 
Vreeland  personally,  as  lessor  of  the  second  lease,  cannot  be 
sustained  in  this  action,  and  if  it  had  been  stated  in  the  com- 
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plaint  as  a  separate  cause  of  action,  it  would  have  been  a  good 
ground  of  demurrer.  It  appears  to  me  proper  that  the  plaintiff 
should  amend  his  complaint  in  this  respect,  so  as  to  confine  the 
claim  solely  against  the  representatives  and  devisees  of  Eliza 
Lewis. 

I,  however,  can  make  no  order  therefor  on  this  demurrer. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  defendants 
to  amend  on  the  usual  terms. 


COCKS  a.  RADFORD. 

Supreme  Court,  New  York'  Special  Term,  June,  1S61. 
AMENDMENT. 

Leave  to  amend  a  pleading,  for  the  purpose  of  raising  a  new  issue,  will  not  be 
granted,  unless  the  applicant  establishes,  to  the  satisfaction  of  the  omit,  that 
be  was  not  aware  of  the  facts  at  the  time  of  pleading,  and  excuses  luches  in  bis 
application. 

Motion  for  leave  to  amend  the  answers  in  two  actions  between 
the  same  parties,  and  for  certain  other  relief. 

These  actions  were  brought  to  compel  an  accounting  from  de- 
fendants of  the  amount  received  by  them  for  the  insurance  of 
the  steamboat  "  Arrow,"  which  was  destroyed  by  fire,  and  for 
the  earnings  of,  and  disbursements  and  expenses  made  and 
incurred  upon,  the  "Thomas  E.  Hulse"  and  the  "Arrow." 
The  complaints  alleged  that  defendants,  William  Radford  and 
Thomas  E.  Hulse,  were  joint-owners,  tenants  in  common,  and 
proprietors  of  the  '"Arrow,"  and  that  the  same  parties,  with 
one  Van  Wart,  were  joint-owners,  &c.,  of  the  "Thomas  E. 
Hulse,"  and  that  in  respect  to  both  boats,  the  two  firms  of 
Win.  Radford  <fe  Co.  and  Archer  &  Squire  acted  as  agents,  and 
as  such  received  the  earnings  or  some  part  thereof  of  said  boats, 
in  both  of  which  firms  Radford  was  a  partner.  The  complaint 
also  alleged  that  Van  Wart  has  assigned  his  share  of  the  earn- 
ings of  the  "  Hulse"  to  plaintiff. 
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The  complaint  prayed  for  an  accounting,  and  also  for  a  restate- 
ment of  such  accounts  as  have  been  rendered. 

The  actions  were  put  at  issue,  as  to  defendants  Radford  and 
Charles  S.  Archer,  by  answer,  on  the  28th  of  November,  1859. 
The  actions  have  been  referred. 

On  the  14th  of  November,  1860,  an  order  was  made  requiring 
"William  Radford  and  Charles  S.  Archer,  surviving  members  of 
the  aforesaid  two  firms,  within  twenty  days  after  notice  of  the 
order,  to  deliver  to  plaintiff's  attorneys  true  and  sworn  copies 
of  all  entries  between  January  1,  1851,  and  the  commencement 
of  the  suit,  in  the  books  of  account  of  the  said  two  firms  and  in 
the  individual  books  of  account  of  Charles  S.  Archer  and  John 
Squire,  relating  to  certain  matters  in  the  said  order  specified, 
and  also  requiring  "Wm.  Radford,  within  the  same  time,  to 
deliver  to  plaintiff's  attorneys  a  true  and  sworn  copy  of  all 
entries  in  the  books  of  account  kept  by  himself,  or  at  his  in- 
stance and  under  his  control,  touching  the  several  items  in  the 
order  specified.  The  order  gave  defendants  the  right  to  elect 
to  deposit  with  the  referee  the  various  books  of  account  and 
vouchers,  and  contained  a  provision  for  the  striking  out  of  the 
answer  of  defendants  in  case  of  their  neglect  to  comply  with 
the  order.  The  defendants  elected  to  furnish  copies,  and  have, 
by  stipulation  and  order,  obtained  necessary  extension  of  time. 
This  order  of  November  14,  1860,  has  not  yet  been  fully  com- 
plied with.  On  the  30th  of  March,  1861,  defendants  procured 
an  order,  returnable  April  8,  1861,  requiring  plaintiff  to  show 
cause  why  they  should  not  be  allowed  to  amend  their  answer 
by  setting  up  that  the  plaintiff  parted  with  his  interest  in  the 
"  Hulse"  on  the  20th  of  September,  1854,  and  in  the  "  Arrow," 
or  "  Broadway,"  on  the  30th  of  September,  1854,  and  why  the 
order  of  November  14,  1860,  should  not  be  modified  accord- 
ingly. 

The  motion  on  this  order  to  show  cause  was  the  one  now  pend- 
ing. It  was  founded  on  the  affidavit  of  defendant  William  Rad- 
ford alone,  who  swore  to  the  transfer  by  plaintiff  as  above 
stated,  and  that  in  examining  the  matters  in  relation  to  said 
steamboats,  and  upon  examination  of  records,  in  consequence 
of  information  communicated  to  him  since  February  11,  1861, 
he  learned  of  said  transfer ;  and  in  a  subsequent  portion  of  his 
affidavit  he  said  he  was  ignorant  of  such  transfer  until  as  before 
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in  his  affidavit  stated,  and  therefore  failed  to  set  it  up  in  his 
answer. 

The  plaintiff,  in  his  affidavit,  read  in  opposition  to  the  motion, 
admitted  the  transfers,  but  alleged  that  defendant  knew  of  the 
transfers  at  the  time  they  were  made,  and  at  all  times  during 
their  existence ;  that  with  this  knowledge,  defendant  Radford 
and  the  other  owners  dealt  with  him  as  the  absolute  owner; 
that  said  transfers  were  merely  nominal,  and  were  not  intended 
to  be  and  did  not  vest  any  interest  in  the  transferree ;  that  the 
transferree  gave  back  a  mortgage  for  the  full  value  of  the  share ; 
that  the  plaintiff  was  at  all  times  in  possession  as  mortgagee  as 
well  as  part-owner. 

E.  R.  Bogardus,  for  the  motion. 

D.  McMahon,  opposed. — I.  So  far  as  the  amendment  is  con- 
cerned, it  is  supposed  that  the  court  have  not  power  to  so 
amend  as  to  permit  an  admission  on  the  record  to  be  with- 
drawn— certainly  not  without  imposing  on  him  the  condition 
of  paying  all  costs  to  date,  and  stipulation  that  the  admission 
be  read  in  evidence  on  the  trial  by  the  plaintiff.  Here  over 
twelve  months  have  elapsed  since  the  joining  of  issue,  and  the 
cause  has  been  referred,  and  is  only  awaiting  the  making  of  this 
discovery  prior  to  trying  it.  The  matter  being  discovered  since 
his  previous  answer  was  put  in,  as  he  says,  his  only  remedy  is 
by  motion  for  leave  to  put  in  a  supplemental  answer.  (Hoyt  a. 
Sheldon,  6  Duer,  661.)  Leave  to  renew  should  be  obtained. 
(Mitchell  a.  Alden,  12  Wend.,  290.) 

II.  The  order  for  discovery  should  not  be  modified.  1.  The 
matter  was  fully  argued  and  carefully  decided  and  provided 
for  by  Mr.  Justice  Ingraham,  as  may  be  seen  by  reference  to 
the  order.  2.  No  new  fact  has  arisen  since  the  decision,  which 
would  authorize  this  court  to  modify  it.  3.  The  fact  that  the 
plaintiff  was,  for  a  part  of  the  time,  covered  by  the  order  of 
discovery,  not  the  record  owner  of  the  boats,  is  one  which 
could  have  been  ascertained  by  the  exercise  of  due  diligence 
by  the  defendants.  The  papers  were  on  record  in  the  custom- 
house. By  the  operation  of  the  act  of  Congress  of  July  29, 
1850,  the  defendants  had  notice  of  it.  4.  The  order  cannot  be 
reviewed,  save  by  appeal.  There  are  no  decisions  which  go  to 
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the  extent  of  setting  up  the  new  discovery  of  facts  existing  at 
the  time  of  making  the  motion,  and  which  might,  by  the  exer- 
cise of  due  diligence,  have  been  found  out,  as  a  substantive 
ground  to  review  an  order  already  granted.  (Mitchell  a.  Allen, 
12  Wend.,  290 ;  Dollfus  a.  Frosch,  5  Hill,  493 ;  Cazneau  a. 
Bryant,  6  Duer,  668.) 

III.  Even  if  those  facts  could  be  set  up  as  a  ground  to  mod- 
ify the  order  of  discovery,  yet,  on  the  facts  shown  by  the  plain- 
tiff in  opposition,  the  order  should  not  be  modified.  1.  The 
order  was  granted  five  months  since,  and  the  time  has  been 
extended  several  times.  2.  The  facts  themselves  amount  to 
nothing,  as  by  the  explanation  of  the  plaintiff  it  appears  that 
during  the  time  when  it  was  alleged  he  was  not  the  owner  of 
the  steamboats,  he  was  a  mortgagee  in  possession.  A  mort- 
gagee in  possession,  receiving  the  earnings,  is  entitled  to  them 
and  to  an  account  of  them,  and  as  such  is  responsible  as,  and 
is  to  be  treated  as  owner.  (Stewart  a.  Slater,  6  Duer,  83  ; 
Hasketh  a.  Stevens,  7  Barb.,  488  ;  Mattison  a.  Banew,  1  Comst., 
295  ;  Miln  a.  Spinola,  6  Hill,  218  ;  same  case,  in  Supreme  Ct., 
4/J.,  17T-8.) 

BARNARD,  J. — 1.  The  new  matter  proposed  to  be  set  up  in 
the  answer,  if  uncontradicted  or  unexplained,  constitutes  a  good 
defence.  Parties,  however,  are  not  allowed  to  amend  their 
pleadings  on  motion,  unless  they  offer  some  good  and  satisfac- 
tory excuse  for  not  having  before  presented  the  matters  in  re- 
spect to  which  they  seek  an  amendment. 

The  excuse  these  defendants  offer  is,  that  defendant  Radford 
was  ignorant  of  it  till  after  February  11,  1861,  and  the  proof 
they  adduce  is  the  affidavit  of  said  Radford.  This  is  fully  met 
by  the  affidavit  of  the  plaintiff,  who  swears  that  said  Radford 
knew  of  the  transfer  at  the  time  it  was  made.  There  are  no 
attendant  circumstances  lending  support  to  Radford's  affidavit. 
Each  of  the  affidavits,  so  far  as  appears  before  me,  is  equally 
worthy  of  credit.  The  evidence  as  to  the  truth  of  the  matter 
offered  as  excuse  being  equally  balanced,  I  cannot  say  that  de- 
fendants have  excused  the  neglect. 

o 

Were  the  neglect  satisfactorily  excused,  it  would  seem  even 
then  doubtful  whether  defendants  should  be  permitted  to 
amend,  inasmuch  as  the  action  has  been  greatly  delayed  by 
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the  defendants,  and  there  was  some  laches  in  making  this 
motion ;  and  the  matters  alleged  in  the  affidavit  of  plaintiff,  as 
to  his  being  mortgagee  in  possession,  which  is  not  denied, 
would  seem  to  entitle  him  to  an  account,  notwithstanding  the 
transfers.  The  motion  to  amend  is  therefore  denied. 

2.  The  motion  to  amend  being  denied,  the  motion  to  modify 
the  order  of  November  14,  I860,  being  dependent  on  it,  must 
be  denied  also. 

Even  if  the  motion  to  amend  were  granted,  yet,  as  that 
would  raise  an  issue  which  might  be  decided  in  plaintiff's 
favor,  and  so  entitle  him  to  an  account  for  the  period  in  ques- 
tion, the  motion  to  modify  would  still  have  to  be  denied,  and  it 
would  be  made  one  of  the  conditions  of  granting  the  motion  to 
amend,  that  defendants  should  stipulate  that  the  amendment  of 
the  pleadings  should  not  affect,  impair,  or  modify  in  any  way 
said  order  of  November  14,  1860. 

Motion  denied,  with  $10  costs. 


GALWEY  a.  THE  UNITED    STATES    STEAM    SUGAR 
REFINING  COMPANY. 

Supreme  Court,  First  District;  At  Chambers,  July,  1861. 

TRANSFER  OF  PROPERTY  BY  INSOLVENT  CORPORATION. — AUTHORI- 
TY TO  APPOINT  RECEIVER. 

Where  an  insolvent  corporation  was  suffering  creditors  of  a  certain  class  to  obtain 
judgment  to  an  amount  greater  than  one  half  the  value  of  its  property,  with  the 
view  to  give  such  creditors  a  preference  ; — Held,  in  an  action  by  a  creditor  at 
large  to  dissolve  the  company  and  distribute  its  assets,  that  such  course  on  the 
part  of  the  trustees  was  illegal,  and  that  the  creditors  so  proposing  to  take 
judgment  should  be  enjoiued  from  further  proceeding  in  their  actions,  with  the 
exception  of  entering  judgment  to  stand  as  security  for  their  respective  claims. 

In  an  action  against  a  manufacturing  corporation  by  a  creditor  at  large,  to  enjoin 
certain  creditors  of  the  corporation  from  obtaining  a  preference,  and  for  a  disso- 
lution of  the  corporation  and  the  distribution  of  its  assets,  the  court  has  no 
authority  to  appoint  a  receiver  of  the  property  of  the  corporation. 
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Motion  for  an  injunction  and  the  appointment  of  a  receiver. 

The  plaintiffs'  creditors  at  large  of  the  U.  S.  Steam  Sugar 
Refining  Company,  a  corporation  created  under  the  general  law, 
authorizing  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical,  and  chemical  purposes,  passed  February  17, 
1848,  commenced  this  action  for  themselves  and  all  other  cred- 
itors who  should  come  in,  &c.,  to  procure  the  dissolution  of  the 
company,  and  the  appointment  of  a  receiver  for  the  sequestra- 
tion and  distribution  of  its  assets;  on  the  grounds — 1.  That  the 
company  was  insolvent,  and  its  property,  consisting  of  real  estate 
for  the  most  part,  was  not  worth  more  than  fifty  per  cent,  of  its 
unsecured  debt ;  and  2.  That  its  trustees,  who  were  made  de- 
fendants, ought  to  take  proceedings  for  the  dissolution  of  the 
corporation  and  the  equal  distribution  of  its  property  among 
the  creditors ;  but  that,  instead  of  doing  so,  they  intended  to 
facilitate  the  recovery  of  judgments  against  the  company  to  an 
amount  exceeding  half  the  value  of  its  assets,  and  thus  by  the 
priority  of  lien  to  give  preferences,  and,  by  suffering  the  judg- 
ments to  be  executed,  to  effect  alienations  of  the  property  of  the 
company  contrary  to  law. 

Upon  the  application  for  the  continuance  of  an  injunction 
temporarily  obtained,  and  for  the  appointment  of  a  receiver,  de- 
fendants' affidavits  denied  the  inadequacy  of  the  property  of  the 
company  to  satisfy  all  its  debts,  unless  it  should  be  sacrificed 
by  a  forced  sequestration ;  they  denied  any  intent  or  act  to  fa- 
cilitate, by  confession  or  otherwise,  the  recovery  of  judgments 
against  the  company ;  they  exhibited  the  solid  and  valuable 
character  of  the  company's  property,  and  its  condition  of  debt ; 
they  showed  that  a  portion  of  its  debts  matured  earlier  than 
other  portions,  and  claimed  that  no  defence,  legal  or  equitable, 
existed  in  favor  of  the  company  against  the  recovery  of  judg- 
ment on  these  debts ;  that  these  earlier  maturing  debts  were  for 
money  advanced  to  the  company  for  the  purpose  of  making  a 
pro-rata  payment  upon  the  general  debts,  and  that  the  money 
was  so  employed  ;  and  that  the  legal  priority  to  be  gained  from 
the  earlier  maturity  of  these  debts  was  equitable,  and  was  an 
understood  consideration,  with  the  knowledge  and  assent  of  the 
general  creditors,  upon  which  the  money  was  supplied,  which 
went  to  the  reduction  of  the  general  debts. 
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Francis  H.  Dykers  and  Charles  0' Conor,  for  the  plaintiffs. 
— I.  Whenever  a  corporation  becomes  unable  to  pay  all  the 
demands  against  it,  the  directors  may  apply  for  a  dissolution. 
(3  Rev.  Stat.,  768,  §  69.)  This  proceeding  contemplates  an 
equal  pro-rata  distribution  among  all  creditors  (11).,  771,  §  90); 
and  it  is  not  merely  within  the  power  of  the  directors, 
but  it  is  their  duty  to  take  measures  for  such  distribution. 
(Innes  a.  Lansing,  7  Paige,  583;  2  Rev.  Stat.,  600,  §  4;  lb., 
658,  §  20.) 

II.  Either  the  attorney-general  or  any  creditor  may,  by  ac- 
tion against  the  corporation  and  its  directors,  compel  an  account 
of  the  management  of  the  property,  and  restrain  any  threatened 
or  apprehended  alienation  of  the  property  of  the  corporation  or 
other  mismanagement.     (3  Rev.  Stat,  762,  §§  41,  43,  45.) 

III.  Whenever  such  action  is  brought,  the  court  will  restrain 
any  creditor  from  proceeding  to  obtain  a  preference  at  law. 
(3  Rev.  Stat.,  767,  §  65 ;  2b.,  763,  §  45.)    3  Rev.  Stat.,  764,  §  50, 
recognizes  the  authority  to  appoint  receiver,  under  the  visitorial 
jurisdiction.     (Code,  §  244,  subd.  4.) 

IY.  The  appointment  of  a  receiver  is  necessarily  a  part  of  the 
relief  to  which  the  plaintiffs  will  be  finally  entitled,  if  the  action 
is  properly  brought.  If  a prima- facie  case  is  made  out  in  favor 
of  the  plaintiffs,  a  receiver  should  be  provisionally  appointed. 

Joseph  H.  Choate  and  William  M.  Evarts,  for  the  company. 
— I.  A  court  of  equity,  in  this  State,  has  no  general  jurisdic- 
tion over  corporations,  to  restrain  or  correct  their  action,  or  to 
dissolve  them  and  wind  up  their  affairs,  but  in  all  these  respects 
the  statutes  are  the  source  and  the  measure  of  the  jurisdiction 
in  equity.  (Atty.  Gen.  a.  Utica  Ins.  Co.,  2  Johns.  Ch.,  370 ; 
Atty.  Gen.  a.  Bank  of  Niagara,  Hopk.,  354.) 

II.  The  plaintiffs'  case  does  not  fall  within  any  of  the  statutory- 
provisions  giving  or  regulating  procedures  for  the  dissolution 
of  a  corporation,  or  the  sequestration  of  its  property  through  a 
receiver.  Proceedings  are  authorized  in  but  three  cases.  1. 
Upon  the  application  of  a  creditor  by  judgment  or  decree,  on 
the  return  of  an  execution  unsatisfied.  (2  Rev.  Stat.,  463, 
§  36 ;  3  II.,  5  ed.,  763,  §  44.)  2.  Upon  the  fact  of  insolvency 
continued  for  a  year,  or  of  the  payment  of  debts  neglected  or 
refused  for  a  year,  or  of  suspension  of  its  business  for  a  year. 
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(/£.,  §  [38]  46.)  3.  Upon  the  application  of  the  directors  or 
trustees,  when,  in  their  judgment,  the  condition  of  the  corpora- 
tion makes  it  desirable.  (/£.,  467,  §  58  ;  3  Ib.,  5  ed.,  768,  §  69.) 
For  a  criticism  upon  these  statutory  provisions,  see  Mann  a. 
Pentz  (2  Sandf.  Ch.,  257.) 

III.  These  provisions,  by  a  necessary  construction,  limit  the 
policy  and  effect  of  the  legislation  to  these  cases ;  and  especially, 
when  we  find  the  policy,  and  the  effect  of  the  same  statutes, 
giving  wider  scope  for  these  remedies  against  "  moneyed  corpo- 
rations."   (3  Rev.  Stat.,  5  ed.,  764,  §§  47  [39],  48  [40].)    It  seems 
impossible   that,  upon  a   complaint   exhibiting   the   plaintiffs' 
standing   as  that  of  creditors  at  large,  and  the  corporation's 
defaults  or  suspensions  as  quite  short  of  the  year  of  default  or 
suspension,  made  the  condition  by  the  statute,  the  remedies  of 
the  statute  can  be  pursued. 

IV.  If  the  plaintiffs,  as  creditors  at  large,  have  an  equitable 
action  against  the  trustees  of  the  company,  or  any  of  them,  for 
their  personal  defaults,  neglects,  or  misconducts,  a  sequestration 
of  the  corporate  property,  or  a  dissolution  of  the  corporation, 
forms  no  part  of  the  remedy. 

V.  But  the  complaint  shows  no  case  against  the  trustees  under 
the  statute,  or  upon  general  principles.     The  trustees  have  the 
management  of  the  corporate  interests,  and  the  discretion  as  to 
voluntary  dissolution  of  the  corporation  is  wholly  reposed  in 
them.     The  creditor  cannot  coerce  the  discretion  of  the  trustees, 
or  make  his  interest  the  sole  controlling  consideration  of  their 
duty. 

YI.  The  utmost  equity  that  a  creditor,  or  other  person,  inter- 
ested to  obtain  a  dissolution  of  a  corporation  can  claim  is,  to 
compel  the  trustees  to  set  in  motion  the  proceedings  for  its  dis- 
solution, mentioned  by  the  statute.  But  to  give  a  party  this  re- 
lief, he  must  have  legal  right  to  the  only  remedy  appropriate  to 
accomplish  it — viz.,  a  writ  of  mandamus. 

YII.  The  notion,  that  a  creditor,  not  in  the  predicament  to 
pursue  the  statutory  remedy  provided  by  creditors,  can,  from 
the  omission,  however  wrongful,  of  the  trustees  to  pursue  the 
course  open  by  the  statute  to  them,  invent  a  remedy  more 
energetic  and  summary  than  either,  and  without  the  safeguards 
provided  for  both,  is  wholly  irrational.  The  case  of  Innes  a. 
Lansing  (7  Paige,  583),  and  the  principles  there  established, 
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that  an  extension  of  equitable  remedies  on  the  part  of  the  court, 
will  follow  a  new  equity  arising  on  the  frame  of  a  statute,  al- 
though the  statute,  in  terms,  does  not  provide  the  specific  reme- 
dial procedure,  cannot  help  the  plaintiffs, 

Dennis  McMahon  for  a  judgment-creditor  of  the  company. 
— I.  James  Olwell,  a  judgment-creditor  of  the  company,  is  not 
a  party  to  this  action.  It  was  irregular  to  give  an  order  stay- 
ing the  proceedings  of  all  the  creditors,  so  as  to  affect  his  rights. 
3  R&o.  Stat.,  767,  §  65,  gives  no  such  power,  or  at  most  a  power 
to  restrain  a  creditor's  proceedings  at  law  before  judgment,  not 
after. 

II.  This  statute  certainly  cannot  apply  to  any  creditor,  with- 
out giving  him  notice  of  the  proceedings. 

III.  James  Olwell  has  a  legal  preference,  which  the  court 
cannot  devest.     (Matter  of  Waterbury,  8  Paige,  380  ;  Fiske  a. 
Keeseville  Manufacturing  Co.,  10  lb.,  592.)* 

Henry  P.  Fessenden,  William  J.  Osboi^ne^  and  Wright  &  Mer- 
rihew,  for  other  creditors. 

LEONARD,  J. — The  law  forbids  transfers  of  property  by  incor- 
porations in  contemplation  of  insolvency. 

Suffering  a  creditor  to  obtain  judgment  in  the  manner  and  to 
the  extent  charged  in  this  complaint,  while  the  defendants'  cor- 
poration is  insolvent,  with  a  view  to  give  such  creditor  a  prefer- 
ence, is,  in  my  opinion,  illegal  on  the  part  of  the  trustees  or 
directors.  Such  a  judgment  will  result  in  the  transfer  of  the 
property  of  the  corporation. 

The  company  is  wholly  unable  to  pay  its  debts  at  present. 

Our  statutes  contemplate  an  equal  division  of  the  property  of 
insolvent  corporations  among  their  creditors. 

The  court  are  authorized  to  restrain  any  creditor  from  pro- 
ceeding at  law,  and  obtaining  a  preference.  (3  Rev.  Stat.,  5  ed., 
767,  §65.) 

The  injunction  is  authorized  on  behalf  of  any  creditor.  (/J., 
763,  §  43.) 

The  question  to  be  tried  is,  whether  or  not  the  trustees  or 

*  Plaintiff's  right  to  injunction  against  Olwell  was  not  insisted  upon. 
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directors  are  illegally  or  fraudulently  permitting  certain  credit- 
ors of  the  corporation,  of  a  favored  class,  to  obtain  a  preference 
over  other  creditors  by  judgment ;  or  at  least  that  is  one  inquiry 
in  the  case,  and  certainly  it  is  the  question  in  this  case  wherein 
there  is  the  least  doubt  as  to  the  jurisdiction  of  this  court  to  in- 
terfere or  grant  relief. 

The  injunction  against  the  corporation  and  its  trustees  or 
directors  must  be  continued. 

As  to  the  creditors  of  the  company  the  injunction  must  be  so 
far  modified  as  to  permit  them  to  enter  judgments,  which  are  to 
stand  as  security  only,  subject  to  the  judgment  of  this  court  as 
to  the  validity  and  eifect  thereof  on  the  final  hearing  in  this 
action. 

I  find  no  authority  for  the  appointment  of  a  receiver,  and  the 
motion  in  that  respect  is  denied. 

Ten  dollars  costs  of  the  motion  to  the  party  finally  prevailing. 

Order  to  be  settled  by  the  plaintiifs  on  one  day's  notice  to 
defendants'  attorneys. 

Injunction  continued.     Motion  for  receiver  denied. 
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Supreme  Court,  Second  District;  General  Term,  1861. 

FEES  OF  REFEREES  ON  APPEAL,  IN  HIGHWAY  CASES. 

Where  several  persons  appeal  from  an  order  of  commissioners  of  highways  laying 
out  a  road,  the  referees  appointed  to  decide  upon  the  appeal,  are  entitled  to  the 
fees  of  a  single  appeal  only. 

The  liability  of  the  appellants  in  such  cases  is  joint  and  several,  and  the  referees 
may  recover  their  entire  fees  from  any  one  of  them. 

Appeal  from  a  judgment. 

The  facts  are  fully  stated  in  the  opinion  of  BROWN,  J. 

M.  Hale,  for  the  appellant. — I.  For  all  their  services  rendered 
under  the  appointment  of  the  county  judge,  the  referees  were 
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entitled  to  receive  but  two  dollars  for  each  day  employed. 
The  language  of  the  statute  is  perfectly  plain.  (Laws  of  1847, 
ch.  455,  §  9 ;  2  Rev.  Stat,,  5  ed.,  404,  §  128.)  This  section  can 
in  no  way  be  construed  to  mean  two  dollars  for  every  day  em- 
ployed on  each  appeal.  The  language  is  "  for  every  day  em- 
ployed in  the  hearing  and  decision  of  such  appeal  or  appeals." 
The  preceding  section  makes  it  the  duty  of  referees  so  appointed 
"  to  hear  and  determine  all  the  appeals  that  may  have  been 
brought"  within  sixty  days  after  the  filing  of  the  order,  or 
determination  of  the  commissioners.  (Laws  of  1847,  ch.  455, 
§  8;  2  Rev.  Stat.,  5  ed.,  403,  §  123.)  Upon  the  principle 
adopted  by  the  court  below  in  this  case,  if  there  had  been  fifty 
appeals  heard  together  instead  of  four,  the  referees  would  each 
have  been  entitled  to  $100  a  day,  and  this  enormous  salary,  if 
the  order  of  the  commissioners  had  been  reversed,  would  have 
been  a  legal  charge  on  the  county.  (See  §  9.) 

II.  The  objection  taken  by  the  answer,  that  there  is  a  defect 
of  parties  defendant  in  this  action,  is  well  taken,  and  should 
have  been  sustained.    The  word  "  party"  used  in  the  9th  section 
includes  all  the  persons  appealing.     In  this  case  all  the  appeals 
were  heard,  argued,  and  decided  together.     The  obligation  to 
pay  rested  upon  the  four  appellants.     The  presumption  of  law, 
therefore,  is  that  it  was  a  joint  obligation,  and  the  four  should 
have  been  sued  together.     (1  Pars.  <m  Cont.,  11,  12,  and  notes  ; 
Chitty  on  PI,  47.) 

III.  If  the  defendant  herein  is  separately  liable  for  the  fees 
of  the  referees,  he  can  only  be  held  for  his  proportion  of  them, 
and  as  they  were  entitled  to  receive  only  $96,  the  defendant  is 
liable  only  for  one-fourth  of  that  sum,  or  $24. 

IV.  At  the  time  of  the  execution  of  the  assignments  to  the 
plaintiff  the  referees'  fees  had  been  paid,  and  a  receipt  given 
therefor.     Nothing  remained  due  to  the  referees  at  the  time  of 
the  assignments,  and  the  plaintiff  cannot  recover  for  a  volun- 
tary payment.     (3  Johns.,  434;  10  lb.,  361 ;  5  Cow.,  603.) 

V.  This  action  is  prematurely  brought.     It  cannot  be  main- 
tained during  the  pendency  of  the  proceedings  on  certiorari  in 
this  court.     The  effect  of  the  writ  is  to  suspend  all  the  proceed- 
ings.    (13  Wend.,  664;  24  Barb.,  636;  see  4  Cow.,  544.)    The 
liability  of  the  appellant  in  these  proceedings  accrues   only 
"  when  the  determination  of  the  commissioners  shall  be  con- 
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firmed."  This  must  refer  to  a  final  determination.  The  de- 
cision of  the  referees  may  be  reversed.  If  so,  the  appellants 
will  not  be  liable.  But  if  they  have  been  already  compelled  to 
pay,  they  will  have  no  way  of  getting  back  their  money,  though 
successful  in  reversing  the  decision  of  the  commissioners  and 
the  referees.  Again,  the  bringing  of  this  action  is  an  attempt 
to  enforce  the  decision  of  the  referees.  The  defendant  is  not 
liable  unless  the  decision  is  sustained.  The  referees,  or  their 
assignee,  can  no  more  maintain  a  suit  for  their  fees  while  a 
certiorari  is  pending,  than  an  inferior  tribunal  can  issue  execu- 
tion to  collect  costs  during  the  pendency  of  an  appeal  from  a 
judgment  for  costs  on  which  proceedings  are  stayed.  (13 
Wend.,  664.) 

John  Thompson,  for  the  respondents. 

BROWN,  J. — On  the  31st  of  October,  1853,  the  commissioners 
of  highways  of  the  town  of  "Westfield,  in  the  county  of  Rich- 
mond, upon  the  application  of  Gabriel  Disosway,  the  plaintiff 
in  this  action,  made  an  order  in  due  form,  according  to  the  stat- 
ute, laying  out  a  highway  in  such  town,  which  was  filed  and 
recorded  in  the  clerk's  office  of  the  town  on  the  29th  of  Novem- 
ber of  the  same  year.  From  this  order  the  defendant  Joseph 
C.  Winant,  and  three  other  inhabitants  of  the  town,  to  wit, 
James  Johnson,  Jr.,  Winant  Winant,  and  James  Johnson,  ap- 
pealed separately  to  the  county  judge,  who  thereupon  appointed 
three  referees  to  hear  and  determine  the  same.  The  appeals 
were  all  heard  together  at  one  and  the  same  time,  and  the  de- 
termination of  the  commissioners  laying  out  the  highway  af- 
firmed. The  decision  of  the  referees  in  writing,  and  signed  by 
them  respectively,  was  filed  and  recorded  in  the  town  clerk's 
office  on  the  23d  of  Januaiy,  1860.  In  the  performance  of  this 
duty  they  were  actually  employed — one,  16  days  ;  another,  15 
days ;  and  the  third,  17  days,  being  in  all  48  days.  They  each 
claimed  to  receive  compensation  for  their  services  at  the  rate  of 
$2  per  day  for  each  appeal,  being  $8  per  day  to  each  referee 
for  the  number  of  days  he  was  employed  in  hearing  and  de- 
termining the  question  of  laying  out  the  road.  They  declined 
to  deliver  over  the  order  made  by  them,  affirming  the  action  of 
the  commissioners  until  their  fees  were  paid ;  whereupon  the 
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plaintiff  in  this  action,  upon  whose  application  the  road  was 
laid  out,  paid  their  fees  for  services  at  the  rate  of  $96  in  each 
separate  appeal,  and  took  an  assignment  of  their  claim,  and 
thereupon  brought  this  action  to  recover  from  the  defendant 
$96,  the  sum  claimed  to  be  due  from  him  for  the  services  ren- 
dered in  hearing  and  determining  his  appeal.  The  defendant, 
in  his  answer,  denied  the  right  of  the  referees  to  the  compensa- 
tion claimed,  and  averred  that  they  were  each  of  them  entitled 
to  recover  $2  per  day,  and  no  more,  for  each  day  they  were 
employed  in  hearing  and  determining  the  question  referred  to 
them,  in  regard  to  laying  out  the  road,  without  reference  to  the 
number  of  appeals  or  appellants.  For  a  further  answer,  he  also 
alleges  a  want  of  parties,  and  averred  that  James  Johnson,  Jr., 
Winant  Winant,  and  James  Johnson,  were  jointly  liable  with 
him  to  pay  whatever  compensation  was  due  for  the  services 
rendered,  and  should  be  made  parties  defendants  with  him. 
The  action  was  tried  before  Mr.  Justice  Lott,  without  a  jury,  at 
the  Richmond  circuit,  who  rendered  judgment  against  the  de- 
fendant for  the  sum  claimed,  with  the  interest,  being  $102.16, 
with  the  costs  of  the  action,  from  which  the  defendant  appealed 
to  the  general  term. 

The  8th  section  of  the  act  of  the  14th  of  December,  1847,  to 
amend  the  act  concerning  town  officers  and  town  and  county 
expenses,  and  to  prevent  abuses  in  auditing  such  accounts,  sub- 
stitutes three  referees  in  place  of  three  judges  of  the  Court  of 
Common  Pleas  as  the  tribunal  for  hearing  and  determining  ap- 
peals from  orders  of  commissioners  of  highways,  either  in  lay- 
ing out,  altering,  or  discontinuing  any  road,  or  in  refusing  to 
lay  out,  alter,  or  discontinue  any  road ;  and  declares  that  such 
referees  shall  possess  all  the  powers  and  discharge  all  the  duties 
heretofore  possessed  and  discharged  by  the  three  judges  under 
title  1,  article  4,  chapter  16  of  the  first  part  of  the  Revised  Stat- 
utes. These  appeals  from  the  judgment  of  the  commissioners 
may  be  brought  by  any  person  who  shall  conceive  himself 
aggrieved  thereby.  The  route  of  roads  proposed  to  be  laid  out, 
and  of  those  already  laid  out  and  proposed  to  be  altered  or 
discontinued,  are  seldom  confined  to  the  lands  of  one  proprie- 
tor ;  they  usually,  and  in  the  present  state  of  the  country, 
almost  universally  extend  through  and  affect  the  lands  of 
various  proprietors.  In  this  aspect,  to  say  nothing  of  the  in- 
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habitants  of  the  town  who  are  to  be  charged  with  the  expense 
of  making  and  maintaining  the  road,  and  entitled  to  its  bene- 
ficial enjoyment,  there  will  usually  be  a  number  of  persons 
more  or  less  entitled  to  the  right  of  appeal.  In  an  appeal  from 
an  order  laying  out  or  refusing  to  lay  out  a  highway,  however 
numerous  may  be  the  number  of  persons  who  separately  exer- 
cise the  right  of  appeal,  assuming  the  regularity  of  the  proceed- 
ings, there  can  be  but  a  single  question — a  single  issue — upon 
which  the  referees  are  to  exercise  their  judgment,  and  that  is, 
whether  they  will  affirm  or  reverse  the  decision  of  the  commis- 
sioners of  highways,  with  this  qualification,  that  if  they  shall 
reverse  an  order  refusing  to  lay  out  or  alter  a  highway,  they 
are  to  proceed  themselves  to  lay  out  or  alter  the  road  applied 
for.  The  framers  of  the  statutes  had  this  unity  of  action  upon 
several  appeals  from  the  same  determination  of  the  commission- 
ers in  mind  at  the  time  they  performed  their  work,  for  both  the 
old  and  the  new  statute  provide  that  appeals  must  be  brought 
within  sixty  days  from  the  time  of  filing  the  commissioners' 
order  in  the  town  clerk's  office;  and  the  act  of  184:7  also  de- 
clared that  the  county  judge  shall  appoint  the  referees  after 
the  sixty  days  given  for  the  purposes  of  appeal  shall  have 
elapsed.  By  the  8th  section  of  this  latter  act,  they  are  to  hear 
and  determine  all  the  appeals  that  may  have  been  brought 
within  the  sixty  days,  and  before  proceeding  to  hear  the  ap- 
peal or  appeals,  are  to  be  sworn  faithfully  to  hear  and  deter- 
mine the  matters  referred  to  them.  So  by  the  89th  section  of 
the  act  in  regard  to  laying  out  public  and  private  roads  (1  Rev. 
Stat.,  514),  "the  judges  to  whom  the  first  appeal  from  any  such 
determination  shall  be  made,  shall  have  exclusive  jurisdiction  of 
all  appeals  from  the  same  determination,"  to  the  end  that  their 
decision,  when  made,  may  embrace  the  whole  subject,  and  for 
this  purpose  they  shall  suspend  all  proceedings  upon  the  appeal 
first  made,  and  upon  all  other  appeals  received  by  them  from 
such  determination,  until  the  time  limited  for  such  appeal  shall 
have  expired.  The  appeal  is  a  very  simple  proceeding,  re- 
quiring no  petition  of  appeal,  no  case  or  bill  of  exceptions,  and 
no  security.  But  a  notice  only,  addressed  to  the  judge,  signed 
by  the  party  appealing,  stating  briefly  the  ground  upon  which 
it  is  made,  and  whether  brought  to  reverse  entirely  the  deter- 
mination of  the  commissioners,  or  only  a  part  thereof,  and 
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specifying  such  part.  Both  the  statutes  exhibit  a  clear  pur- 
pose, that  whatever  may  be  the  number  of  appeals,  there  shall 
be  but  one  set  of  referees  or  appellate  judges,  but  one  proceed- 
ing or  hearing  and  determination,  and  one  order  to  signify  what 
that  determination  is.  In  the  present  case,  this  purpose  was 
observed  to  the  letter,  with  the  signal  exception  that  the  four 
separate  orders  were  made  affirming  the  decision  of  the  com- 
missioners. I  am  unable  to  find  any  authority  or  reason  for 
four  separate  orders,  or  any  useful  object  to  be  attained  thereby. 
On  the  contrary,  the  multiplication  of  the  order  of  the  referees 
would  effect  a  most  mischievous  incumbrance  of  the  town  rec- 
ords, because,  when  the  appeals  were  from  an  order  refusing  to 
lay  out  the  road,  and  the  order  should  be  reversed,  the  referees 
would  then  proceed  to  lay  out  the  road,  describing  it  particu- 
larly by  metes  and  bounds,  and  by  courses  and  distances,  in 
their  certificate  or  order,  and  this  order  and  proceeding  must 
(according  to  the  practice  claimed  by  the  plaintiff  in  this  action) 
be  repeated  and  multiplied  to  correspond  with  the  number  of 
persons  who  may  have  appealed  from  the  original  order.  One 
order  referring  to  the  several  appeals  in  the  title  is  obviously 
sufficient  for  all  the  purposes  contemplated  by  the  statute. 

The  Legislature,  however,  has  not  left  its  intentions  to  infer- 
ence, or  to  be  collected  from  an  examination  of  the  objects  and 
purposes  of  the  act.  It  has  declared,  in  express  words,  what 
shall  be  the  compensation  of  the  commissioners,  for  what  ser- 
vices they  are  to  be  compensated,  and  who  shall  provide  and 
pay  the  same.  Section  9  of  the  act  of  the  14th  of  December, 
1847,  declares  that  "  every  referee  appointed  under  the  preced- 
ing section,  shall  be  entitled  to  recover  two  dollars  for  every 
day  employed  in  the  hearing  and  decision  of  such  appeal  or 
appeals."  This  provision  is  a  substitute  for  section  94  of  the 
act  in  regard  to  laying  out  public  and  private  roads  (1  Rev. 
Stat.,  2  ed.,  515),  which  is  in  these  words : — "  Every  such  judge 
shall  be  entitled  to  receive  two  dollars  for  every  day  employed 
in  the  hearing  and  decision  of  such  appeal."  The  framers  of 
the  act  of  1847,  in  transcribing  the  provision  of  the  old  act, 
have  added  the  two  words,  "  or  appeals,"  which  are  very  sig- 
nificant of  their  intention.  These  words  were  added  for  some 
purpose,  which  could  be  nothing  less  than  to  put  it  out  of  the 
power  of  the  referees  to  do  what  has  been  done  in  the  case  of 
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the  Westfield  road — to  recover  more  than  two  dollars  per  day 
for  the  hearing  and  determination  of  all  the  appeals  heard  by 
them  from  the  commissioners'  order.  When  the  compensation 
is  a  per  diem  allowance,  I  am  unable  to  see  what  moment  it  is 
to  the  referees  whether  there  is  one  appeal  or  fifty.  There  is 
but  one  order  appealed  from,  and  they  are  to  receive  two  dol- 
lars for  every  day  they  are  employed.  The  gross  sum  to  which 
they  are  entitled  is  to  be  regulated  by  the  number  of  days  they 
are  employed,  and  not  by  the  number  of  appeals  they  may 
have  heard  from  the  same  order.  The  referees  in  the  case  of 
the  Westfield  road,  making  up  the  amount  of  their  compensa- 
tion, first  ascertained  the  number  of  days  they  were  employed, 
which  was  16  for  one  of  them,  17  for  another,  and  15  for  the 
third,  making  48  days  in  all.  They  then  multiplied  this  sum 
by  four,  the  number  of  the  appeals  from  the  order,  making  192 
days  for  which  they  demanded  and  received  compensation. 
The  bare  statement  of  the  proposition  is  its  own  refutation,  for 
no  argument  could  add  to  the  folly  or  absurdity  of  asserting 
that  a  man  could  actually  be  employed  four  mortal  days  within 
the  space  of  12  or  24  hours.  The  illegality  and  injustice  of  this 
mode  of  computing  the  referees'  compensation  is,  however,  not  so 
flagrant  at  first  sight,  in  its  application  to  the  case  of  the  West- 
field  road,  because  the  order  of  the  commissioners  was  affirmed, 
and  the  referees'  compensation  is  distributed  and  assessed  upon 
the  four  different  appellants,  who  are  each  charged  with  the  sum 
of  $96.  But  change  the  picture,  and  suppose  the  order  appealed 
from  an  order  refusing  to  lay  out  a  public  road,  and  that  in  place 
of  four,  there  had  been  fifty  appeals,  as  there  might  have  been, 
and  that  the  order  had  been  reversed  after  sixteen  days  em- 
ployed in  the  hearing.  It  would  then  have  become  the  duty 
of  the  referees  to  proceed  to  lay  out  the  road  by  metes  and 
bounds,  courses  and  distances,  and  their  expenses  would  have 
become  a  charge  upon  the  town.  Would  fifty  separate  orders 
have  been  tolerated  as  necessary  to  the  decision  of  the  appeals ; 
and  could  the  town  have  been  legally  subjected  to  the  payment 
of  $1,600  to  each  referee?  This  is  an  extreme  case,  and  one 
not  likely  to  occur,  but  it  tends  to  show  to  what  the  rule  con- 
tended for  by  the  plaintiff  would  lead,  if  it  could  be  sanctioned. 
The  relation  which  the  town  would  maintain  to  these  supposed 
proceedings,  is  that  of  respondent  seeking  to  uphold  one  order 
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made  by  one  class  of  its  officers  against  appeals  taken  to  its 
validity  by  fifty  several  appellants,  which  the  law  requires 
shall  be  heard  and  determined  together  at  the  same  time  and 
by  the  same  appellate  tribunal.  The  separation  of  such  a  pro- 
ceeding into  several  parts,  for  the  purpose  of  enhancing  the 
compensation  of  the  referees,  or  for  any  other  purpose,  is  at 
variance  with  the  spirit  as  well  as  the  letter  of  the  statutes. 

The  sum  of  $96  to  which  the  referees  in  the  case  of  the  "West- 
field  road  are  doubtless  entitled  to  receive,  is  to  be  paid  to  them 
by  the  party  appealing,  because  the  order  was  affirmed.  This  is 
the  direction  of  the  9th  section  of  the  act  of  1847.  The  party 
appealing  are  those  who  brought  the  appeals,  and  at  whose 
instance  the  litigation  is  had.  The  law  imposes  upon  them  the 
duty  and  obligation  of  paying  the  per  diem  compensation  of 
the  referees  when  the  order  appealed  from  is  affirmed.  When 
several  persons  appeal,  the  obligation  to  pay  is  a  joint  obliga- 
tion, which  the  law  imposes  upon  them  all.  It  follows  that 
James  Johnson,  James  Johnson,  Jr.,  and  Winant  Winant,  the 
other  appellants,  are  necessary  parties  defendants  to  the  action. 
The  plaintiff  paid  the  referees'  fees,  and  took  an  assignment  of 
their  claim,  whatever  it  might  be ;  and  it  is  unnecessary,  there- 
fore, to  say  whether  they,  jointly  or  separately,  had  a  right  of 
action  to  recover  their  compensation,  because  the  plaintiff  is 
the  assignee  of  each  of  them. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

The  other  members  of  the  court  concurred  in  these  views  and 
conclusions,  with  this  exception  : — They  were  of  opinion  that 
the  obligation  to  pay  the  fees  of  the  referees  was  joint  and  sev- 
eral, and  might  be  enforced  in  an  action  against  one  as  well  as 
in  an  action  against  all  the  appellants  from  the  commissioners' 
order.  That  the  plaintiff,  being  the  assignee  of  each  of  the 
referees,  and  thus  uniting  in  himself  their  several  claims,  could 
maintain  this  action  to  recover  the  $96  due  to  the  three  ref- 
erees, with  the  interest,  and  which,  when  paid,  would  be  a  sat- 
isfaction of  the  entire  claim  for  services  rendered  by  them. 

The  judgment,  for  this  reason,  was  ordered  to  be  affirmed. 
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Supreme  Court,  First  District;  At  Chambers,  August,  1861. 
SECURITY  FOR  COSTS  BY  FOREIGN  CORPORATION. 

Where  a  foreign  corporation  has  commenced  an  action  in  this  State,  after  giving 
security  for  the  costs  thereof,  as  provided  in  2  Rev.  Stat.,  457,  §  1,  and  the  sure- 
ties become  insolvent,  the  court  has  no  authority  to  require  new  or  further 
security  to  be  given. 

Motion  to  compel  the  plaintiff  to  file  a  second  bond  for  costs. 

The  plaintiff  in  this  action  was  a  foreign  corporation,  and  had 
filed  security  for  costs  at  the  commencement  of  the  action,  as 
required  by  2  Rev.  Stat.,  457,  §  1.  The  obligors  in  the  bond 
became  insolvent,  and  the  defendant  made  the  present  motion. 

B.  Cozzens,  for  the  motion,  cited  2  Rev.  Stat.,  457,  §  1  ; 
Jb.,  620,  §  2,  and  contended  that,  by  parity  of  reasoning,  from 
both  these  provisions  the  court  had  and  should  exercise  the 
power  of  requiring  a  new  bond  in  a  case  like  the  present. 

E.  A.  &  W.  B.  Carpenter,  opposed. — I.  Upon  filing  security 
for  costs,  a  foreign  corporation  obtains  the  right  to  sue  in  the 
courts  of  this  State  in  like  manner  as  any  corporation  created 
under  the  laws  of  this  State.  (2  Rev.  Stat.,  4  ed.,  698.)  The 
plaintiff  filed  the  necessary  security  and  the  right  to  prosecute 
accrued. 

II.  The  statute  contains  no  provision  compelling  foreign  cor- 
porations, or  non-resident  plaintiffs,  to  file  a  second  and  new 
bond  in  case  the  obligors  in  the  first  become  insolvent,  or  in 
any  other  case. 

III.  The  plaintiff,  as  is  admitted  by  the  defendant,  complied 
with  the  statute,  and  the  court  has  no  power  to  go  beyond  it, 
and  independently  of  it  to  compel  the  filing  of  a  new  bond. 
(Hartford  Quarry  Co.  a.  Pendleton,  4  Abbotts'  Pr.,  463.) 
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LEONARD,  J. — The  condition  as  to  security  for  costs,  under 
•which  the  statute  permits  a  foreign  corporation  to  sue  in  the 
courts  of  this  State,  was  complied  with  by  the  plaintiffs. 

There  is  no  provision  authorizing  the  courts  to  require  new 
security  in  case  the  obligors  on  an  undertaking  fail,  as  there  is 
in  case  of  an  appeal  from  a  judgment,  or  in  the  case  of  an  ac- 
tion where  a  foreign  corporation  or  a  non-resident  is  plaintiff. 

"When  the  security  has  been  once  given,  the  statute  has  been 
complied  with.  The  plaintiff  or  appellant  has  then  become 
entitled  to  the  benefit  of  his  appeal,  or  to  prosecute  his  action. 

There  is  no  further  authority  to  require  further  or  new  secu- 
rity. 

The  motion  is  denied,  with  costs  of  opposing,  to  abide  the  event. 


THE  MERCHANTS'  BANK  OF  NEW  HAVEN  a.  BLISS. 
New  York  Superior  Court;  General  Teim,  August,  1861. 

STATUTE  OF  LIMITATIONS. — ACTION  FOR  A  FORFEITURE  OR  PENALTY. 
— LIABILITY  OF  TRUSTEES  OF  A  MANUFACTURING  CORPORATION. 

An  action  brought  to  charge  defendants,  as  trustees  of  a  corporation  organized 
under  LAWS  of  1848,  ch.  40, — authorizing  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical,  or  chemical  purposes, — with  a  debt  of  the 
company,  on  account  of  a  failure  of  the  company  to  file  the  annual  report 
required  by  section  12  of  that  act  to  be  filed  within  twenty  days  from  January 
1st  in  each  year,  is  an  action  upon  a  statute  for  a  penalty  or  forfeiture  given  to 
the  party  aggrieved,  within  the  meaning  of  subdivision  2  of  section  92  of  the 
Code,  and  must  be  commenced  within  three  years. 

Where,  in  an  action  to  charge  defendants,  trustees  of  a  corporation  organized 
under  the  general  law  authorizing  the  formation  of  corporations  for  manufac- 
turing and  other  purposes,  with  personal  liability  for  a  debt  of  the  company, 
the  defendants  answered  that  at  the  time  the  debt  matured,  and  for  a  long  time 
afterwards,  the  corporation  was  solvent,  and  its  stockholders  severally  and  indi- 
vidually liable  for  all  its  debts,  by  reason  of  the  non-payment  of  its  capital 
stock  ;  that  the  plaintiff  neglected  to  institute  suit  for  two  years,  and  that  by 
such  neglect  the  plaintiff  released  and  discharged  the  stockholders  from  personal 
liability  ;  that  no  notice  was  ever  given  to  defendants  of  plaintiff's  claim,  nor 
had  the  defendants  any  opportunity  of  being  subrogated  to  the  rights  and  rem- 
edies of  the  plaintiff  against  the  corporation  while  solvent,  nor  against  the  stock- 
holders before  they  were  released  as  above  stated :  on  demurrer  to  the  answer, 
— Held,  that  these  facts  constituted  no  defence  to  the  action. 
VOL.  XIII— 15 
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To  determine  whether  a  liability  to  which  a  person  is  subjected,  is  by  way  of  penalty 
or  forfeiture,  it  is  not  necessary  that  the  statute  in  the  language  imposing  it 
should  denominate  it  a  penalty  or  forfeiture.  When  the  statute  subjects  an 
officer  of  a  company,  as  such  officer,  to  a  liability  to  pay  money  either  for  omit- 
ting to  perform  a  duty  enjoined,  or  for  doing  an  act  prohibited,  and  does  this 
in  a  case  where  but  for  such  omission  of  duty  or  wrongful  act  he  would  be  under 
no  liability,  he  is  thereby  subjected  to  a  forfeiture  of  the  sum  which  he  is  made 
liable  to  pay,  and  so  far  as  he  is  concerned,  the  imposition  of  liability  is  by  way 
of  punishment. 

Appeal  from  an  order  sustaining  a  demurrer. 

This  action  was  brought  to  charge  the  defendants,  as  trustees 
of  the  Empire  Stone  Dressing  Company, — a  corporation  organ- 
ized under  the  general  manufacturing  law  of  this  State, — with 
personal  liability  for  an  acceptance  of  such  company,  bearing 
date,  April  4th,  1854,  and  payable  sixty  days  from  date ;  on  the 
grounds : 

I.  That  the  annual  report  required  by  the  twelfth  section  of 
the  General  Manufacturing  Act,  was  not  filed  by  said  company 
within  twenty  days  from  the  first  day  of  January,  1854,  nor 
until  after  said  draft  was  accepted. 

II.  That  the  annual  report  of  such  company,  filed  on  the 
twentieth  day  of  January,  1853,  was  untrue,  and  contained 
material  false  representations. 

III.  That  during  the  year  1853,  the  trustees  of  such  company 
declared  and  paid  dividends  tending  to  render  the  company 
insolvent. 

The  defendants  answered,  denying  most  of  the  allegations  in  the 
complaint,  and  setup  affirmative  defences  in  the  following  words : 

"Ninth. — And  these  defendants,  further  answering,  aver 
that  this  action  is  upon  a  statute  for  a  penalty  where  the  action 
is  given  to  the  party  aggrieved,  and  that  the  same  was  not 
commenced  within  three  years  after  the  cause  of  action  alleged 
in  the  complaint  accrued. 

"  Tenth. — And  for  a  further  and  separate  defence  to  said 
action,  these  defendants  say  that  at  the  time  of  the  maturity  of 
said  bill  of  exchange,  and  for  a  long  time  afterwards,  the  Empire 
Stone  Dressing  Company  was  solvent  and  able  to  pay  all  its 
debts;  that  its  stockholders  were  severally  and  individually 
liable,  to  an  amount  equal  to  the  amount  of  stock  held  by  them 
respectively,  for  all  the  debts  of  said  company,  by  reason  of  the 
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non-payment  of  the  capital  stock  fixed  and  limited  by  said 
company  in  compliance  with  the  provisions  of  the  act  under 
which  it  was  incorporated.  That  many  of  said  stockholders  held 
stock  in  said  company  to  an  amount  greater  than  the  plaintiff's 
claim,  and  were  at  the  time  of  the  maturity  of  said  bill,  and 
ever  since  have  been,  and  still  continue  to  be,  entirely  solvent 
and  responsible.  That  the  said  bill  matured  on  or  about  the 
6th  day  of  June,  1854,  but  that  the  plaintiff  neglected  to  insti- 
tute suit  thereon  for  the  collection  thereof,  against  said  com- 
pany, until  on  or  about  the  19th  day  of  March,  1857,  more  than 
two  years  after  the  said  alleged  indebtedness  of  said  company 
to  said  plaintiff  had  become  due,  and  that  by  such  neglect  the 
said  plaintiffs  released,  exonerated,  and  forever  discharged  the 
stockholders  of  said  company  from  all  personal  liability  for  the 
payment  of  said  debt.  That  no  claim  or  demand  was  ever 
made  by  the  plaintiffs  on  these  defendants,  nor  was  any  notice 
of  any  claim  or  demand,  whether  against  said  company  or  these 
defendants,  ever  given  to  these  defendants;  nor  had  these 
defendants  any  opportunity  of  being  subrogated  to  the  rights 
and  remedies  of  the  plaintiff  against  said  company  while  solvent, 
nor  against  said  stockholders  before  they  were,  so  as  aforesaid, 
released  and  discharged  from  their  said  liability." 

To  these  defences  the  plaintiff  demurred.  Before  Mr.  Justice 
Moncrief,  at  special  term,  the  demurrer  was  sustained,  and  the 
defendants  appealed  to  the  general  term. 

Charles  F.  Sandford,  for  the  appellants. — I.  The  case  is  within 
the  purview  of  the  three  years  Statute  of  Limitations,  applica- 
ble to  penal  actions,  and  the  statute  is  a  bar  to  the  plaintiff's 
claim.  (Code,  §  92,  2.)  1.  It  is  an  action  upon  the  statute. 
But  for  the  express  provisions  of  the  statute  no  such  action 
would  lie.  If  any  liability  exist  at  common  law,  it  arises  from 
and  is  limited  by  the  damages  actually  sustained,  and  is  not  £ 
liability  for  "  debts."  No  damage  is  alleged  in  the  complaint. 
The  action  is  brought  to  recover  a  debt,  for  which  the  defend- 
ants are  alleged  to  have  become  liable,  by  reason  of  their 
violation  of  the  provisions  of  the  statute.  2.  It  is  an  action 
upon  the  statute  for  a  penalty.  As  regards  the  liability  conse- 
quent upon  the  mere  omission  to  file  a  report,  it  has  been  said 
by  the  highest  authority,  that  "  the  provisions  of  the  statute  are 
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highly  penal."  (Garrison  a.  Howe,  17  N~.  T.,  4-58.)  Principle 
and  authority  concur  in  pronouncing  the  provisions  of  the  stat- 
ute highly  penal,  and  the  courts  construe  them  strictly  as  against 
the  creditor,  and  with  as  much  liberality  towards  the  trustee  as 
is  consistent  with  the  object  of  the  provision,  regardless  of  its 
literal  import  (Garrison  a.  Howe,  17  JV.  J".,  458 ;  Boughton 
a.  Otis,  29  Barb.,  196 ;  S.  C.,  21  N.  F".,  261.)  But  the  Legis- 
lature has  seen  fit  to  impose  a  penalty  upon  trustees  of  manu- 
facturing corporations,  in  order  to  deter  them  from  violating  the 
statute,  and  has  given  the  benefit  of  it,  in  case  of  such  violation, 
to  the  party  aggrieved  thereby — to  the  creditor  to  whose  benefit 
the  violated  provisions  of  the  statute  were  designed  to  inure. 
3.  It  may  be  claimed  that  the  liability  in  question  is  that  "  lia- 
bility created  by  statute,  other  than  a  penalty  or  forfeiture,"  to 
which  reference  is  made  in  sections  91  and  92  of  the  Code,  the 
statutory  limitation  whereof  is  the  period  of  six  years.  If,  how- 
ever, the  action  be  penal,  it  is  expressly  excluded  from  the 
operation  of  this  provision.  4.  The  provisions  of  the  Statute  of 
Limitations,  as  regards  penalties,  &c.,  are  by  express  enactment 
declared  to  be  inapplicable  to  actions  against  directors  of  mon- 
eyed corporations  and  banks.  {Code,  §  109.)  It  is  a  fair  infer- 
ence from  this  express  exception,  that  the  Legislature  designed 
that  they  should  be  availed  of  by  directors  of  ordinary  manu- 
facturing companies.  5.  As  the  claim  and  limitation  are  both 
statutory,  and  as  at  common  law  no  liability  exists,  in  case  of 
ambiguity  or  doubt,  that  construction  should  be  adopted  which 
will  best  protect  the  rights  of  the  defendants  as  they  exist, 
independently  of  the  statute,  thus  restricting  the  plaintiff  to  his 
common-law  remedy,  if  he  have  one. 

II.  The  other  defence  to  which  the  demurrer  applies  may  be 
thus  stated.  1.  The  liability  of  the  defendants,  if  it  exist  at  all, 
is  the  liability  of  a  surety  or  guarantor  for  the  debt  of  another. 
As  between  the  plaintiffs 'and  defendants,  the  implied  contract 
which  the  law  creates  is  simply  that  of  responsibility,  by  way 
of  guaranty,  for  the  amount  due  to  plaintiff  from  the  company. 
The  trustees,  if  charged,  will  have  recourse  against  the  company 
and  its  stockholders  for  their  indemnity,  that  is  to  say,  will  be 
subrogated  to  all  the  remedies  and  securities  which  the  creditor 
had,  as  against  his  principal  debtors,  and  the  release  or  discharge 
of  the  principal  debtors,  the  extension  of  time  of  payment  to 
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them,  or  the  surrender  of  adequate  securities  held  as  collateral 
to  their  debt,  will  operate  in  discharge  of  the  surety.  2.  It  is 
not  claimed  that  the  mere  omission  to  sue  the  company,  in  the 
case  of  an  ordinary  surety,  would  operate  as  a  discharge,  even 
though  the  insolvency  of  the  company  should  subsequently 
occur,  unless  the  surety  should  have  requested  such  suit  to  be 
brought.  The  better  authorities,  however,  agree  that  where 
the  surety  has  sustained  injury  by  the  failure  of  the  creditor  to 
prosecute  after  request,  he  is  exonerated  pro  tanto.  (1  Parsons 
on  Cont.j  510,  and  cases  cited  ;  Herrick  a.  Borst,  4  Hill,  650.) 
3.  It  is  however  contended,  that  in  the  case  of  a  trustee  made 
penally  liable  for  the  debts  in  general  of  a  corporation,  which 
may  well  be  contracted  without  his  knowledge  or  assent,  a 
different  rule  would  prevail,  and  that  demand  should  be  made 
upon,  and  notice  given  to  such  trustee,  in  time  to  enable  him 
to  avail  of  his  right  of  subrogation.  (1  Parsons  on  Cont.,  514, 
and  cases  cited.)  4.  The  omission  to  sue,  in  the  present  case, 
operates  as  an  absolute  exoneration  and  discharge  of  the  stock- 
holders, who  are  principal  debtors.  The  statute  expressly 
provides  (§  24),  that  no  stockholder  shall  be  personally  liable 
for  the  payment  of  any  debt,  contracted  by  any  company 
formed  under  this  act,  unless  a  suit  for  the  collection  of  such 
debt  shall  be  brought  against  such  company,  within  one  year 
after  the  debt  shall  become  due.  It  is  insisted  that  this  is  as 
much  a  voluntary  release  and  discharge  of  the  stockholders, 
from  their  liability  to  pay  their  debt,  as  if  a  release  had  been 
executed  and  delivered  by  the  creditor  in  writing  and  under 
seal,  and  as  such,  it  operates  equally  in  discharge  of  the  liability 
of  the  surety,  viz.,  the  trustee.  5.  If  the  stockholders  are  not 
principal  debtors,  their  liability  is  certainly  a  collateral  security 
for  payment  of  the  debt.  But  the  surrender  of  securities  held 
as  collateral,  will  operate  to  discharge  the  surety  equally  with 
the  release  of  the  principal  debtor,  and  the  omission  to  sue  the' 
company  within  the  year  is  tantamount  to  a  voluntary  surren- 
der of  such  security.  (Pitts  a.  Congdon,  2  Comst.,  352.) 

William  Bliss,  for  the  respondent. — I.  This  is  not  an  action 
upon  a  penalty  where  the  action  is  given  to  the  party  aggrieved, 
but  an  "action  upon  a  liability  created  by  statute,"  or  "an 
obligation  or  liability,"  not  of  record  or  under  seal,  and  "  other 
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than  a  penalty  or  forfeiture."  (Code,  §  91,  subd.  1,  2  ;  2  Rev. 
Stat,  296,  §  18 ;  11.,  298,  §  31 ;  Code,  §  92.  See  Commission- 
ers' note  to  the  last  section,  subd.  2,  where  the  subject  is  dis- 
cussed. First  report  of  Commissioners  of  Code,  99,  subd.  2  of 
§  91,  originally  71.)  1.  The  construction  of  the  section  of  the 
Revised  Statutes,  corresponding  with  the  2d  subd.  of  section  92 
of  the  Code,  has  been  settled  (Yan  Hook  a.  Whitlock,  Ct.  of 
Errors,  26  Wend.,  105 ;  Corning  a.  McCullough,  1  N.  T.  (1 
Comst.),  47  ;  overruling  Freeland  a.  McCullough,  1  Den.,  414 ; 
S.  C.  (Court  of  Appeals),  4  How.  Pr.,  183 ;  and  judgment  of 
Supreme  Court  there  reversed)  in  conformity  with  this  distinc- 
tion, and  the  Code  may  be  considered  as  declaratory  of  the  pre- 
existing law,  except  that  by  the  substitution  of  the  word  "  pen- 
alty" for  "  cause"  it  is  clearly  confined  to  penalties  strictly  so 
called.  2.  By  the  3d  section  of  the  8th  article  of  the  Constitu- 
tion it  is  provided  :  "  Dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  corporators,  and  other  means, 
as  may  be  prescribed  by  law."  In  obedience  to  such  8th 
article,  the  Manufacturing  Act,  ch.  40  of  Laws  of  1848,  was 
passed.  So  far  as  this  action  is  founded  upon  a  liability  created 
by  statute,  it  is  founded  upon  such  act  of  1848,  and  upon  pro- 
visions of  it,  by  which  the  debts  of  the  corporation  are  so 
secured.  (Laws  of  184:8,  ch.  40,  §§  12,  13.  See  act  of  March 
22,  1811,  ch.  67,  revived  Jan.  26,  1821,  for  the  law  in  force 
when  the  act  of  1848  was  enacted.)  3.  The  suit  is  for  the  debt, 
for  which,  under  certain  circumstances  defined  by  the  statute, 
the  trustees  become  "jointly  and  severally  liable."  The  action 
is  primarily  on  the  contract  against  persons  made  quasi  parties 
to  it.  (Peckham  a.  Smith,  9  How.  Pr.,  437,  438 ;  affirmed  at 
general  term.)  "  Whatever  was  a  debt  of  the  company,  is  now 
by  force  of  the  statute  a  debt  against  them."  (Slee  a.  Bloom, 
20  Johns.,  684,  per  SPENCER,  J.)  4.  It  is  not  an  action  for  a 
penalty.  The  liability  is  not  so  denominated  in  the  statute,  but 
a  liability  for  debts,  a  joint  and  several  liability.  It  is  not  in 
the  form  of  a  penalty.  It  is  not  a  fixed  pecuniary  sum,  men- 
tioned in  the  statute,  nor  any  fixed  sum  whatever.  The  debts 
are  shifting,  accumulating,  diminishing,  reduced  by  payments 
and  otherwise,  enlarged  by  interest  due  or  undue,  and  until 
due  incapable  of  being  enforced  either  against  the  company,  or 
its  stockholders,  or  trustees.  According  to  Thomas  a.  Weed  (14 
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Johns.)  255),  interest  is  not  recoverable  in  actions  of  debt  for  a 
penalty ;  nor  in  England,  according  to  Woodgate  a.  Knatch- 
bull  (2  Term  R.,  155),  costs  in  a  penal  action.  The  object  of 
the  statute  is  security  for  the  dues  of  the  corporation ;  the  effect 
upon  the  trustees  personally  is  incidental.  The  present  action 
is  not  based  merely  upon  the  statute,  and  acts  in  contravention 
of  it,  like  actions  for  penalties,  but  partly  upon  the  statute  only 
as  in  case  of  suits  against  executors  and  administrators,  or 
indorsers  of  promissory  notes,  or  against  makers  and  indorsere 
jointly.  (See  Van  Hook  a.  Whitlock,  26  Wend.,  105,  NELSON, 
J.)  5.  The  plaintiff  is  not  "  the  party  aggrieved"  in  the  sense 
of  the  Statute  of  Limitations.  The  creditor  is  not  so  denomi- 
nated in  the  statute  or  by  any  equivalent  word.  The  joint  and 
several  liability  of  the  trustees  is  irrespective  of  any  injury  to 
the  plaintiffs  or  creditors,  by  the  act  or  omission  of  the  particu- 
lar trustees  so  liable.  (See  2  Rev.  Stat.,  480,  §  1  ;  Corning  a. 
McCullough,  1  N.  Y.  (1  Comst.,  69.)  6.  Penalties  are  imposed  by 
law  for  offences.  (2  Rev.  Stat.,  481,  §  4 ;  Code,  §§  96. 124 ;  /&., 
297,  §§  29,  30 ;  Webster  on  word  Penalty.}  Actions  for  them 
are  local  (2  Rev.  Stat.,  481,  §§  4,  8,  9 ;  Code,  §  124),  and  of  a 
quasi  criminal  nature.  A  trustee  may,  under  the  statute,  be 
liable,  and  yet  have  been  guilty  of  no  offence.  7.  In  section 
12  of  the  act  of  1828,  the  duty  of  making  the  report  is  devolved 
upon  the  company.  If  the  company  fail  to  make  the  report, 
all  the  trustees  are  liable,  whether  they  have  signed  the  report, 
or  are  in  default  or  not.  Section  13  imposes  a  joint  and  several 
liability  in  a  certain  contingency.  They  are  liabilities  "  volun- 
tarily assumed"  by  stockholders,  when  they  subscribe  for  or 
take  stock,  and  by  trustees,  when  they  accept  and  retain  office. 
(Matter  of  the  Empire  City  Bank,  18  N.  Y.  (4  Smith},  210; 
Corning  a.  McCullough,  1  Comst.,  55,  59.)  So  far  from  suits 
against  stockholders,  on  their  liability  created  by  statute,  being 
actions  for  penalties,  they  may  be  brought  in  equity.  (Ct.  of 
Errors,  Slee  a.  Bloom,  20  Johns.,  669;  S.  C.,  19  Ib.,  456; 
Briggs  a.  Penniman,  8  Cow.,  387;  Laws  of  1855,  ch.  390,  736, 
inpari  materia;  1849,  ch.  26.)  8.  In  a  loose  general  sense,  it 
may  be  said  that  all  these  provisions  are  penal  in  their  charac- 
t^r;  that  is,  though  the  sole  object  of  them  is  the  security  of  the 
creditor,  and  to  give  him  a  remedy  for  his  debt,  the  liability 
may  operate  upon  the  party  made  liable  by  the  statute  with 
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severity.  So  exemplary  damages  are  called  vindictive,  puni- 
tive ;  and  in  an  action  for  slander  the  court  will  not  grant  a  new 
trial  for  excess  of  damages  because  the  action  is  penal  in  its 
character,  at  least  except  in  special  and  rare  cases.  (Hurtin  a. 
Hopkins,  9  Johns.,  36 ;  Ex  parte  Baily,  2  Cow.,  483 ;  Hunt  a. 
Bennett,  19  N.  T.  (5  Smith},  175;  Fry  a.  Bennett,  1  Abbotts' 
Pr.,  289,  and  see  308,  309 ;  Clayton  a.  Wardell,  4  N.  T.  (4 
Comst.),  240.)  In  Woodgate  a.  Knatchbull  (2  Term  R.,  154), 
it  was  said  by  ASHURST,  J.,  that  it  had  been  held  in  many 
instances,  that  where  a  statute  gives  accumulated  damages  to 
the  party  grieved,  it  is  not  a  penal  action.  So  that  such  mere 
general  expressions,  used  with  a  different  intent,  render  no  aid 
in  solving  the  present  question.  9.  The  first  article  of  title  6 
of  part  3d  of  the  Revised  Statutes  (still  in  force,  Code,  §  471), 
entitled  "  Of  actions  for  penalties  and  forfeitures,"  prescribing,  the 
proceedings  in  such  actions,  is  entirely  inapplicable  to  actions 
like  the  present.  (See  §§  1, 10, 11,  13  (original  ]S"os.)  ;  Peckham 
<i.  Smith,  9  How.  Pr.,  437,  an  action  against  a  trustee.)  10.  In 
section  109  of  the  Code  of  Procedure,  suits  against  directors  or 
stockholders  of  a  moneyed  corporation  or  banking  association, 
"  to  enforce  a  liability  created  by  law,"  are  expressly  recognized, 
and  distinguished  from  actions  to  recover  a  penalty  or  forfeiture 
imposed.  The  present  action  is  against  the  directors  of  a  cor- 
poration, though  not  a  moneyed  one,  to  enforce  a  similar  liabil- 
ity. In  section  92,  an  action  against  a  sheriff,  coroner,  or 
constable,  upon  a  liability  incurred  by  the  doing  of  an  act  in 
his  official  capacity,  and  in  virtue  of  his  office,  or  by  the  omis- 
sion of  an  official  duty,  including  the  non-payment  of  money 
on  an  execution,  is  carefully  distinguished  from  an  action  upon 
the  statute  for  a  penalty  or  forfeiture.  11.  The  liability  in  this 
case  is  in  truth  and  in  terms  a  liability  created  by  statute.  It 
is  for  the  defendant  to  take  it  out  of  the  general  rule,  and  show 
that  it  comes  within  the  exception,  and  the  short  bar  of  three 
years.  The  construction  of  the  defendants  would  make  the 
exception  the  rule,  and  sweep  within  it  almost  every  statutory 
liability,  for  a  liability  is  in  its  very  nature  burdensome  and 
painful.  12.  The  trustees  are  the  managing  shareholders  of  the 
corporation.  If  the  company  were  unincorporated,  they  would 
be  liable  for  its  debts.  The  statute  exempts  them  from  that 
liability  (except  to  the  amount  of  their  shares  as  mere  share- 
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holders)  on  certain  terms  and  conditions,  but  if  those  conditions 
be  unfulfilled,  leaves  them  to  their  full  liability.  It  is  iii  that 
respect  like  the  case  of  a  special  partner  under  the  statute  as  to 
limited  partnerships.  (2  Rev.  Stat.,  766,  §§  16,  17,  22;  see 
Corning  a.  McCullongh,  1  N.  Y.  (1  Comst.],  47 ;  and  Boughton 
a.  Otis,  21  N.  T.  (7  Smith],  261.) 

II.  The  last  alleged  defence  rests  upon  the  plainly  untenable 
proposition,  that  it  is  a  condition  precedent  to  a  suit  against  the 
trustees,  that  the  creditor  should  have  sued  the  corporation 
within  two  years  after  the  maturity  of  his  debt,  and  that  he 
should  have  made  a  demand  on  the  trustees,  or  given  notice  to 
them  of  his  claim  against  them,  or  of  his  claim  against  the  cor- 
poration, while  the  corporation  was  solvent,  or  during  the  two 
years.  No  such  condition  precedent  is  prescribed  by  statute  or 
by  law.  The  statute  says,  that  if  the  report  be  not  filed,  or  if  the 
improper  dividend  be  made,  the  trustees  shall  be  liable.  As- 
suming for  the  moment  that  the  trustees  are  sureties  both  for 
the  corporation  and  stockholders,  the  plea  is  fatally  defective. 
There  is  no  allegation  that  suit  was  not  commenced  against  the 
corporation  while  it  was  solvent.  Mere  delay  of  the  creditor 
to  call  on  the  principal  debtor,  will  not  Discharge  the  surety. 
(King  a.  Baldwin,  2  Johns.  Ch.,  554,  558,  and  cases  cited ;  Ful- 
ton a.  Mathews,  15  Johns.,  433 ;  Hunt  a.  U.  S.,  1  Gattison,  32 ; 
Wright  a.  Simpson,  6  Ves.,  734 ;  Trent  Navigation  Co.  a.  Har- 
ley,  10  East,  34 ;  Pain  a.  Packard,  13  Johns.,  174.)  No  request 
to  sue  either  the  corporation  or  the  stockholders  is  alleged. 
Nor  any  agreement  with  either,  by  the  terms  of  which  the  con- 
tract has  been  varied.  But  the  trustees  are  not  sureties  for  the 
stockholders.  Both  in  certain  events  are  liable  for  the  debts  of 
the  corporation.  The  trustees  are  not,  it  seems,  even  sureties 
for  the  corporation.  (Moss  a.  McCullough,  7  Barb.,  279; 
Peckham  a.  Smith,  9  How.  Pr.,  438,  affirmed  at  general  term.) 
If  the  stockholders  are  not,  a  fortiori  the  trustees  are  not.  If 
the  defendants  were  entitled  to  be  subrogated  to  the  plaintiff, 
they  might  have  been  so  on  payment.  Subrogation  is  only  on 
payment.  (Chester  a.  Bank  of  Kingston,  16  N.  Y.  (2  Smith], 
340 ;  King  a.  Baldwin,  2  Johns.  Ch.,  560.) 

BY  THE  COURT.* — ROBERTSON,  J. — Either  this  action  is  founded 
*  Present,  BOSWOBTH,  Ch.  J.,  HOFFMAN,  MONCBIEF,  ROBERTSON,  and  WHITB,  JJ. 
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upon  a  statute,  and  brought  for  a  penalty  or  forfeiture  by  the 
aggrieved  party,  within  the  meaning  of  the  second  subdivision 
of  section  92  of  the  Code,  or  the  subject  of  it  is  a  liability  created 
by  statute  other  than  a  penalty  or  forfeiture,  or  a  contract  obli- 
gation or  liability  expressed  or  implied,  under  section  91  of  the 
Code.  If  it  be  the  first,  it  could  only  have  been  brought  within 
three  years  after  the  cause  of  action  accrued. 

If  the  liability  of  the  defendants  were  of  common-law  origin, 
and  only  aided  or  modified,  not  created  by  statute,  it  would 
come  within  subdivision  1  of  section  91 ;  for  the  liability 
of  stockholders  of  manufacturing  corporations,  which  was  of 
common-law  origin,  was  held  to  be  governed  by  a  correspond- 
ing provision  in  the  Revised  Statutes.  (Corning  a.  McCullough, 
1  Comst.,  62.) 

The  liability  of  the  defendants  might  also,  if  created  by  stat- 
ute, be  included  in  subdivision  2  of  section  91  of  the  Code, 
unless  it  were  a  penalty  or  forfeiture ;  for  that  section  might  be 
construed  to  embrace  some  intermediate  kinds  of  liability  be- 
tween that  at  common  law  (modified  or  aided  by  statute),  and  a 
penalty  or  forfeiture,  upon  the  principle  that  it  was  intended 
to  include  classes  of  liabilities  not  embraced  either  in  subdivis- 
ion 1  of  section  91,  or  subdivision  2  of  section  92 ;  but  the  ob- 
ject of  subdivision  2  of  section  91  was  to  legalize  a  distinction, 
supposed  to  be  sustained  by  authority,  between  a  liability  in 
the  nature  of  a  contract  created  by  statute ;  and  a  penalty  or 
forfeiture ;  at  least  so  the  framers  of  the  Code  have  informed  us 
in  a  note  to  such  subdivision  in  their  first  report  (p.  99),  and 
they  refer  to  the  decisions  of  Freeland  a.  McCullough  (1  Den., 
414),  and  Yan  Hook  a.  Whitlock  (3  Paige,  409),  as  containing 
an  exposition  of  such  distinction ;  it  would  seem,  however,  also, 
that  they  had  heard  of  the  decision  in  Corning  a.  McCullough, 
in  the  Court  of  Appeals,  which  overruled  the  cases  to  which  they 
referred,  and  without  waiting  to  ascertain  the  extent  of  that 
decision,  they  propose  to  regulate  anew  by  statute  the  time  for 
bringing  suits  upon  liabilities  such  as  that  of  the  stockholders 
of  companies :  although  the  commissioners  refer  to  the  views 
of  Judge  Nelson,  in  the  case  of  Yan  Hook  a.  Whitlock,  I  ap- 
prehend they  did  not  intend,  nor  are  they  to  be  understood  as 
intending,  to  incorporate  in  a  statute  all  the  illustrating  cases 
suggested  by  that  eminent  jurist ;  the  utmost  they  strove  to  at- 


NEW  YORK.  235 


The  Merchants'  Bank  of  New  Haven  a.  Bliss. 


tain  was  to  separate  actions  for  a  penalty  for  a  prejudicial  act, 
from  those  for  compensation  for  a  breach  of  contract.  Subdi- 
vision 1  of  section  91  is  amply  sufficient  to  include  the  latter, 
and,  therefore,  for  such  purpose  the  new  provision  was  super- 
fluous, although  such  cases  as  the  liability  of  an  heir  for  the 
simple  contract  debts  of  his  ancestor  and  the  like,  which  are 
founded  on  contract,  although  not  that  of  the  party  liable,  might 
be  included  in  subdivision  2. 

The  language,  however,  of  the  provision  last  referred  to  (sub- 
division 2,  section  91),  might  be  considered  broad  enough  to 
include  the  liability  of  the  defendants  in  this  case,  were  it  not 
for  the  words,  "  other  than  a  penalty  or  forfeiture."  By  subdi- 
vision 2,  section  92,  the  time  is  prescribed  for  bringing  actions 
upon  a  penalty  or  forfeiture  by  the  aggrieved  party ;  and  the 
two  were  evidently  intended  to  comprehend  all  cases  of  liability 
created  by  statute ;  indeed,  section  109  of  the  Code  recognizes 
this,  by  restricting  the  actions  against  directors  and  stockholders 
of  certain  corporations,  the  time  for  bringing  which  is  thereby 
limited,  to  those  for  penalties  and  forfeitures,  or  for  liabilities 
created  by  statute ;  subdivision  2,  section  91,  should  be  read, 
therefore,  as  though  the  words  "  by  the  party  aggrieved"  were 
added  at  the  end.  If,  therefore,  the  liability  of  the  defendants 
be  such  as  is  included  in  subdivision  2,  section  92,  it  would  not 
be  in  subdivision  2,  section  91 ;  and  it  must,  therefore,  be  first 
determined  what  the  former  embraces. 

The  provision  of  the  Revised  Statutes  for  which  subdivision 
2,  section  92,  of  the  Code,  is  a  substitute  (2  Rev.  Stat.,  29,  §  31), 
was  in  substance  the  same  :  the  only  change  of  language  is 
merely  substituting  "  penalty"  for  "  cause,"  and  "  action  is  giv- 
en" for  "  benefit  and  suit  is  limited,"  and  striking  out  the  time 
of  "  committing  the  offence"  as  the  beginning  of  the  period 
within  which  the  action  is  to  be  brought :  these  changes  do  not 
disturb  the  purport  and  object  of  the  statute:  the  word  "cause" 
under  the  previous  provision  was  held  to  embrace  liabilities 
which,  although  not>  technically  penalties,  were  yet  substantially 
penal,  and  operated  to  affect  the  party  exposed  to  them  in  the 
same  or  a  similar  manner  (Corning  a.  McCullough,  1  Comst.,  64, 
opinion  of  JONES,  J.);  and  there  is  no  evidence,  unless  it  be  af- 
forded by  the  introduction  of  subdivision  2,  section  92,  of  any 
intention  to  change  such  enactment ;  and  that  introduction  is 
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for  an  entirely  different  class  of  cases  from  penal  remedies. 
Under  both  the  former  and  present  statutory  provision,  the  ac- 
tion is  required  to  be  both  remedial  and  penal,  for  it  is  to  be 
brought  only  by  the  party  aggrieved,  in  which  case  the  Legis- 
lature could  not  take  away  the  right  of  action,  as  it  could  for 
penalties  for  offences  in  which  the  public  might  be  interested, 
for  bringing  which  a  shorter  period  of  limitation  is  provided. 
(Code,  §  93,  subd.  2.)  The  omission  of  the  words  "  offence  com- 
mitted" from  the  present  provision,  is  not  less  significant;  for, 
as  the  action  is  to  be  by  a  party  aggrieved,  and  the  sum  to  be 
recovered  is  intended  as  indemnity  for  his  private  loss  by  the 
act  complained  of,  the  term  "  offence"  is  not  appropriate  to  it, 
although  it  might  be  in  actions  for  penalties  given  to  the  State 
or  any  one  who  would  sue  for  it.  Upon  the  whole,  therefore, 
the  provision  in  its  new  form  is  not  to  be  considered  as  mani- 
festing any  intent  to  change  the  substance  of  the  statute  in  a 
mere  revision  of  it,  such  as  this  part  of  the  Code  is.  (In  re 
Brown,  21  Wend.,  316  ;  Theriat  a.  Hart,  2  Hill,  380.)  The  pres- 
ent, therefore,  must  be  held  to  embrace  the  same  kind  of  penal 
actions  as  the  former  enactment. 

Without  reference,  however,  to  the  prior  existence  of  the  same 
enactment  in  a  different  form,  the  present  statute  extends  to  all 
actions  for  a  penalty  or  forfeiture  by  an  aggrieved  party ;  and 
the  only  question  under  it  is,  what  is  a  penalty  or  forfeiture  for 
which  an  aggrieved  party  can  sue  ?  Of  course  the  expression 
is  elliptical,  for  the  act  or  mode  is  not  stated  by  which  the  party 
is  to  be  aggrieved.  With  the  ellipsis  supplied,  it  would  read, 
"  penalty  or  forfeiture  for  an  act,  other  than  the  non-fulfilment  of 
a  contract,  by  which  any  person  may  be  aggrieved ;"  for  in 
Corning  a.  McCullough  (1  Comst.,  69),  the  term  "party  ag- 
grieved" is  held  to  be  inappropriate  to  those  who  sue  on'  con- 
tracts or  liabilities  for  debts  or  damages  :  penalty  or  forfeiture 
does  not  necessarily  imply  a  fixed  sum,  but  any  thing  imposed 
as  a  punishment,  whether  specific  or  measured  by  the  value  of 
the  interest  affected  by  the  act  complained  of:  Penalty  is  de- 
fined in  Burrill's  Dictionary  as  "a  pecuniary  punishment,  or 
sum  of  money  imposed  by  statute  to  be  paid  as  a  punishment 
for  the  commission  of  a  certain  offence ;"  and  a  similar  definition 
of  it  is  given  in  Bouvier :  Forfeiture  is  defined  by  Blackstone 
(2  Comm.,  420)  to  be  a  loss  of  goods  as  a  compensation  for  an 
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offence  and  injury  to  the  person  to  whom  they  are  forfeited,  as 
well  as  a  punishment  for  a  misdemeanor ;  and  penalties  whose 
benefit  is  given  to  a  party  aggrieved,  include  equally  with  for- 
feitures the  idea  of  both  such  compensation  and  punishment. 
The  fact  of  such  gift  to  the  injured  party  does  not  make  a  pen- 
alty less  one ;  nor  would  its  extension  to  the  whole  value  of  the 
interest  affected,  instead  of  being  limited  to  a  fixed  sum.  On 
the  other  hand,  it  would  cease  to  be  a  penalty  if  it  were  limited 
to  the  actual  loss  of  the  party.  In  fact,  they  are  only  created  in 
cases  where  the  proof  of  such  loss  is  difficult,  if  not  impossible, 
and  where,  by  the  probable  excess  of  the  penalty  beyond  the 
loss  to  the  party  injured,  or  gain  to  the  offender,  the  latter  may 
be  deterred  from  the  offence.  It  is  merely  because  such  penal- 
ties may  surpass  indemnity  for  loss,  and  are  not  measured  by  it, 
that  they  are  so  termed,  because,  as  was  laid  down  by  this  court 
in  Fry  a.  Bennett  (1  Abbotts'  Pr.,  308),  every  excess  merely 
of  even  vindictive  damages  beyond  indemnity  is  a  penalty. 

The  liability  of  the  defendants  does  not  arise  from  any  act  con- 
nected with  the  creation  of  the  debt  to  the  plaintiff.  That  debt 
is  the  interest  affected  by  the  failure  to  file  a  proper  report  or 
payment  of  improper  dividends  complained  of.  The  grievance 
of  the  plaintiff  consists  of  the  effect  upon  his  efforts  in  the  col- 
lection of  such  debt,  and  not  of  any  fraud  or  other  influence  in 
contracting  it.  The  extent  of  that  grievance  could  not  easily  be 
proved.  It  may  not  have  equalled  the  whole  amount  of  the 
debt,  for  the  company  may  have  been  innocently  insolvent  be- 
fore the  time  of  filing  the  report  required,  or  the  dividends  not 
sufficient  to  have  paid  the  debts.  The  infliction  upon  the  trus- 
tees of  the  payment  of  the  whole  debt  is  therefore  a  penalty,  for 
which  an  action  is  given  to  an  aggrieved  party. 

Moreover,  the  application  of  the  term  "  penalty  or  forfeiture" 
to  such  liability  as  that  of  the  defendants  has  been  fully  recog- 
nized by  the  Legislature.  Actions  for  penalties  and  forfeitures 
against  the  directors  and  stockholders  of  moneyed  corporations 
and  banking  associations  are  provided  for  in  section  109  of 
the  Code ;  but  it  will  be  found,  on  an  examination  of  the  stat- 
utes in  relation  to  such  corporations  and  associations,  that  there 
is  no  instance  of  the  infliction  of  a  penalty  of  a  fixed  sum  upon 
either  directors  or  stockholders,  eo  nomine;  all  those  which 
are  imposed  are  to  indemnify  an  injured  party  either  fully  or 
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to  the  extent  of  the  stock  owned  by  the  stockholders.  (2  Rev. 
Stat.,  5  ed.,  591,  §  10 ;  75.,  592,  §§  15,  16,  17;  Jb.,  602,  §  3.) 
It  is  therefore  plain  that  such  liabilities  as  that  of  the  defend- 
ants was  intended  to  be  embraced  by  section  92. 

Besides  these  considerations,  the  period  of  limitations  is  made 
to  run  from  the  time  the  cause  of  action  accrued,  not  from  the 
time  the  debt  was  incurred;  the  defendants  are  made  liable  as 
trustees  long  after  their  liability  as  stockholders  has  ceased,  and 
for  the  full  amount  of  the  debts,  not  merely  to  the  extent  of  their 
stock  or  the  injury  to  the  creditor;  and  they  have  no  right  of 
contribution  from  the  other  stockholders.  It  is  difficult  to  im- 
agine a  liability  more  wanting  in  all  the  features  of  a  contract, 
or  more  fully  possessing  those  of  a  penalty. 

The  demurrer,  therefore,  to  the  ninth  paragraph  of  the  answer 
must  be  overruled. 

The  tenth  paragraph  of  the  answer  sets  up  as  a  defence,  laches 
on  the  part  of  the  plaintiifs  in  suing  the  company,  and  notifying 
the  defendants,  so  as  to  enable  them  to  proceed  against  the  other 
stockholders,  who  are  alleged  to  be  solvent.  This  defence  pro- 
ceeds upon  the  principle  that  the  other  stockholders  are  involved 
in  the  liability  of  the  defendants  as  trustees,  either  as  joint  con- 
tractors or  sureties.  If  that  were  so,  it  would  take  away  the 
character  of  the  defendants'  liability  as  a  penalty,  which  has 
been  already  disposed  of.  The  demurrer  to  this  part  of  the  an- 
swer is  well  taken,  and  should  be  sustained. 

The  judgment  in  this  case  must  therefore  be,  that  the  order 
made  at  special  term  be  reversed,  as  to  the  demurrer  to  the 
defence  contained  in  the  ninth  paragraph  of  the  answer,  and 
affirmed  as  to  that  to  the  defence  in  the  tenth,  without  costs  on 
the  appeal ;  with  liberty  to  both  parties  to  withdraw  or  amend 
their  defective  pleadings  in  twenty  days,  on  payment  of  costs. 

BOSWOETH,  Ch.  J. — The  demurrer  to  the  defence  set  up 
under  the  ninth  head  of  the  answer,  presents  the  question 
whether  the  liability  imposed  by  the  twelfth  and  thirteenth 
sections  of  the  Manufacturing  Companies'  Act,  upon  the  trustees 
of  a  company,  is  a  penalty  or  forfeiture  within  the  meaning  of 
subdivision  2,  section  92,  of  the  Code  ? 

The  trustees  of  a  company,  incorporated  under  that  act,  are 
not,  as  trustees,  liable  for  any  debt  of  the  company.  Neither  are 
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its  stockholders  liable  for  any  of  its  debts, — except  those  owing 
to  "  their  laborers,  servants,  and  apprentices,  for  services  per- 
formed for  such  corporation"  (§  18), — after  the  whole  amount 
of  capital  fixed  by  such  company  has  been  paid  in,  and  a  certifi- 
cate thereof  made  and  recorded  in  compliance  with  section  10 
of  that  act. 

But  although  the  trustees  being  stockholders,  and  liable  under 
section  10,  may  have  been  charged  as  stockholders,  and  satisfied 
the  whole  liability  imposed  by  that  section,  yet  if  the  company 
subsequently  omits  to  perform  the  duty  enjoined  by  section  12, 
the  trustees  will  become  liable  for  all  the  debts  of  the  company. 

This  liability  is  imposed  upon  them  as  a  punishment,  and  if 
the  duty  enjoined  by  section  12  is  not  performed,  they  severally 
and  jointly  forfeit  a  sum  to  be  measured  by  the  amount  of  the 
company's  then  existing  debts,  and  such  as  it  may  contract 
before  that  duty  shall  be  performed. 

To  determine  whether  a  liability  to  which  a  person  is  sub- 
jected is  by  way  of  penalty  or  forfeiture,  it  is  not  necessary  that 
the  statute  in  the  language  imposing  it  should  denominate  it  a 
penalty  or  forfeiture  :  when  the  statute  subjects  an  officer  of  a 
company,  as  such  oificer,  to  a  liability  to  pay  money,  either  for 
omitting  to  perform  a  duty  enjoined  or  for  doing  an  act  pro- 
hibited, and  does  this  in  a  case  where,  but  for  such  omission  of 
duty  or  wrongful  act,  he  would  be  under  no  liability,  he  is 
thereby  subjected  to  a  forfeiture  of  the  sum  which  he  is  made 
liable  to  pay,  and,  so  far  as  he  is  concerned,  the  imposition  of 
liability  is  by  way  of  punishment.  Subjecting  the  trustee  to 
such  liability  is  none  the  less  a  punishment  as  to  him,  although 
the  creditors  may  recover  more  than  a  full  indemnity  against 
the  consequences  of  this  misconduct  by  obtaining  satisfaction 
of  their  debts. 

Each  creditor  of  the  company  is,  under  this  act,  the  aggrieved 
party  to  whom  the  action  is  given,  within  the  meaning  of  sub- 
division 2,  section  92,  of  the  Code. 

Section  12  of  the  act  makes  it  the  duty  of  the  company  to 
file  the  report  therein  mentioned  ;  and  for  the  failure  of  the 
company  to  perform  the  duty,  punishes  its  trustees,  by  whom 
alone  that  duty  can  be  performed.  It  treats  the  creditors  of 
the  company  as  the  parties  aggrieved  by  this  neglect  of  duty, 
and  for  this  neglect  of  duty  gives  to  each  an  action  against  the 
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trustees  jointly  and  severally  for  the  whole  amount  of  his  debt 
against  the  company. 

The  trustees,  on  being  compelled  as  such  to  pay  to  the  ex- 
tent of  the  liabilities  thus  imposed  on  them,  have  no  claim 
against  the  company  for  reimbursement. 

In  no  case  are  the  consequences  prescribed  by  statute,  for  an 
omission  or  violation  of  duty,  more  emphatically  penal  than  in 
the  present. 

So,  too,  the  liability  imposed  by  section  13  treats  the  cred- 
itors of  the  company  as  the  parties  aggrieved  by  the  misconduct 
which  that  section  prohibits,  and  gives  them  an  action  to  en- 
force against  the  trustees  the  liability  imposed  upon  them  by 
that  section  for  doing  the  act  which  it  forbids. 

The  act  prohibited  by  that  section  is  treated  as  one  by  which 
each  stockholder  receives  his  true  aliquot  share  of  the  sum 
divided,  and  the  creditors,  not  the  company,  are  regarded  as 
the  aggrieved  parties. 

In  this  view,  the  demurrer  to  the  defence  now  under  con- 
sideration is  not  well  taken,  and  should  have  been  overruled  ; 
and  as  to  that,  the  order  appealed  from  should  be  reversed,  with 
liberty  to  the  plaintiffs  to  withdraw  their  demurrer  and  reply 
to  this  part  of  the  answer,  on  payment  of  the  costs  of  the  de- 
murrer. 

The  demurrer  to  the  defence,  pleaded  under  head  tenth  of 
the  answer,  is  well  taken ;  and  as  to  that,  the  order  appealed 
from  should  be  affirmed. 

Judgment  reversed  in  respect  to  the  demurrers  to  the  ninth 
paragraph  of  the  answer,  and  affirmed  as  to  the  residue. 
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Supreme  Court,  First  District ;  General  Term,  September,  1861. 
EXECUTION  AGAINST  THE  PERSON. 

When  an  order  of  arrest  has  been  granted  against  a  defendant,  as  a  provisional 
remedy,  an  execution  may  be  issued  against  his  person,  upon  judgment  against 
him,  without  any  order  of  the  court.0 

A  motion  for  leave  to  issue  such  an  execution,  under  such  circumstances,  should 
not  be  denied,  but  dismissed. 


o  In  How  a.  FREAR  (Supreme  Court,  First  District;  At  Chambers,  1861),  it  was  Held, 
that  an  order  of  arrest  having  been  granted  in  the  action,  and  not  having  been  va- 
cated, plaintiff  was  entitled,  after  judgment,  to  issue  execution  against  the  per- 
son, of  course  ;  and  it  was  not  necessary,  in  such  case,  that  the  judgment  should 
award  the  execution,  or  show  that  the  case  was  a  proper  one. 

BARNARD,  J. — An  order  of  arrest  was  issued  in  this  action,  and  the  defendant  ar- 
rested under  it,  who  gave  bail.  No  motion  was  made  to  discharge  the  order  : 
judgment  has  been  entered.  Defendant  now  moves  to  set  aside  execution  issued 
against  the  person,  and  the  arrest  thereon,  because  not  warranted  by  the  cause  of 
action  or  judgment,  or  issued  or  allowed  by  order  of  the  court  or  of  any  one  of 
the  justices  thereof. 

An  order  of  arrest  having  been  granted,  and  remaining  in  force,  is  sufficient  to 
support  an  execution  against  the  person,  unless,  indeed,  the  whole  proceedings 
were  void.  I  have  looked  into  the  papers  to  ascertain  whether  they  are  void  or 
not,  and  am  of  opinion  that  they  are  not.  It  is  not  necessary  that  the  judgment 
should  award  execution  against,  or  that  it  should  appear  from  the  judgment  that 
the  case  is  one  in  which  an  arrest  is  authorized  ;  nor  is  it  necessary  that  an  exe- 
cution against  the  person  should  be  directed  by  a  special  order. 

Defendant  also  moves  to  set  aside  the  judgment,  on  the  ground  that  the  court 
had  not  jurisdiction  of  the  subject-matter.  In  whatever  light  the  complaint  is 
considered,  the  court  had  jurisdiction.  It  is  either  an  action  for  an  accounting, 
or  an  action  for  money  had  and  received  in  a  trust  capacity. 

Defendant  also  moves,  on  the  merits,  to  have  his  default  in  not  answering  set 
aside,  and  for  permission  to  come  in  and  defend. 

A  similar  motion  has  before  been  made,  on  substantially  the  same  papers,  and 
denied.  It  cannot  be  again  renewed. 

Motion  denied,  with  $10  costs  of  opinion. 

In  MOLENAER  a.  KOERNER  (Supreme  Court,  Second  District ;  Special  Term,  1861),  it 
was  Htlil,  that  execution  against  the  person  cannot  be  issued  on  a  judgment,  in  an 
action  in  which  the  grounds  of  arrest  are  extrinsic  to  the  cause  of  action, — e.  g., 
fraud  in  contracting  the  debt  sued  for, — unless  an  order  of  arrest  was  obtained  be- 
fore judgment ;  and  that  fraud  in  contracting  only  a  part  of  the  debt  would  not 
VOL.  XIII.— 16 
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Appeal  from  an  order  denying  leave  to  issue  execution  against 
the  persons  of  the  defendants. 

The  court  had  ordered  the  arrest  of  the  defendants  during 
the  pendency  of  this  action,  and  upon  appeal  the  order  was 

be  ground  for  allowing  execution  against  the  person,  on  a  judgment  recovered  for 
the  whole  debt. 

The  cause  came  up  on  defendant's  motion  to  set  aside  an  execution  which  had 
been  issued  against  his  person. 

EMOTT,  J. — This  is  a  simple  action  on  contract,  for  the  price  of  goods  sold  by 
plaintiffs  to  defendant,  between  the  first  of  October,  1860,  and  the  first  of  April, 
1861. 

The  plaintiffs  obtained  an  order  of  arrest  on  an  affidavit,  alleging  that  the 
debt  was  fraudulently  contracted.  This  order  was  vacated  on  motion,  but 
with  leave  to  the  plaintiffs  to  apply  again  for  an  order  of  arrest  after  the  complaint 
was  served. 

The  grounds  upon  which  the  order  of  arrest  was  set  aside,  do  not  positively  ap- 
pear, nor  do  I  distinctly  remember  what  they  were  ;  but  I  presume  the  principal, 
if  not  the  only  reason,  was  that  the  facts  relied  upon  to  show  fraud  were  stated  on 
the  information  and  belief  only  of  the  plaintiffs  or  of  the  persons  making  the 
affidavits,  and  without  giving  the  sources  of  information. 

There  was  no  further  application  for  an  order  of  arrest  before  judgment,  and  the 
complaint  was  simply  upon  contract  containing  no  allegations  of  fraud.  Judgment 
went  for  the  plaintiffs  by  default  for  the  amount  of  the  debt,  and  having  issued 
an  execution  against  the  defendant's  property,  which  was  not  satisfied,  they  have 
now  issued  one  against  his  person,  which  the  defendant  moves  to  set  aside. 

The  defendant's  counsel  contends  that,  as  the  plaintiffs  have  never  availed 
themselves  of  the  privilege  afforded  them  to  renew  their  application  for  an  arrest, 
the  order  vacating  the  first  arrest  is  conclusive  against  them  that  the  action  is  not 
one  in  which  the  defendant  might  have  been  arrested.  There  is  much  force  in 
the  suggestion,  but  I  do  not  think  it  necessary  to  put  the  decision' of  the  present 
motion  on  that  ground.  There  are  other  reasons  why  I  think  this  execution  must 
be  set  aside. 

The  defendant's  counsel  further  contends,  that  no  execution  against  the  person 
can  be  issued  in  an  action  in  which  the  right  to  arrest  grows  out  of  extrinsic 
facts  (as  in  the  present  instance,  where  the  debt  is  alleged  to  have  been  contract- 
ed by  fraud),  and  does  not  follow  from  the  nature  of  the  action  itself,  unless  an 
order  of  arrest  has  been  obtained  in  the  action  before  judgment.  That  is,  that 
where  the  plaintiff  sues  on  a  contract,  and  obtains  a  judgment  for  his  debt,  and 
has  obtained  no  order  of  arrest  against  the  defendant  for  fraud  or  otherwise,  he 
cannot,  after  judgment,  issue  an  execution  against  the  person  of  the  defendant, 
and  justify  it  by  affidavits,  as  he  would  an  order  of  arrest.  I  have  great  doubts 
whether  a  contrary  result  does  not  follow  from  the  reasoning  and  decision  of  the 
Court  of  Appeals,  in  Cor  win  a.  Freeland  (6  N.  Y.  (2  Sdd.),  560)  ;  but  the  later 
oases  have  not  deduced  such  a  conclusion  from  that  authority,  and  I  shall  not 
attempt  to  do  so  now.  In  Humphrey  a.  Brown  (17  How.  Pr.,  481),  Judge  Hggeboom 
expresses  the  opinion  that  no  ca.  sa.  can  issue  in  an  action  not  bailable  in  its  own 
nature,  unless  an  order  of  arrest  has  been  obtained  before  judgment.  In  Ken- 
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affirmed  by  the  general  term,  upon  facts  which  are  fully  stated  in 
our  report  of  this  case.  (9  Ante,  58.)  The  plaintiff  having  subse- 
quently recovered  judgment,  moved  at  special  term  for  leave  to 
issue  execution  against  the  person,  upon  the  same  state  of  facts. 
The  motion  was  denied,  and  the  plaintiff  appealed. 

William  E.  Cu,rtia,  for  the  appellant,  insisted  that  an  order 
of  arrest  having  been  granted  and  enforced,  and  sustained  at 
general  term,  plaintiff  was  entitled  to  leave  to  issue  execution 
against  the  person.  (17  How.  Pr.,  481.) 

James  T.  Brady,  for  the  respondent,  urged  that  the  decision 
of  the  court  at  general  term  did  not  conclude  the  justice  to  whom 
the  application  for  leave  to  issue  execution  was  made,  because 
the  determination  of  the  latter  was  founded  on  the  report  of  the 
referee  in  the  cause ;  and  that  of  the  court  at  general  term  was 
founded  on  conflicting  affidavits. 

Br  THE  COURT.* — INGRAHAM,  J. — The  general  term  having 
decided  that  the  defendants  were  liable  to  arrest,  it  was  not  ne- 
cessary to  make  any  new  motion  for  leave  to  issue  execution 
against  the  person  in  the  same  case. 

Even  if  such  motion  is  made,  so  long  as  the  order  of  arrest 
stands,  and  that  order  is  made  or  affirmed  by  the  general  term, 
a  judge  at  chambers  should  be  bound  by  such  decision,  where 
the  same  has  been  decided  upon  the  merits.  Such  an  order 

denburg  a.  Morgan  (18  76.,  469),  Judge  Bosworth,  of  the  Superior  Court  of 
New  York,  decides  the  very  point  now  presented,  in  favor  of  the  construction 
claimed  by  the  defendant  here.  I  shall  follow  this  rule,  and  hold  for  this  reason 
this  execution  must  be  set  aside. 

There  is  also  a  difficulty  upon  the  facts  which  are  relied  upon  by  the  plaintiffs. 
The  credit  was  given  by  the  plaintiffs,  and  the  goods  sold,  as  appears  by  the  com- 
plaint at  various  times,  between  October  1, 18GO,  and  April  1,  1861.  The  representa- 
tions which  are  charged  to  be  fraudulent,  were  made  in  January,  1861,  and  after- 
wards. It  can  hardly  be  said  upon  these  allegations,  that  the  whole  of  the  debt 
for  which  the  plaintiffs  have  recovered  judgment  was  fraudulently  contracted,  and 
it  would  not  be  sufficient  to  justify  a  ca.  sa.  upon  this  judgment  that  part  of  it 
was  so. 

The  execution  is  set  aside,  with  $10  costs,  to  be  deducted  from  the  plaintiffs' 
recovery.  The  plaintiffs  may  have  a  stipulation  that  the  defendant  will  not  bring 
an  action  for  false  imprisonment,  as  a  condition  of  vacating  the  execution,  if 
they  desire  it. 

*  Present,  INGRAHAM,  CLERKE,  and  LEONARD,  JJ. 


2M  ABBOTTS'  PEACTICE  KEPOKTS. 

McLaughlin  a.  Nichols. 

ought  not  to  be  reversed  at  special  term,  unless  some  new  mat- 
ter arising  since  the  order  was  made  is  shown  to  warrant  grant- 
ing the  motion. 

This  motion  was  unnecessarily  made,  and  should  have  been 
dismissed.  The  order  denying  the  motion  should  be  reversed, 
and  an  order  dismissing  the  motion  made,  without  costs. 


MCLAUGHLIN  a.  NICHOLS. 

Supreme  Court,  Second  District ;  General  Term,  Sept.,  1861. 
PLEADING  FOREIGN  JUDGMENT. 

A  complaint  on  a  judgment  of  a  foreign  court  of  inferior  jurisdiction  must  state 
facts  showing  that  the  court  had  jurisdiction,  both  of  the  person  and  of  the 
subject-matter. 

A  complaint  on  a  judgment  of  a  circuit  court  of  another  State — e.  g.,  the  Warren 
County  Circuit  Court  in  New  Jersey — must  either  aver  the  fact  of  the  existence 
of  a  general  jurisdiction  in  that  court,  or  of  a  limited  jurisdiction  which  ex- 
tended to  the  cause  of  action  for  which  the  judgment  was  recovered,  whatever 
it  was,  and  also  that  the  court  had  or  obtained  jurisdiction  of  the  person  of  the 
defendants. 

Appeal  from  an  order  overruling  a  demurrer. 

The  action  was  upon  a  judgment  recovered  in  another  State. 
The  complaint  was  in  the  following  form : 

The  plaintiif  states  the  following  facts  as  constituting  his 
complaint  and  cause  of  action  herein,  that  the  defendant  is 
justly  indebted  to  him  in  the  sum  of,  &c.,  together  with  interest 
thereon,  from,  &c.,  which  said  indebtedness  arose  and  accrued 
as  follows : — That  heretofore,  to  wit,  on,  &c.,  in  Warren  County 
Circuit  Court,  State  of  New  Jersey,  the  plaintiff,  by  the  judg- 
ment and  consideration  of  the  said  court  then  there,  recovered 
a  judgment  against  the  defendants  in  said  court  for  the  sum  of, 
&c.,  as  appears  by  the  record  of  the  said  court,  or  to  a  duly 
authenticated  copy  thereof  will  more  fully  and  at  large  appear, 
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and  to  which,  for  greater  certainty,  refers,  when  the  same  shall 
be  duly  produced  and  proven,  and  the  plaintiff  says  that  he  is 
the  true  and  lawful  owner  and  holder  of  the  said  judgment,  and 
that  the  amount  of  the  said  judgment,  together  with  interest 
thereon  from  the  date  of  said  judgment,  is  actually  due  and 
owing  to  the  plaintiff  from  the  defendants,  the  same,  nor  no 
part  thereof,  having  been  paid  or  in  any  way  satisfied,  and  that 
the  said  judgment  is  a  subsisting  judgment  in  full  force  and 
effect,  being  in  no  respect  altered  or  modified. 

To  this  complaint  one  of  the  defendants  demurred,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Judgment  having  been  given  for  the  plaintiff  on  the  demur- 
rer, at  special  term,  the  defendant  appealed. 

C.  JBainbridge  Smith,  for  the  appellant. 
Waring  &  Sidell,  for  the  respondent. 

BY  THE  COURT.* — EMOTT,  J. — This  is  an  action  on  a  judgment 
alleged  to  have  been  recovered  "  in  Warren  County  Circuit 
Court,  State  of  New  Jersey,"  by  the  plaintiff  against  the  de- 
fendants. The  complaint  contains  no  averment  of  any  facts  to 
give  jurisdiction  to  the  court  in  which  the  judgment  was  ren- 
dered, either  of  the  persons  of  the  defendants  or  of  the  cause  of 
action,  nor  does  it  state  what  the  jurisdiction  of  the  court  is. 
The  defendants  demurred  on  account  of  the  absence  of  these 
averments.  Their  demurrer  was  overruled  as  frivolous,  and 
they  have  appealed. 

The  complaint  cannot  be  vindicated  by  the  Code,  since  it  does 
not  conform  to  the  rule  given  by  section  161,  if  that  applies  to 
foreign  judgments  or  judgments  of  another  State,  which  has 
been  doubted.  This  pleading  contains  nothing  but  an  averment 
that  on  a  certain  day,  in  Warren  County  Circuit  Court,  State  of 
New  Jersey,  the  plaintiff,  by  the  judgment  and  consideration  of 
the  said  court,  recovered  a  judgment  against  the  defendants  for 
so  much,  as  by  the  record  of  such  judgment,  or  a  duly  authen- 
ticated copy  thereof,  when  produced  and  proven,  will  appear, 
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and  to  which  the  plaintiff  refers.  This  does  not  make  the  judg- 
ment-record a  part  of  the  complaint,  so  that  all  which  it  may 
contain  must  be  read  as  a  part  of  the  pleading.  Nor  is  it  a 
profert  of  the  record,  as  has  been  suggested,  so  that  giving  oyer 
will  cover  any  difficulties  and  supply  any  defects  in  the  com- 
plaint. The  plaintiff  does  not  propose  to  bring  his  record  into 
court ;  he  refers  to  it  or  to  a  copy  of  it,  when  produced  and 
proven,  as  he  would  to  any  other  evidence.  Besides  oyer  is  no 
longer  given  of  the  records  and  proceedings  of  courts,  if  it  was 
ever  demandable.  (2  Den.,  104:.) 

The  judgment  of  a  court  of  another  State  is  entitled,  by  the 
Constitution  of  the  United  States,  and  the  Act  of  Congress  of 
May  26,  1790,  passed  in  pursuance  of  the  constitutional  pro- 
vision, to  the  same  faith  and  credit  as  it  would  have  in  the 
State  in  which  it  was  rendered.  No  judgment,  however,  is  of 
any  avail,  if  the  court  do  not  possess  jurisdiction  of  the  parties 
or  the  subject-matter.  If  jurisdiction  did  not  exist,  the  judg- 
ment is  void,  and  there  is  no  record.  Facts  to  prove  the  want 
of  jurisdiction,  and  even  to  contradict  the  averments  of  the 
record  itself  in  that  respect,  may  be  pleaded  and  proved  against 
any  record.  If  the  court  in  which  the  judgment  was  recovered 
be  one  of  general  jurisdiction,  it  will  be  presumed  to  have  had 
or  acquired  jurisdiction  of  the  case.  But  if  it  be  an  inferior 
and  limited  jurisdiction,  then  the  rule  is  that  facts  to  show 
jurisdiction  of  the  subject,  as  well  as  of  the  person,  must  be 
averred.  This  is  the  rule  as  to  judgments  and  proceedings  of 
domestic  tribunals,  and  it  is  the  rule  for  complaints  and  declara- 
tions, as  well  as  pleas.  (Willes,  413;  7  Hill,  35,  and  cases 
cited  in  note ;  3  Comst.,  193.)  The  general  rule  is,  that  a  dec- 
laration on  a  judgment  of  a  court  of  inferior  jurisdiction  must 
state  facts  showing  that  the  court  had  jurisdiction,  both  of  the 
person  and  the  subject-matter. 

We  are  not  informed,  by  this  pleading,  of  the  jurisdiction  of 
the  "Warren  County  Circuit  Court  in  New  Jersey,  nor  whether 
it  has  jurisdiction  of  the  subject  of  the  suit  which  it  is  alleged 
was  brought  in  it  by  the  plaintiff  against  the  defendants.  It  is 
not  stated  whether  it  is  a  court  of  general  or  limited  jurisdic- 
tion, and  we  have  no  judicial  knowledge  upon  that  subject,  for 
its  jurisdiction  depends  upon  the  statutes  of  New  Jersey,  of 
which  we  can  only  take  notice  when  they  are  pleaded  and 
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proved  as  facts.*  The  complaint  should  have  averred  the  fact 
of  the  existence  of  a  general  jurisdiction  in  this  court,  or  of  a 
limited  jurisdiction,  which  extended  to  the  cause  of  action  for 
which  the  judgment  was  recovered,  whatever  it  was.  It 
should  also  have  stated  that  the  court  had  or  obtained  juris- 
diction of  the  person  of  the  defendants.  The  present  com- 
plaint is,  therefore,  defective,  and  the  demurrer  should  have 
been  allowed. 

The  judgment  for  the  plaintiff  should  be  reversed,  and  judg- 
ment rendered  for  the  defendants,  with  costs,  with  leave  to  the 
plaintiff  to  amend  on  the  usual  terms. 


UNION  BANK  a.  MOTT. 

Supreme  Court;  General  Term,  September,  1861. 

APPEAL. — ALLOWANCE. — FURTHER  REPORT  FROM  REFEREE. 

The  amount  of  an  allowance  under  section  309  of  the  Code,  within  the  limit  therein 
prescribed,  is  discretionary  with  the  special  term,  and  unless  it  exceeds  that 
limit,  or  the  case  is  not  one  in  which  an  allowance  may  be  made,  the  order  is 
not  appealable. 


An  order  granting  leave  to  a  party  to  apply  to  a  referee  for  a  further  report,  is  not 
irregular  for  want  of  a  specification  of  the  points  upon  which  a  report  is  desired. 

I. — Appeal  from  an  order  granting  an  allowance. 

Judgment  having  been  rendered  for  the  defendant  in  this  ac- 
tion, which  was  brought  for  the  recovery  of  over  $140,000,  his 
counsel  applied  to  LEONARD,  J.,  at  special  term,  for  an  extra 
allowance  of  $3000,  which  was  granted.  From  this  order  the 
plaintiff  appealed.  The  defendant  moved  to  dismiss  the  appeal, 
and  the  appeal  and  motion  were  heard  together. 

*  Compare  Foot  a.  Stevens  (17  Wend  ,  483),  where  it  is  said  that  Courts  of  Com- 
mon Pleas  and  County  Courts  of  other  States,  are  to  be  presumed  of  general 
jurisdiction. 
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8.  A.  Foot,  for  the  appellant. — I.  The  real  object  of  section 
309  of  the  Code  was  to  enable  the  courts,  in  the  cases  men- 
tioned, to  add  a  reasonable  and  moderate  amount  to  the  tax- 
able costs,  so  as  to  bring  them  up  to  the  standard  of  the  old 
fee  bills. 

II.  It  is  a  violation  of  the  spirit  of  this  section  to  allow  an 
enormous  sum  to  cover  extravagant  charges  of  counsel. 

III.  The  enormous  allowance  in  this  case  is  a  violation  of  a 
substantial  right,  and  not  the  mere  exercise  of  discretion.     It  is, 
therefore,  reviewable  on  appeal.     (Wilson  a.  Tiifany,  4  AKbotttf 
Pr.,  98.) 

Dudley  Field,  for  the  respondent. — I.  The  order  is  not  ap- 
pealable, and  the  appeal  should  be  dismissed. 

II.  The  action  has  been  difficult  and  extraordinary  in  the 
highest  degree.  The  parties  have  been  repeatedly  before  the 
court,  and  the  defendant  has  been  arrested  on  charges  decided 
by  the  referee  to  be  unfounded. 

BY  THE  COURT.* — INGRAHAM,  J. — Without  expressing  any 
opinion  as  to  the  amount  of  the  allowance,  we  think  the  appeal 
in  this  case  cannot  be  sustained. 

There  can  be  no  doubt  that  the  case  is  one  contemplated  by 
the  Code  as  a  suitable  one  in  which  to  make  an  allowance. 
The  judge  at  special  term  had  the  discretion  vested  in  him  to 
settle  the  rate  of  allowance,  being  only  confined  to  the  maxi- 
mum limit  of  five  per  cent. 

The  mode  in  which  he  has  exercised  that  discretion  is  not  to 
be  reviewed  by  the  general  term,  even  if  the  allowance  should 
be  thought  to  be  too  large. 

The  Legislature  must  give  the  general  term  power  to  review 
such  questions  before  we  can  entertain  the  appeal. 

Appeal  dismissed. 


II. — Appeal  from  an  order  for  a  further  report. 

The  plaintiff  moved,  at  special  term,  for  leave  to  apply  to 
the  referee,  who  tried  the  cause,  for  a  further  report  on  certain 
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issues.  Leave  was  granted  by  an  order  which  did  not  specify 
the  particular  points  upon  which  a  report  was  required.  From 
this  order  the  defendant  appealed. 

Dudley  Field,  for  the  appellant. 
S.  A.  Foot,  for  the  respondent. 

BY  THE  COURT. — INGRAHAM,  J. — The  order  for  a  further  re- 
port from  the  referee  left  it  open  with  the  referee  to  report  any 
further  facts  or  findings  necessary,  if  consistent  with  the  evi- 
dence— if  erroneous,  they  will  be  corrected  on  review.  The 
order  does  not  specify  any  particular  mode  of  report,  and  leaves 
that  to  the  referee.  The  order  might  have  specified  the  points 
upon  which  such  report  was  to  be  made,  but  the  information 
can  be  obtained  from  the  affidavits. 

Order  affirmed  with  costs. 


CHADWICK  a.  BOOTH. 

Supreme  Court,  First  District;  Special  Term,  October,  1861. 
PLEADING. — DENIAL  OF  TITLE  TO  NOTE. 

Where  a  complaint  alleges  that  a  note  was  indorsed  by  the  defendant,  and  after- 
wards transferred  to  the  plaintiff,  and  that  the  latter  is  possessed  thereof,  an 
answer  denying  the  transfer  to  him  puts  his  title  in  issue,  although  it  does  not 
specially  deny  his  possession  of  the  note.  Possession  is  a  mere  incident  of  the 
transfer,  and  evidence  of  title, — not  a  distinct  allegation. 

It  seems,  that  an  averment  in  a  complaint  that  the  plaintiff  is  possessed,  or  is  the 
lawful  owner  and  holder  of  a  note,  is  superfluous  and  embarrassing. 

Motion,  by  the  plaintiff,  for  judgment,  under  section  247  of 
the  Code. 

The  facts  are  fully  stated  in  the  opinion,  except  as  to  the  first 
defence  of  the  answer,  concerning  which  the  court  expressed  no 
opinion. 
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J.  M.  Van  Cott,  for  the  motion. — I.  The  first  defence  is  friv- 
olous. (The  argument  on  this  point  was  admitted.) 

II.  The  second  plea  admits  the  making  of  the  note ;  admits 
that  plaintiff  "  is  possessed  of"  it  (an  allegation  in  the  complaint 
not  denied) ;  and  then  "  denies  that  they  have  any  knowledge 
or  information  sufficient  to  form  a  belief  whether  or  not  the 
plaintiff  is  the  lawful  owner  and  holder  of  the  said  note."    This 
answer  is  clearly  frivolous.     1.  It  is  an  express  averment  that 
the  defendants  have  no  knowledge,  information,  or  belief  that 
the  plaintiff  "  is  not  the  lawful  owner  and  holder  of  the  note." 

2.  When  an  answer  admits  a  state  of  facts,  on  which  plaintiff  is 
entitled  to  judgment  without  making  any  proof,  defendants  can 
prove  in  bar  of  the  action  only  such  facts  as  are  affirmatively 
set  up  in  the   answer.     (McKyring  a.  Bull,  16  N.    Y.,  297.) 

3.  Where  the  suit  is  on  a  promissory  note,  and  the  answer  ad- 
mits facts  which  render  it  unnecessary  for  plaintiff  to  prove  his 
title  to  it,  the  defendant  cannot  prove  title  out  of  the  plaintiff, 
unless  his  answer  sets  up  title  in  a  third  person.     And  an  an- 
swer is  frivolous  which  admits  the  one  state  of  facts  without 
affirming  the  other.     (Catlin  a.  Gunter,  1  Duer,  253 ;  Higgins 
a.  Rockwell,  2  /£.,  650-653  ;  Fleury  a.  Roget,  5  Sand/.,  646.) 
The  "  possession"  (admitted  as  a  fact)  shows,  as  matter  of  law, 
that  the  plaintiff  is  the  "  lawful  owner  and  holder."     The  ad- 
mitted fact  importing  that,  and  the  law  implying  that, — it  is 
frivolous  for  the  defendants  to  say  (as  they  in  effect  say)  they 
do  not  know  enough  "  to  form  a  belief"  whether  such  legal  in- 
ference from  the  admitted  fact  is  or  is  not  correct.     (Wither- 
spoon  a.  Yan  Doler,  15  How.  Pr.,  266.) 

III.  The  defence  (bad  in  law)  is  clearly  interposed  in  bad 
faith,  to  obtain  delay,  and  the  mischiefs  that  spring  from  delay. 
Defendants  could  open  their  bill-book  and  identify  the  note ; 
they  could  ask  to  inspect  and  identify  it :  but  they  shut  their 
bill-book,  they  shut  their  eyes,  and  then  say  they  cannot  see 
and  do  not  know.     The  law  does  not  sanction  wilful  blindness. 

William  D.  Booth,  opposed. — I.  The  indorser  should  trace 
his  title  from  the  payee  of  the  note.  Parker  a.  Totten,  10  How. 
Pr.,  233. 

II.  If  the  complaint  does  not  trace  the  indorsements  of  which 
plaintiff  acquired  title,  it  should  contain  an  averment  of  delivery 
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before  maturity,  and  for  value.  (Marshall  a.  Richmond,  12 
How,  Pr.,  452 ;  Lord  a.  Cheeseborough,  4  Sand/.,  697.) 

III.  And  an  answer  only  denying  that  plaintiff  was  lawful 
.owner  and  holder  could  not  be  considered  frivolous.  (McKnight 
a.  Hunt,  3  Duer,  615 ;  Metropolitan  Bank  a.  Lord,  1  Abbott^ 
Pr.,  185.) 

IY.  The  plaintiff  is  not  indorsee,  but  claims  by  delivery.  See 
Hedge  a.  Sealy  (9  Barb.,  214),  as  to  what  will  be  notice  of 
equities  to  a  holder.  (15  Johns.,  270 ;  1  Bosw.,  449 ;  2  Ib.,  613.) 

BARNARD,  J. — Motion  for  judgment,  on  the  ground  of  the 
frivolousness  of  the  answer. 

The  allegations  in  the  complaint  whereby  plaintiff  seeks  to 
show  his  title  to  the  note  are,  "  and  thereupon  duly  indorsed  the 
said  note  by  their  said  firm-name  in  blank,  and  duly  transferred 
and  delivered  the  same,  and  afterwards  the  lawful  holders  there- 
of duly  transferred  and  delivered  the  same  so  indorsed  to  the 
plaintiff,  who  is  now  possessed  thereof,  and  the  lawful  owner 
and  holder  thereof." 

The  second  defence  is :  "  Defendants  allege  and  aver,  that 
the  note  was  made  and  indorsed  by  defendants,  and  by  them 
delivered  to  a  person  other  than  the  plaintiff,  with  whom  de- 
fendants had  business  transactions,  and  defendants  deny  that 
they  have  any  knowledge  or  information  sufficient  to  form  a 
belief  whether  or  not  said  note  was  thereafter  duly  transferred 
and  delivered  by  the  lawful  or  other  holders  thereof  to  the 
plaintiff;  and  the  defendants  further  deny  that  they  have  any 
knowledge  or  information  sufficient  to  form  a  belief  whether  or 
not  the  plaintiff  is  the  lawful  owner  and  holder  of  said  note." 

Plaintiffs  allege  that  they  became  entitled  to  the  note  by 
transfer  and  delivery  ;  this  the  answer  denies.  That  denial  is 
sufficient  to  put  the  ownership  in  issue.  The  addition  of  the 
averment,  that  "  plaintiff  is  now  possessed  of  it,"  is  entirely  su- 
perfluous. The  law  would  have  presumed  this  from  the  previ- 
ous allegation.  Possession  gives  no  title,  unless  it  be  the  result 
of  indorsement  and  delivery,  or  at  least  of  delivery  from  the 
lawful  owner.  Plaintiff  has  chosen  to  aver  that  he  did  so  be- 
come possessed,  and  the  defendants  have  denied  that  averment. 
It  is  true  that  on  the  trial  the  mere  production  by  plaintiff  from 
his  possession  of  a  note  indorsed  in  blank  (the  making  and  in- 
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dorsement  being  admitted,  but  the  transfer  and  delivery  being 
in  issue)  would,  in  the  first  instance,  establish  his  title. 

This,  however,  is  on  the  ground  that  possession  of  such  note 
is  prima-facie  evidence  of  the  transfer  and  delivery  thereof  by 
a  previous  lawful  owner  to  the  possessor ;  but  the  defendant 
(his  answer  raising  that  issue)  could  nevertheless  disprove  that 
the  note  was  ever  transferred  and  delivered  to  the  plaintiff  by 
a  previous  lawful  owner,  which  he  might  do  in  various  ways, 
as  by  showing  that  the  note  had  been  lost  by  the  owner  and 
found  by  the  plaintiff,  or  that  it  had  been  stolen  from  the  owner, 
and  delivered  by  the  thief  to  the  plaintiff. 

The  facts  to  be  proved  in  such  case  (to  wit,  a  case  where  the 
making  and  indorsement  in  blank  are  admitted,  but  an  issue  is 
raised  as  to  the  deliver}^  and  transfer  to  the  plaintiff),  to  show 
the  plaintiff's  title,  and  to  sustain  his  action,  are  transfer  and 
delivery  by  a  lawful  person  to  him.  Possession  of  a  note  is 
never  evidence  to  prove  these  facts. 

Consequently,  an  answer  which  denies  the  facts  is  sufficient, 
without  denying  an  averment  of  a  matter  which  is,  at  best,  but 
prima-facie  evidence  of  the  facts  denied. 

The  denial  that  the  plaintiff  is  the  lawful  owner  and  holder 
is  of  just  as  much  and  no  more  effect  as  the  averment  in  the 
complaint  that  the  plaintiff  is  the  lawful  owner  and  holder. 

If  the  plaintiff  claims  any  thing  from  this  allegation  in  his 
complaint,  then  the  allegation  is  fully  met ;  if  he  claims  nothing 
from  it,  then  the  denial  goes  for  nothing,  and  both  the  allegation 
and  denial  are  superfluous.  Indeed,  this  allegation  should  not 
be  inserted  in  the  complaint ;  it  only  opens  the  door  for  embar- 
rassment. 

Motion  denied,  on  the  sole  ground  that  the  title  of  the  plain- 
tiff to  the  note  is  sufficiently  put  in  issue,  without  prejudice  to 
the  right  of  the  plaintiff  to  make  such  motion,  under  section 
152  or  160,  as  he  may  be  advised. 
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New  York  Superior  Court  /  General  Term,  October,  1861. 
ATTACHMENT. — SHERIFF. 

A  sheriff  having  levied  on  property  under  an  execution,  subsequently  attached 
the  same  property  in  an  action  against  both  the  plaintiff  and  defendant,  in  the 
action  in  which  the  execution  issued,  as  joint-debtors,  and  afterwards  sold  the 
property  under  the  execution.  It  appearing  that  he  was  about  to  pay  the  pro- 
ceeds to  the  execution-creditor,  the  attachment-creditors  obtained  an  order  re- 
quiring the  sheriff  to  deposit  the  money  with  a  trust  company,  subject  to  the 
order  of  the  court. 

Held,  on  appeal,  that  the  order  was  irregular.  In  the  absence  of  proof  that 
the  sheriff  and  his  sureties  were  irresponsible,  he  could  not  be  required  to  part 
with  the  property  attached. 

Appeal  from  an  order  at  special  terra. 

This  was  an  action  on  a  promissory  note,  alleged  to  have  been 
made  by  the  defendants,  Porter  and  Gordon,  under  the  firm- 
name  of  Geo.  B.  Gordon.  An  attachment  was  issued  on  July 
7,  1860,  and  levied  upon  certain  goods  belonging  to  Gordon. 
But  on  June  23,  1860,  an  execution  had  been  issued  upon  a 
judgment  of  the  Supreme  Court  in  favor  of  Porter  against 
Gordon,  and  levied  upon  the  same  goods.  After  this  double 
levy,  the  goods  were  sold  by  the  sheriff.  The  plaintiffs  recov- 
ered judgment  against  both  Porter  and  Gordon  ;  and  on  an 
affidavit  that  Porter,  or  assignees  of  his  claim,  were  endeavoring 
to  obtain  possession  of  the  proceeds  of  the  goods  sold,  an  order 
was  made  at  special  term,  requiring  the  sheriff  to  pay  the  same 
to  the  New  York  Trust  Company,  subject  to  the  order  of  the 
court.  From  this  order  Porter  appealed. 

A.  R.  Dyett,  for  the  appellant. — I.  The  judgment  and  execu- 
tion in  Porter  a.  Gordon  were  proceedings  in  the  Supreme 
Court,  and  this  court  cannot,  by  a  summary  order,  prevent  the 
sheriff  from  executing  the  process  of  that  court. 
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II.  This  is  a  common-law  action,  and  the  order  was  not  an 
injunction  under  the  Code. 

III.  The  lien  of  the  attachment  was  devested  by  the  sale. 
The  judgment  in  Porter  a.  Gordon  was  valid  as  between  those 
parties. 

IY.  Neither  the  plaintiffs  nor  the  court  had  any  right  to 
dispose  of  the  particular  fund  produced  by  the  sale. 

Y.  The  court  had  no  authority  to  require  the  sheriff  to  part 
with  the  fund.  If  the  money  was  applicable  to  the  execution, 
the  sheriff  was  bound  to  pay  it  to  Porter ;  if  it  was  applicable 
to  the  attachment,  it  was  his  right  and  duty  to  retain  it  to  satisfy 
the  execution  in  the  attachment-suit.  (Code,  §  232.)  It  is  not 
alleged  that  the  sheriff  is  not  responsible. 

Abram  Wakeman, .for  the  respondents. 

BY  THE  COURT.* — MONCRIEF,  J. — If  the  plaintiffs  recover 
judgments  in  their  several  actions,  they  will  be  entitled  to  be 
paid  out  of  the  property  attached,  whether  it  be  the  property  of 
a  firm  composed  of  Porter  and  Gordon,  prosecuting  business 
under  the  firm-name  of  G.  B.  Gordon,  or  the  individual  prop- 
erty of  either  of  said  copartners.  No  reason  is  assigned  why 
such  property  or  its  proceeds  should  be  taken  from  the  hands  or 
custody  of  the  sheriff.  Section  232  of  the  Code  requires  the 
sheriff  among  other  things,  "  to  keep  the  property  seized  by 
him,  or  the  proceeds  of  such  as  shall  have  been  sold,  to  answer 
any  judgment  which  may  be  obtained  in  the  action  in  which 
the  attachment  issued."  And  section  237  of  the  Code  directs, 
"In  case  judgment  be  entered  for  the  plaintiff,  the  sheriff  shall 
satisfy  the  same  out  of  the  property  attached  by  him." 

If  the  plaintiffs  recover  judgment  in  their  attachment-suits,  it 
will  be  their  right  to  have  them  satisfied  out  of  the  proceeds  of 
the  attached  property.  If  the  sheriff  pays  the  money  to  Porter, 
or  to  any  .one  to  whom  he  assigned  after  the  attachments  were 
levied,  he  will  pay  it  contrary  to  his  duty,  and  will  be  liable  to 
the  plaintiffs  in  the  attYichment-suits.  There  is  no  allegation 
that  the  sheriff  or  his  sureties  are  irresponsible.  We  are  not 
aware  of  any  ground  on  which  the  order  appealed  from  can  be 
justified. 

*  Present,  BOSWOKTH,  Ch.  J.,  HOFFMAN,  WOODKUTF,  MONCRIEF,  and  WHITE,  JJ. 
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The  order  was,  therefore,  erroneous  in  directing  the  transfer 
of  the  property  attached  from  the  possession  of  the  sheriff,  and 
should  be  reversed  without  costs. 

Order  reversed. 


EEILLY  a.  COOK. 

New  York  Superior  Court;  Special  Term,  October,  1861. 
PLEADING. — FRIVOLOUS  ANSWER. 

Where  a  complaint  alleges  that  the  plaintiff,  as  agent  of  A.,  sold  and  delivered  to 
the  defendant  certain  goods,  for  which  he  promised  to  pay  the  plaintiff,  an  an- 
swer setting  up  that  the  goods  sold  belonged  to  a  third  person,  and  not  to  the 
plaintiff,  and  that  such  third  person,  and  not  the  plaintiff,  sold  them,  and  not 
denying  the  delivery  by  the  plaintiff,  his  agency  for  such  third  person,  or  the 
defendant's  promise  to  pay  to  him. — is  frivolous. 

Motion  to  strike  out  answer  as  sham,  irrelevant,  and  frivo- 
lous, and  for  judgment  under  sections  152  and  247  of  the  Code. 

The  facts  appear  in  the  opinion. 

George  Owen,  for  the  motion. — I.  The  relief  asked  for  is 
proper,  all  defects  are  simply  embraced  in  a  single  motion. 
The  court  may  grant  the  appropriate  relief  on  the  facts  and  the 
general  prayer.  (Mills  a.  Thursby,  11  How.  Pr.,  114;  People 
a.  McCumber,  18  N.  Y.,  315;  Martin  a.  Kanouse,  2  Abbotts' 
Pr.,  390.)  1.  A  motion  to  strike  out  the  answer  on  one  of  the 
grounds  mentioned  in  the  notice,  would  be  a  bar  to  a  second 
motion  to  strike  it  out  on  another,  and  the  plaiutiif  would  be 
liable  to  pay  costs.  (Desmond  a.  Wolf,  1  Code  R.,  49 ;  Mitchel 
a.  Westervelt,  6  How.  Pr.,  265.)  2.  Bad  faith,  desire  f..r  delay 
or  other  unworthy  motive,  feigned  and  specious  matter,  ingenu- 
ity and  invention,  subtle  contrivance,  are  properties  of  a  sham 
answer.  These  may  be  evidenced  by  irrelevant  allegations, 
equivocal  words  and  sentences,  &c.,  shown  to  be  so  by  affida- 
vits not  fairly  met.  The  use  of  such  words  and  sentences  being 
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shown  to  be  for  a  sham  purpose,  the  answer  becomes  frivolous 
and  the  plaintiff  entitled  to  judgment.  (Code,  §§  152,  247 ;  2 
Boumer  Law  Diet.,  375  ;  Darrow  a.  Miller,  5  How.  Pr.,  247  ; 
Salinger  a.  Lusk,  7  Ib.,  430 ;  Conklin  a.  Yandervoort,  Ib., 
483 ;  Walker  a.  Hewitt,  11  Ib.,  395 ;  Manufacturers'  Bank  a. 
Hitchcock,  14  Ib.,  406 ;  People  a.  McCumber,  15  II.,  186  ;  af- 
firmed, 18  N.  T.  (4  Smith),  315.) 

II.  The  answer,  on  its  face,  discloses  no  defence  to  the  ac- 
tion. 1.  It  admits  by  not  denying  :  (1.)  That  the  plaintiff  as 
agent  and  factor  of  Henry  Stephens,  sold  and  delivered  various 
quantities  of  goods,  wares,  and  merchandise,  &c.,  as  in  com- 
plaint stated.  (2.)  That  the  defendant  repeatedly  promised  to 
pay  the  plaintiff  the  same  since  it  became  due.  2.  The  plain- 
tiff, therefore,  was  a  trustee  of  an  express  trust.  The  contract 
was  express  to  pay  him  for  the  benefit  of  another — the  avowal 
of  agency  made  no  difference.  (Code,  §§  111,  113  ;  Fanfield  a. 
Adams,  16  Pick.,  381 ;  Harp  a.  Osgood;  2  Hill,  216 ;  Consid- 
erant  a.  Brisbane,  22  N.  Y.,  389.)  3.  The  averments  in  the 
complaint  necessarily  showed  the  action  brought  as  trustee 
and  not  individually,  and  the  defendant  was  bound  to  meet 
them  by  corresponding  denials.  (Gould  a.  Glass,  19  Barb.,  179 ; 
Ogdensburgh  Bank  a.  Yan  Kensselaer,  6  Hill,  240.)  4.  The  first 
defence  is  a  denial  negative  pregnant.  The  sale  and  delivery  are 
denied  in  the  conjunctive  form,  which  is  no  denial  of  either. 
(Salinger  a.  Lusk,  7  How.  Pr.,  430 ;  Davison  a.  Powell,  16  Ib., 
467  ;  Shearman  a.  K  Y.  Central  Mills,  1  Abbotts'  Pr.,  187.)  5. 
The  allegations  in  the  first  defence,  denying  "  that  sum,  or  any 
part  thereof,  is  due  from  defendant  to  plaintiff,"  and  the  whole 
of  the  third  defence,  consists  of  conclusions  of  law.  (Pierson 
a.  Cooley,  1  Code  JR.,  91 ;  Daniels  a.  Hallenbeck,  19  Wend., 
408  ;  Eussell  a.  Clapp,  7  Barb.,  482 ;  5  How.  Pr.,  14 ;  Ford  a. 
Sampson,  30  Barb.,  183  ;  Higgins  a.  Freeman,  2  Duer,  650 ;  Law- 
rence a.  Wright,  Ib.,  673 ;  Bentley  a.  Jones,  4  How.  Pr.,  202 ; 
Parker  a.  Totten,  10  Ib.,  233 ;  Tompkins  a.  Acer,  Ib.,  309 ; 
Adams  a.  Holley,  12  Ib.,  326;  Thomas  a.  Desmond,  Ib.,  321 ; 
Drake  a.  Cockroft,  1  Abbotts'  Pr.,  203.)  6.  The  denials  are 
bad  for  duplicity.  (Brown  a.  Ryckmau,  12  How.  Pr.,  313.) 
7.  The  second  defence  is  bad  on  authority.  It  is  averred  the 
goods  were  sold  by  Stephens,  while  it  is  not  denied  they  were 
delivered,  and  promised  to  be  paid  for,  to  the  plaintiff  as  agent 
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and  factor.  (Considerant  a.  Brisbane,  22  N.  Y.,  389.)  If  a  de- 
murrer were  interposed  to  the  complaint  on  account  of  the 
avowed  agency,  it  would  be  frivolous.  (Bank  of  Wilmington 
a.  Barnes,  4  Abbotts'  Pr.,  226  ;  People  a.  McCumber,  15  How. 
Pr.,  186.)  The  averments  are  merely  an  inconsistent  state- 
ment with  plaintiff's  allegations,  and  do  not,  therefore,  amount 
to  a  denial  of  them.  (Wood  a.  Whiting,  21  Barb.,  190.)  The 
answer  is  a  violation  of  the  rules  of  pleading,  and  as  such  is  in- 
sufficient. (Fry  a.  Bennett,  1  Code  R.,  238.)  The  words  "set 
forth,"  used  throughout  the  answer,  are  equivocal.  No  goods 
are  "  set  forth"  in  the  complaint.  These  words  should  be  con- 
strued against  the  pleader  (Holstein  a.  Middleton,  6  Barn.  & 
Cress.,  29) ;  especially  when  it  is  complained  they  are  used  for 
a  sham  purpose. 

III.  The  objection  to  the  answer  is  properly  raised  by  motion  : 
a  demurrer  is  unnecessary.     1.  It  is  objected  that  the  answer 
is  sham  :  a  demurrer  to  it  would  assume  it  real,  and  put  in  in 
good  faith.     (People  a.  McCumber,  18  N.  Y.,  315.)    2.  The 
motion  is,  in  effect,  a  demurrer.     Defendant  has  the  same  rem- 
edy of  appeal.     (Hull  a.  Smith,  8  How.  Pr.,  150 ;  Roosa  a. 
Saugerties,  lb.,  237  ;  Quin  a.  Chamberlin,  11  jy.  Y.  Leg.  Obs., 
155 ;  Loomis  a.  Dorsheimer,  8  How.  Pr.,  9.) 

IV.  It  is  no  objection  that  notice  of  trial  has  been  given. 
The  objection  to  the  answer  may  be  taken  at  any  time.     (Stokes 
a.  Hagar,  1  Code  R.,  84 ;  Brewster  a.  Hall,  6  Cow.,  34.)    The 
notice  is  for  trial  unless  otherwise  disposed  of. 

V.  The  second  defence  should  be  stricken  out  as  sham  and 
irrelevant,  and  the  first  and  third  defences  as  frivolous,  and 
judgment  be  ordered  for  the  plaintiff.     (Code,  §§  152,  247 ; 
People  a.  McCumber,  18  N.  Y.,  315.)     1.  The  defendant  has 
no  right  to  amend,  as  there  never  was  a  real  answer  to  amend. 
(Aymar  a.  Chase,  1  Code  R.,  141.)     2.  If  the  defendant  desires 
to  amend,  he  should  make  a  motion  for  that  purpose.     (Mar- 
quisee  a.  Brigham,  12  How.  Pr.,  399.) 

A.  R.  Dyett,  opposed. 

WHITE,  J. — The  complaint  in  this  action  alleges  that  the 
plaintiff,  as  agent  and  factor  of  one  Henry  Stephens,  sold  and 
delivered  to  the  defendant,  at  his  (the  defendant's)  request, 
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goods  to  the  value  of  $293.18,  for  cash  ;  that  the  defendant 
agreed  to  pay  that  price  for  them  ;  that  said  sum  was  due  at  the 
time  of  the  commencement  of  this  action  ;  that  since  it  became 
due,  the  defendant  repeatedly  promised  to  pay  it  to  the  plaintiff, 
and  has  not  done  so  ;  and  judgment,  thereupon,  is  prayed,  &c. 

The  answer  is  generally  divided  into  first,  second,  and  third 
defences,  but  it  all  consists  in  this :  it  denies  that  the  plaintiff 
sold  the  goods,  and  alleges  that  Henry  Stephens  owned  them 
and  sold  them  to  the  defendant  upon  a  credit,  which  had  not 
expired  when  this  action  was  commenced ;  and  it  alleges  that 
the  plaintiff  did  not  own  the  goods.  This  is  the  wThole  answer. 
It  does  not  deny  the  allegations  of  the  complaint,  that  the 
plaintiff  sold  the  goods  as  the  factor  or  agent  of  Stephens,  nor 
the  allegation  that  the  defendant  promised  to  pay  the  plaintiff 
for  them. 

The  allegations  in  the  answer  of  ownership  in  Henry  Stephens, 
and  that  he  sold  the  goods  to  the  defendant,  are  not  relevant 
statements ;  nor  are  they  in  contradiction  with  any  of  the  alle- 
gations of  the  complaint,  which  plainly  avers  the  ownership  of 
Stephens.  But  if  any  purpose  can  have  been  intended  by  them 
(and  it  must  be  presumed  that  some  purpose  was  intended  by 
them),  it  can  only  be  this :  that  they  were  designed  to  qualify 
the  previous  positive  denial  in  the  answer,  that  the  plaintiff  had 
sold  the  goods,  and  to  indicate  that  the  denial  was  intended 
only  to  raise  in  that  manner,  as  a  supposed  defence,  the  point 
that  the  plaintiff  did  not,  as  owner,  sell  them,  and  had  therefore 
no  right  to  sue  for  their  price.  This,  I  think,  upon  a  considera- 
tion of  the  whole  context,  is  the  fair  construction  to  be  given  to 
this  answer,  and  the  point  which  it  presents  is  obviously  no 
defence. 

The  uncontroverted  sale  of  the  goods  by  the  plaintiff  as  the 
factor  or  agent  of  Stephens,  and  the  promise  of  the  defendant 
to  pay  the  plaintiff,  as  stated  in  the  complaint,  are  all  sufficient 
to  vest  the  plaintiff  with  a  right  to  collect  and  sue  for  the  price, 
as  he  has  done  in  this  action.  (Considerant  a.  Brisbane,  22  N". 
Pi,  389.) 

The  answer  must  therefore  be  stricken  out  as  frivolous,  with 
ten  dollars  costs ;  but  as  it  contains  an  intimation  that  the  sale 
had  been  made  upon  a  credit,  which  had  not  expired  when  the 
action  was  commenced,  the  defendant  will  have  leave  to  serve 
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an  amended  answer,  presenting  that  defence  in  a  proper  form, 
within  ten  days  after  the  service  of  the  order  to  be  entered 
pursuant  to  this  decision ;  the  issue,  however,  in  case  of  such 
amendment,  to  be  of  the  same  date  that  it  now  is,  and  the 
cause,  if  on  the  calendar,  to  retain  its  present  place  there. 


NORTH  a.  SARGENT. 

Supreme  Court,  First  District;  General  Term,  October,  1861. 
NEW  TRIAL,  UPON  PAYMENT  OF  COSTS. 

When  a  new  trial,  upon  the  ground  that  a  verdict  was  against  evidence,  had  been 
granted  by  the  general  term  "  upon  payment  of  all  costs,  after  notice  of  trial," 
and  the  respondent  claimed,  under  the  order,  the  costs  of  the  appeal,  which  in- 
cluded five  term-fees  ; — Held,  on  appeal  from  an  order  of  the  special  term,  dis- 
allowing the  five  term-fees,  that  the  order  at  general  term  was  informally  en- 
tered, and  that  the  five  term-fees  should  not  be  included  in  the  costs  to  be 
paid  as  a  condition  of  granting  a  new  trial. 

Appeal  from  an  order,  disallowing  five  term-fees  in  a  bill  of 
costs,  directed  to  be  paid  as  a  condition  of  granting  a  new  trial. 

In  this  action,  an  appeal  had  been  taken  by  the  plaintiff  from 
a  judgment  entered  upon  the  verdict  of  a  jury,  to  the  general 
term  ;  the  general  term  granted  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence,  on  payment  of  all  costs  from 
and  after  notice  of  trial.  On  the  taxation  of  the  costs  of  the 
general  term,  on  appeal,  the  plaintiff  objected  generally  to  all 
the  items  in  the  bill,  claiming  that  the  defendant  was  not  en- 
titled to  any  costs  on  the  appeal,  but  only  to  the  costs  below. 
The  clerk  adj  usted  the  costs,  including  fees  for  five  terms,  at  which 
the  cause  was  on  the  calendar  of  the  general  term,  and  not 
reached.  From  this  taxation  the  plaintiff  appealed.  No  proof 
or  affidavit  was  offered  on  the  part  of  the  plaintiff  before  the 
clerk  on  the  adjustment,  nor  was  any  objection  made,  save  the 
general  objection  above  stated.  The  special  term,  however,  on 
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the  appeal,  struck  out  the  five  term-fees  allowed  by  the  clerk, 
and  allowed  all  the  other  items  of  the  bill,  which  amounted  to 
$50.84.  From  this  order  of  the  special  term,  the  defendant 
appealed  to  the  general  term. 

/.  T.  Williams,  for  the  appellant. — I.  As  the  term-fees  were 
regularly  adjusted  by  the  clerk,  and  allowed  by  him,  the  plain- 
tiff can  review  such  adjustment  and  allowance  only  upon  affirm- 
ative evidence  offered  before  the  clerk  on  taxation  ;  and  as  there 
was  no  such  evidence  offered,  the  presumption  on  appeal  is,  that 
the  items  were  properly  allowed.  On  appeal  from  taxation, 
the  burden  of  proving  that  items  were  improperly  allowed  rests 
upon  the  party  appealing ;  and  unless  it  should  affirmatively 
appear  that  items  were  improperly  allowed,  the  court  has  no 
power  to  strike  out  such  items. 

II.  The  order  of  the  general  term  gave  to  the  defendant  all 
costs  in  the  action,  from  and  after  notice  of  trial.    This  includes 
costs  on  appeal  as  well  as  costs  of  trial.     So  long  as  the  order 
of  the  general  term  remains  unreversed,  not  modified  or  vacated 
by  the  general  term,  the  special  term  has  no  power  over  such 
order,  to  reverse,  modify,  or  vacate  the  same,  but  must  comply 
with  the  terms  thereof. 

III.  If  the  court  is  of  the  opinion  that  the  new  trial  should 
have  been  granted,  on  payment  of  the  costs  below,  and  that  the 
costs  of  appeal  should  have  abided  the  event,  it  has  no  power 
now  on  this  appeal  to  modify  that  order.     1.  The  plaintiff  has 
not  appealed,  and  is  not  here  objecting.     2.  The  plaintiff  cannot 
have  affirmative  relief  as  respondent  in  the  general  term.     3. 
There  is  nothing  before  the  court  touching  or  relating  to  the 
costs  of  trial.     All  the  papers  here  refer  to  the  costs  on  appeal ; 
and  by  affirming  the  order,  the  court  do  not  effect  an  amend- 
ment of  the  order  of  the  general  term,  but  rather  an  affirmance 
of  it,  by  permitting  the  defendant  to  have  a  part  of  the  costs 
of  the  appeal — to  wit,  all  the  items  thereof,  save  the  five  in 
question.     4.  The  court  must  affirm  or  .reverse  the  order  appeal- 
ed from.     If  they  affirm  it,  they  decide  that  the  defendant  is 
entitled  to  a  part  of  the  costs  of  the  appeal  to  the  general  term, 
but  not  all  of  them ;  and  it  is  competent  for  the  special  term  to 
arbitrarily  strike  out  five  items  of  costs  without  proof  that  they 
were  erroneously  allowed  by  the  clerk. 
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IV.  It  is  now  too  late  for  the  plaintiff  to  object  to  the  pay- 
ment of  the  costs  of  the  general  term,  nor  can  he  be  heard  on 
this  motion  so  to  object.  He  appealed  from  the  taxation  of  the 
clerk  to  the  special  term,  and  on  that  appeal  the  special  term 
did  allow  costs — part  of  the  costs,  at  least,  on  the  appeal.  From 
the  order  of  the  special  term  the  plaintiff  does  not  appeal,  he  is 
content  therewith;  he  thereby  admits  the  right  of  the  defendant 
to  the  costs  of  appeal  to  the  general  term,  and  does  not  seek  to 
modify  the  order  of  the  general  term  granting  such  costs. 

Andrew  Thompson,  for  the  respondent. — I.  The  costs  of  the 
appeal  and  all  other  costs,  except  of  the  former  trial  solely,  are 
to  abide  the  event.  (11  How.  Pr.,  454;  3  Duer,  659;  citing 
14  Eng.  Law  &  Eq.,  532.) 

II.  All  the  costs  taxed  are  caused  by  the  erroneous  judgment 
of  the  court  in  not  granting  a  new  trial,  and  should  not  be 
charged  to  the  plaintiff.     (8  How.  Pr.,  1.) 

III.  The  true  rule  is,  to  charge  the  party  obtaining  the  favor 
of  a  new  trial  with  the  costs  of  such  proceedings  as  are  vacated 
for  that  purpose.     (4  How.  Pr.,  361.) 

BY  THE  COURT.* — INGRAHAM,  J. — The  defendant's  counsel 
caused  the  increase  of  term-fees  by  insisting  before  the  j  udge  at 
special  term  on  retaining  the  verdict.  Having  been  in  error 
there,  he  ought  not  to  receive  the  benefit  of  his  error  by  being 
paid  the  term-fees  incurred  while  the  appeal  was  pending.  We 
think  the  order  made  at  special  term,  now  appealed  from,  should 
be  affirmed  without  costs.  The  order  at  the  general  term  is 
informally  entered,  and  ought  not  to  have  included  these  term- 
fees. 

Order  appealed  from  affirmed  without  costs. 

*  Present,  CLERKE,  P.  J.,  INGRAHAM  and  LEONARD,  JJ. 
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RAFTER  a.  SULLIVAN. 

Supreme  Ct,,  Second  District ;  Special  Term,  November •,  1861. 
MECHANICS'  LIENS  IN  THE  CITY  OF  BROOKLYN. 

Chapter  402  of  the  Laws  of  1854, — which  provides  a  method  of  securing  a  lien  in 
favor  of  any  person  performing  labor  in  erecting,  altering,  or  repairing  any 
house,  or  furnishing  materials  therefor,  in  certain  counties  specified  in  the  act, 
and  made  applicable  to  all  the  counties  in  the  State,  except  New  York  and  Erie, 
by  Laws  of  1858,  ch.  204, — does  not  apply  to  the  city  of  Brooklyn. 

To  create  a  lien  under  Laws  of  1853,  ch.  335,  providing  for  the  better  security  of 
mechanics  and  others  erecting  buildings,  performing  labor,  or  furnishing  mate- 
rials therefor  in  the  county  of  Kings,  the  notice  required  by  that  act  must  be 
filed  with  the  county  clerk,  and  a  copy  thereof  served  upon  the  owner,  as  speci- 
fied in  section  4  of  that  act. 

.    Trial  by  the  court. 

» 

The  plaintiff  was  a  carpenter  and  joiner,  and  had  furnished 
materials  and  labor  of  the  value  of  $420  in  the  construction  of 
a  house  upon  the  premises  of  the  defendant  in  Brooklyn.  "With- 
in the  time  prescribed  by  the  Mechanics'  Lien  Law  (Laws  of 
1854,  ch.  402),  made  applicable  to  all  the  counties  of  the  State, 
except  New  York  and  Erie,  in  1858,  he  filed  a  notice  of  lien 
against  the  property  in  the  office  of  the  county  clerk  of  Kings 
county,  and  also  in  the  office  of  the  city  clerk  of  Brooklyn. 
This  action  was  brought  to  foreclose  his  lien.  The  plaintiff 
upon  the  trial  made  out  a  case  entitling  him  to  judgment  if  the 
act  were  applicable  to  the  city  of  Brooklyn. 

Thomas  Brennan,  for  the  defendant,  claimed  that  as  there 
was  no  town  clerk's  office  in  the  city  of  Brooklyn,  the  general 
act  was  inapplicable,  and  the  plaintiff's  proceeding  a  nullity. 

James  W.  Culver,  for  the  plaintiff,  insisted  that  the  Legisla- 
ture had  intended  the  general  act  to  apply  to  all  the  counties 
of  the  State  except  New  York  and  Erie,  which  had  been  ex- 
pressly excepted  from  the  act.  As,  1.  By  the  fourth  section  of 
the  act  of  1854,  the  mode  of  describing  the  premises  when  located 
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in  a  "  city"  or  "  village"  was  pointed  out.  2.  That  the  city 
clerk's  office  was  really  the  municipal  town  clerk's  office. 
3.  That  the  statute  was  remedial,  and  should  be  liberally  con- 
strued for  the  carrying  out  of  its  general  object. 

BROWN,  J. — To  create  a  lien  upon  real  property  for  labor 
done  or  materials  furnished,  under  the  act  of  the  17th  of  April, 
1851,  and  the  act  of  the  14th  of  April,  1858,  the  laborer  or  con- 
tractor must  serve  the  notice  in  writing  upon  the  town  clerk  of 
the  town  where  the  real  property  is  situated,  within  the  time 
limited  by  the  fourth  section  of  the  first-mentioned  act.  The 
city  of  Brooklyn  is  not  one  of  the  civil  divisions  of  the  State 
known  as  a  town,  nor  has  it  any  officer  known  as  town  clerk, 
or  who  performs  duties  resembling  those  assigned  to  the  clerks 
of  the  several  towns  throughout  the  State.  The  county  clerk's 
office,  and  the  office  of  the  city,  might  have  been  appropriate 
and  convenient  places  to  file  notices  to  create  liens  under  the 
acts  named ;  but  the  Legislature  has  not  thought  fit  to  designate 
them  for  that  purpose.  And  no  one  would,  after  reading  the 
two  acts,  think  of  looking  in  either  of  these  offices  for  notices 
designed  to  create  liens  and  charges  upon  real  property.  The 
proceeding  is  strictly  special,  and  in  derogation  of  the  rules  of 
common  law.  It  must  follow  strictly  the  rules  prescribed  by 
the  statute,  or  the  lien  will  not  be  created,  and  the  lands  charged 
with  the  payment  of  the  debt.  I  am  therefore  brought  to  the 
conclusion  that  the  acts  referred  to  do  not  apply  to  the  city  of 
Brooklyn. 

To  create  a  lien  under  the  act  of  the  8th  of  June,  1853,  in 
regard  to  the  county  of  Kings,  the  notice  must  be  filed  with  the 
county  clerk,  and  a  copy  thereof  served  upon  the  owner,  as 
specified  in  the  fourth  section  of  that  act.  These  requisitions 
have  not  been  complied  with  in  the  present  case.  Indeed,  I 
understand  the  lien  is  claimed  to  have  been  created  under  the 
provisions  of  the  two  first-named  acts,  and  not  under  that  last 
referred  to. 

I  am,  for  these  reasons,  of  opinion  that  claimant's  proceedings 
in  this  case  must  be  dismissed,  and  he  left  to  pursue  his  usual 
common-law  remedy  for  the  recovery  of  whatever  may  be  found 
due  to  him  from  the  owner. 

Judgment  for  defendant. 
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Supreme  Court,  First  District;  At  Chambers,  November,  1861. 

MODIFICATION   OF   INJUNCTION-ORDER. — MOTION   TO   DISSOLVE  IN- 
JUNCTION  BY  A  PARTY   CHARGED  WITH  DISOBEYING  IT. 

Where  defendant  had  previously  moved  to  dissolve  an  injunction,  and  his  motion 
had  been  denied,  with  leave  to  renew  upon  affidavits  sufficient  to  clear  him  of 
misconduct,  in  disregarding  the  injunction,  by  removing  the  property  in  diso- 
bedience of  it ; — Hdd,  that  the  order  imposing  this  condition  did  not  contem- 
plate a  literal  purging  of  the  contempt,  or  denial  of  the  alleged  breach  of  the 
injunction,  but  was  intended  merely  to  require  the  defendant  to  purge  himself 
of  a  wilful  contempt. 

When  the  rights  of  the  parties  to  an  action  are  yet  to  be  ascertained,  the  power  of 
the  court  to  grant  injunctions  ought  not  to  be  so  employed  as  to  work  a  possi- 
ble injury  to  either. 

Where,  upon  an  undertaking  insufficient  to  indemnify  the  defendant  against  loss, 
an  injunction  had  been  granted,  forbidding  him  to  move  a  canal-boat  in  his 
possession,  and  of  which  he  claimed  to  be  the  owner,  near  the  close  of  naviga- 
tion, when  freights  were  high,  and  a  brief  delay  might  have  caused  the  loss  of 
a  trip ; — Hdd,  that  the  injunction  should  be  modified  so  far  as  to  permit  the 
defendant  to  employ  the  boat  in  the  usual  and  customary  method  upon  the 
canals  of  this  State,  and  upon  the  Hudson  river,  not  removing  the  same  out  of 
the  State. 

Motion  to  dissolve  an  injunction. 

This  action  was  brought  against  the  defendants  Odeli  and 
Beavers,  to  reach  an  interest  which  it  was  claimed  belonged  to 
the  defendant  Beavers,  in  the  canal-boat  "  John  N.  Gardner." 
The  plaintiff  was  the  assignee  of  a  judgment-creditor  of  the 
defendant  Beavers.  An  execution  had  been  issued  against 
Beavers,  and  returned  unsatisfied.  The  plaintiff  commenced  the 
present  action  by  alleging  that  three-fourths  of  the  boat  belonged 
to  Beavers,  but  that  it  had  been  bought  in  the  name  of  the 
defendant  Odell,  in  order  to  hinder,  delay,  and  defraud  the 
creditors  of  Beavers.  An  injunction-order,  restraining  the  de- 
fendants from  removing  or  interfering  with  the  boat,  was 
served  upon  the  defendant  Odell.  The  boat  was  then  lying  at 
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the  Commercial  Wharf,  in  Brooklyn ;  freights  were  high,  and 
there  was  barely  time  to  make  another  trip  to  Buffalo,  and 
return,  before  the  close  of  navigation.  The  defendant  Odell 
moved  to  dissolve  the  injunction  ;  the  plaintiff  produced  affida- 
vits charging  Odell  with  having  threatened  to  disregard  the 
injunction,  and  with  having  removed  the  boat  in  pursuance  of 
these  threats.  Mr.  Justice  Sutherland,  who  heard  the  motion, 
denied  the  same,  with  leave  to  renew  upon  affidavits  sufficient 
to  clear  the  defendant  of  his  alleged  misconduct.  The  defend- 
ant Odell  renewed  the  motion,  upon  affidavits,  showing  that 
he  had  immediately  moved  to  dissolve  the  injunction,  and  that 
he  had  removed  the  boat  with  the  intention  of  returning  it  to 
New  York,  and  disclaimed  any  disrespect  to  the  court  and  its 
orders. 

C.  V.  Santvoord,  'for  the  motion. — I.  The  plaintiff  obtained 
an  injunction  on  an  affidavit  of  the  plaintiff,  without  any  com- 
plaint praying  for  an  injunction.  This  was  irregular.  It  must 
appear  by  the  complaint  that  the  plaintiff  is  entitled  to  the 
relief  demanded.  (See  Code,  219  ;  Hovey  a.  McCrea,  4  How. 
Pr.,  31 ;  Olssen  a.  Smith,  7  Ib.,  481 ;  Morgan  a.  Quackenbush, 
22  Barb.,  72 ;  Walker  a.  Devereaux,  4  Paige,  229.) 

II.  An  alleged  contempt  is  not  an  objection  to  a  motion  to 
set  aside  for  irregularity. 

III.  It  is  a  general  rule,  that  if  the  facts  on  which  the  com- 
plainant's equity  rests  are  positively  denied,  the  injunction  must 
be  dissolved.    (  Voarhies'  Code,  313,  n.  3,  §  225.)     In  this  case, 
not  only  are  the  facts  denied,  but  the  circumstances  by  which 
the  defendant  Odell  acquired  title  to  the  boat  in  his  own  right 
as  sole  owner  are  fully  detailed. 

IV.  The  injunction  should  at  least  be  modified  so  as  to  allow 
Odell  to  take  care  of  and  use  his  boat,  restraining  him  only 
from  selling,  transferring,  assigning,  mortgaging,  or  removing 
it  out  of  the  jurisdiction  of  the  court,  until  the  further  order  of 
the  court. 

V.  No  contempt  has  been  committed  not  satisfactorily  ex- 
plained.    Odell  was  obliged  to  move  his  boat  from  where  she 
lay,  and  taking  her  to  Buffalo  for  a  freight,  under  the  circum- 
stance of  his  expectation  that  the  injunction  would  be  modified, 
with  the  intention  to  return  to  New  York,  was  not  a  violation 
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of  the  meaning  of  the  injunction,  any  more  than  taking  care  of 
the  boat  would  be. 

VI.  There  can  be  no  contempt  where  there  is  no  prejudice. 
Although  the  Code  gives  the  power  of  punishing  disobedience 
of  its  orders  to  the  judge,  we  must  refer  to  the  Revised  Statutes 
as  to  the  mode  in  which  that  power  is  to  be  exercised.    (4  How. 
Pr.,  371.)    The  Revised  Statutes  give  such  power  only  when 
the  rights  or  remedies  of  a  party  in  a  cause  or  matter,  depend- 
ing in  a  court,  may  be  defeated,  impaired,  impeded,  or  preju- 
diced.  (3  Rev.  Stat.,  5  ed.,  849.)   And  in  such  case  it  may  be  pun- 
ished in  the  manner  pointed  out  in  the  statute.     (/&.,  850,  §  3.) 
The  only  punishment  to  which  the  defendant  in  the  case  would 
probably  be  subjected,  would  be  payment  of  the  costs  of  the 
proceedings  for  contempt.     (Sullivan  a.  Judah,  4  Paige,  444, 
447.) 

VII.  The  plaintiff,  by  his  delay  to  move,  so  as  to  enable  the 
defendant  to  purge  his  contempt,  if  he  has  ignorantly  been 
guilty  of  any,  has  waived  his  right  to  set  it  up  as  a  ground  of 
objection  to  the  motion. 

Charles  Edwards,  opposed. 

ALLEN,  J. — The  defendant  Odell  has  leave  to  renew  his 
motion  to  dissolve  or  modify  the  injunction-order  in  this  cause, 
"  after  he  shall  have  served  affidavits  in  such  action,  sufficient 
to  clear  himself"  of  certain  misconduct,  alleged  against  him  in 
the  violation  of  the  order. 

As  the  removal  of  the  boat  from  the  place  where  she  was  at 
the  time  of  the  service  of  the  injunction,  and  indeed  from  the 
harbor  of  New  York,  and  sending  her  to  Buffalo  in  the  prose- 
cution of  the  business  in  which  she  had  been  and  was  employed, 
was  not  denied  or  disputed,  the  conditions  imposed  as  the  terms 
of  renewing  the  motion  could  not  have  contemplated  a  literal 
purging  of  the  contempt,  or  denial  of  the  alleged  breach  of  the 
iuj  unction,  but  was  intended  merely  to  require  the  defendant 
to  purge  himself  of  any  wilful  contempt  of  this  court.  The 
defendant  had  not  been  adjudged  guilty  of  a  contempt,  but  was 
simply  charged,  by  the  affidavits  in  opposition  to  the  motion, 
with  disrespectful  threats  to  disregard  the  injunction,  and  a  sub- 
sequent disregard  of  it,  apparently  in  pursuance  of  such  threats. 
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The  language  is  denied  by  the  defendant,  although  it  is  not 
improbable  that  in  his  excitement  he  may  have  used  language 
to  the  effect,  or  similar  to  that  charged  upon  him  ;  but  he  dis- 
claims all  intentional  disrespect  to  the  court  or  its  powers,  and 
he  at  once  set  about  procuring  a  modification  of  the  order. 
His  subsequent  removal  of  the  boat  is  not  very  satisfactorily 
explained ;  and  yet  his  explanation  and  all  the  circumstances 
are  entirely  consistent  with  the  absence  of  all  intent  to  violate 
the  injunction  to  the  prejudice  of  the  plaintiff,  or  in  contempt 
of  this  court.  The  injunction-order  was  very  stringent,  and 
incapable,  perhaps,  of  a  literal  observance ;  for  the  boat  would 
not  have  been  permitted  to  remain,  under  the  spirit  of  the 
charter,  where  she  chanced  to  be  at  the  time  of  the  serving  of 
the  injunction;  and  to  lay  up  the  boat  in  the  harbor  of  New 
York,  just  at  the  close  of  navigation,  with  barely  time  for 
another  trip  to  and  from  Buffalo,  and  at  a  time  when  freights 
were  very  high,  would  have  produced  a  serious  loss  to  the 
defendant,  should  he  eventually  succeed  in  the  action.  A  de- 
tention for  a  very  brief  period  would  have  caused  the  loss  of 
the  trip,  and  the  undertaking  is  entirely  insufficient  in  amount 
to  indemnify  the  defendant  for  his  loss.  The  rights  of  the  par- 
ties have  yet  to  be  ascertained,  and  the  power  of  the  court 
ought  not  to  be  so  employed  as  to  work  a  possible  injury  to 
either :  and  no  injustice  will  be  done  by  considering  the  motion, 
and  leave  the  plaintiff  to  his  remedy  by  proceeding  against  the 
defendant  for  the  alleged  contempt. 

Upon  the  merits,  there  can  be  no  question  that  the  injunction 
should  be  modified.  It  is  not  necessary  to  the  protection  of  the 
plaintiff,  that  the  boat  should  be  laid  up  during  the  litigation. 
It  is  proposed  that  the  defendant  should  be  enjoined  from  dis- 
posing of,  or  encumbering  the  boat ;  and  if  the  plaintiff  is 
entitled  to  any  other  provisional  remedy,  it  is  by  the  appointment 
of  a  receiver,  upon  a  proper  case  being  made.  So  long  as  the 
defendant  is  charged  with  a  contempt,  and  that  contempt  is 
not  fully  purged,  the  order  of  injunction  ought  not  to  be  entirely 
dissolved,  and  should  be  only  so  far  modified  as  to  prevent 
great  loss  or  serious  injury  to  the  party.  I  do  not,  therefore, 
concede  the  grounds  urged  for  a  dissolution  of  the  injunction, 
either  for  irregularity  or  upon  the  merits.  At  least  the  defend- 
ant should  be  permitted,  if  not  enjoined,  to  return  the  boat  to 
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the  harbor  of  New  York,  as  that  would  very  likely  be  enjoined 
upon  him,  should  he  be  convicted  of  a  contempt ;  but  I  am  of 
the  opinion  that  the  injunction  should  be  modified  so  far  as  to 
permit  the  defendant  to  employ  the  boat  in  the  usual  and  cus- 
tomary method  upon  the  canals  of  this  State,  and  the  Hudson 
River,  not  removing  the  same  from  or  taking  her  without  the 
State — but  without  prejudice  to  any  proceedings  against  the 
defendant  for  a  violation  of  the  said  injunction  heretofore  com- 
mitted. 

An  injunction  may  be  entered  accordingly. 


MACQUEEN  a.  BABCOCK. 

* 

Supreme  Court,  Seventh  District;  General  Term,  December,  1 861. 
AMENDMENT  OF  COUKSE. — RIGHT  TO  SET  UP  NEW  DEFENCES. 

When  a  defendant  has  a  right  to  amend  his  answer  of  course,  he  may  amend  by 
setting  up  a  new  and  separate  defence, — even  though  sach  defence  is  of  the 
class  usually  styled  unconscionable. 

Hollister  a.  Livingston  (9  How,  Pr.,  140),  overruled. 

It  seems,  that  no  appeal  will  lie  from  an  order  denying  leave  to  amend  a  pleading. 

When  a  party  is  obliged  to  apply  to  the  court  for  leave  to  amend  his  pleading,  he 
will  not  be  allowed  to  amend  by  setting  up  an  unconscionable  defence.* 

Appeal  from  an  order  at  special  term,  denying  leave  to  serve 
an  amended  answer. 

The  defendant  had  put  in  his  answer  in  due  time,  containing 
a  general  denial  of  the  complaint,  and  other  defence.  Before 
the  expiration  of  twenty  days  after  the  service  of  this  answer 
the  defendant's  attorney  served  an  amended  answer,  setting  up, 
besides  the  former  answer,  the  Statute  of  Limitations.  The  plain- 
tiff's attorney  returned  this  answer,  upon  the  ground  that  the 
defendant  could  not  amend  his  answer,  setting  up  a  new  defence, 

*  Compare  Allen  a.  Mapes,  20  Wend.,  633  ;  and  see  Morris  *  Slatery,  6  Abbotts' 
Pr.,  74. 
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without  special  leave  of  the  court.  The  defendant  moved  at 
special  term  that  he  have  leave  to  serve  such  amended  answer, 
if  he  was  not  entitled  to  serve  it  by  right,  and  such  motion  was 
denied ;  and  the  defendant's  attorney  therefore  duly  appealed 
to  the  general  term. 

L.  II.  Hovey,  for  the  appellant. 
C.  F.  Dartforth,  for  the  respondent. 

BY  THK  COURT.* — E.  DARWIN  SMITH,  J. — So  far  as  the  mo- 
tion at  special  term  was  addressed  to  the  favor  of  the  court, 
upon  the  assumption  that  the  defendant  could  not  amend  his 
answer  of  course  within  twenty  days  after  service  of  the  original 
answer,  it  was  rightly  decided,  and  if  it  was  not,  the  decision 
resting  in  discretion  would  not  be  reviewable  upon  appeal.  It 
is  not  the  practice  of  the  court,  when  a  party  is  obliged  to  apply 
for  leave  to  amend  his  pleading,  to  grant  such  leave  for  the 
purpose  of  allowing  the  defendant  to  set  up  the  Statute  of  Lim- 
itations, usury,  or  any  of  that  class  of  defences  usually  denom- 
inated unconscionable.  (Lovett  a.  Cowman,  6  Hill,  223  ;  Wol- 
cott  a.  McFarlan,  /£.,  227 ;  Utica  Ins.  Co.  a.  Scott,  6  Cow., 
606  ;  3  Wend.,  573.) 

But  the  question  remains,  which  was  chiefly  discussed  here 
and  at  special  term,  whether  the  defendant's  amended  answer 
was  not  properly  served,  and  on  such  service  became  the  reg- 
ular answer  in  the  cause ;  whether  in  fact  the  defendant  was 
not  entitled  as  a  matter  of  right,  to  amend  his  answer  within 
twenty  days  after  its  service  by  adding  thereto  a  new  and  dis- 
tinct defence. 

On  this  question  the  motion  was  decided  at  special  term  on 
the  authority  of  the  case  of  Hollister  a.  Livingston  (9  How.  Pr., 
140).  I  followed  that  decision  without  examination — though 
doubtful  of  its  correctness — as  it  seemed  sanctioned  by  other 
decisions,  and  there  was  conflict  in  the  cases  at  special  term  on 
the  question,  chiefly  with  the  view  that  the  question  might 
come  up  upon  appeal  and  receive  examination  and  settlement 
at  a  general  term. 

The  case  of  Hollister  a.  Livingston  states  correctly  the  prac- 

*  Present,  WBLLKS,  P.  J.,  JOHNSON  and  SMITH,  JJ. 
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tice  of  this  court  under  the  rule  of  1796  (rule  8),  down  to  the 
period  when  it  was  altered  on  the  revision  of  the  rules  in  1 830, 
as  appears  in  Levin  a.  Smith  (18  Johns.,  310  ;  5  Cow.,  37  ;  2 
Wend.,  259). 

Rule  23  of  the  general  rules  of  the  Supreme  Court,  as  re- 
vised in  1830,  gave  an  unqualified  right  of  amendment  of  the 
declaration  and  plea,  within  20  days  after  service  of  the  plead- 
ing, to  be  answered  once,  of  course,  and  without  costs,  in  gen- 
eral language.  As  under  the  general  rule  of  1796,  it  had  been 
held  that  the  rule  did  not  give  the  right  to  add  new  counts  or 
pleas,  on  this  revision  of  the  rules,  a  new  rule — rule  24,  ex- 
pressly provides  that  said  rule  23  should  be  "  construed  to 
allow  amendments  to  be  made  by  adding  new  counts  or  pleas, 
but  not  so  as  to  allow  of  any  amendment  to  a  plea  in  abate- 
ment." So  the  practice  remained  till  1837,  when  on  the  revi- 
sion of  the  rules  in  that  year,  said  rule  24  was  omitted,  and  a  new 
rule  (No.  23)  was  inserted — declaring  that  "  the  preceding  rule 
should  not  be  construed  to  allow  amendments  to  be  made  by 
adding  new  counts  or  pleas,  nor  to  allowT  of  any  amendment  to 
a  plea  in  abatement." 

These  rules  continued  in  force  till  1847,  and  were  retained  by 
the  judges  then  elected  under  the  present  constitution,  in  the 
rules  adopted  by  them,  and  in  such  rules  were  numbers  22 
and  23. 

Thus  the  practice  stood  under  the  general  rules,  when  the 
Code  passed  in  1848. 

Section  148,  of  the  Code  of  1848,  declared  as  follows ;  "  Any 
pleading  may  be  amended  by  the  party,  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings  already  had,  at 
any  time  before  the  period  for  answering  it  shall  expire." 

This  section  gave  an  unqualified  right  of  amendment,  and  as 
it  omits  the  restriction  then  existing,  under  rule  23  of  the  rule 
then  in  force,  it  must,  I  think,  have  been  intended  to  repudiate 
that  restriction. 

In  1849  a  new  section,  174,  was  added,  allowing  amendments 
after  a  demurrer.  In  1851,  the  sections  172  and  174,  as  they 
were  numbered  in  the  act  of  1849,  were  consolidated  into  one 
section,  No.  172,  and  amended  and  put  in  its  present  shape, 
with  the  single  amendment  made  in  1859.  The  section,  as  it 
then  read,  gave  an  unqualified  right  of  amendment  of  any  plead- 
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ing  once — of  course,  and  without  costs,  within  20  days  after 
service  of  the  answer  or  demurrer  to  such  pleading — "  unless  it 
was  made  to  appear  to  the  court  that  it  was  done  for  the  purpose 
of  delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the 
benefit  of  a  term  for  which  it  may  be  noticed ;  and  if  it  appears 
that  such  amendment  was  made  for  that  purpose,  the  same  may 
be  stricken  out."  This  provision  contains  all  the  restriction  im- 
posed by  the  Legislature  upon  the  absolute  right  of  amendment 
once,  within  20  days,  and  without  costs.  But  after  this  amend- 
ment, it  was  held  in  several  cases,  that  an  answer  consisting  of 
mere  denials,  and  requiring  no  reply,  was  not  amendable,  of 
course,  under  this  section.  To  counteract  this  qualification  of 
the  absolute  right  of  amendment,  the  Legislature,  in  1859,  in- 
serted in  the  sections  the  words,  within  "  twenty  days  after  it  is 
served  or  at  any  time,  etc.,"  so  as  to  give  the  unqualified  right 
of  amendment  of  any  and  every  pleading  once,  of  course,  and 
without  costs. 

It  seems  to  me  that  it  was  the  obvious  intent  of  the  Legisla- 
ture in  these  provisions  and  amendments,  to  provide  for  and 
allow  the  largest  liberty  of  amendment  once,  without  terms,  sub- 
ject only  to  the  restriction  above  quoted,  that  such  amendment 
be  not  put  in  for  delay.  Such  is  the  spirit  of  liberality  in  which 
the  provisions  of  the  Code  on  this  subject  have  been,  in  my 
opinion,  conceived  and  enacted,  and  this  spirit  and  policy  it  is 
the  clear  duty  of  the  court  to  carry  out  and  maintain.  The  case 
of  Hollister  a.  Livingston  is  in  clear  conflict  with  this  spirit  and 
policy,  and  should  be  overruled. 

The  same  conclusion  on  this  question  I  find  contained  in 
Thompson  a.  Minford  (11  How.  Pr.,  273);  Mason  a.  Whitely 
(1  Abbott*'  Pr.,  85);  Wyman  a.  Remund  (18  How.  Pr.,  272); 
Spencer  a.  Tooker  (12  Abbotts'  Pr.,  353 ;  S.  C.,  21  Sow.  Pr., 
333.) 

The  defendant  was  clearly  regular  in  amending  his  answer, 
and  the  same  on  its  service  became,  was,  and  is,  the  proper  an- 
swer in  the  cause,  and  should  be  so  treated.  The  plaintiff  had 
no  right  to  disregard  or  return  it  upon  any  pretence  of  irregu- 
larity. The  order  of  special  term  should  therefore  be  reversed, 
and  the  original  motion  granted,  without  costs  to  either  party. 
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LANSING  a.  COLEY. 

Supreme  Court,  Third  District ;  General  Term,  September,  1860. 

EVIDENCE. — INTERROGATORIES. — NOTARIAL  CERTIFICATE  OF  PRO- 
TEST. 

An  answer  to  an  interrogatory,  under  a  commission,  which  is  not  responsive  to 
the  interrogatory,  may  be  objected  to  by  either  party  on  the  trial,  and  must  be 
excluded. 

A  notarial  certificate  of  protest  and  notice  is  competent  evidence,  notwithstanding 
a  denial  of  notice  of  protest  in  a  verified  answer.  Such  verification  is  not  a  sub- 
stitute for  the  affidavit  required  by  statute. 

Appeal  from  an  order  denying  a  new  trial. 

The  action  was  brought  upon  several  promissory  notes  in- 
dorsed by  the  defendant.  The  answer,  which  was  verified, 
denied  notice  of  dishonor  or  protest.  A  commission  was  issued 
for  the  examination  of  a  witness,  who  had  been  partner  with 
the  plaintiff;  and,  to  an  interrogatory  of  the  defendant  asking 
when  the  partnership  was  dissolved,  and  under  what  circum- 
stances, the  witness  answered,  "  there  has  never  been  any  regu- 
lar dissolution-papers  drawn  up,  except  when  I  got  into  trouble, 
and  then  the  plaintiff  brought  me  a  paper  to  sign,  so  it  could 
be  published  that  we  had  dissolved  partnership."  On  the  trial, 
the  plaintiff  objected  to  this  answer,  and  it  was  excluded. 

The  plaintiff  offered  a  notarial  certificate  of  protest  in  evi- 
dence, to  which  the  defendant  objected,  as  inadmissible  after  a 
denial  of  the  protest  in  a  verified  answer.  It  was  admitted, 
and  the  plaintiff  had  judgment  in  his  favor.  The  other  objec- 
tions are  immaterial. 

The  defendant  appealed. 

JR.  A.  Parmenter,  for  the  appellant. — I.  There  is  no  sufficient 
proof  of  protest  to  support  an  action  against  an  indorser.  The 
verified  answer  puts  the  protest  in  issue,  in  such  case  a  notarial 
certificate  is  not  presumptive  evidence  of  the  facts  contained 
therein.  The  verification  of  an  answer  denying  any  knowledge 
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or  information  of  the  protest  is  equivalent  to  the  old  affidavit, 
that  notice  had  not  been  received,  which  removed  the  statutory 
presumption  applicable  to  a  notarial  certificate. 

II.  Where  a  deposition  is  taken  under  a  commission,  no  cross- 
interrogatories  having  been  proposed,  its  admissibility  is  gov- 
erned by  the  rules  applicable  in  cases  where  a  witness  is  per- 
sonally examined  at  the  trial.     That  the  whole  answer,  if  re- 
sponsive and  pertinent,  must  be  received  if  either  party  desire 
it.     The  objection  that  the  whole  or  part  of  an  answer  is  not 
responsive,  if  otherwise  relevant  can  be  taken  only  by  the  party 
conducting  the  examination,  and  he  may  waive  it.     The  objec- 
tion taken  by  the  opposite  party  that  an  answer  is  not  responsive, 
is  untenable,  unless  the  proposed  evidence  be  irrelevant  or  in- 
competent.     The  statute  seems  to  contemplate  that  evidence 
taken  under  a  commission  shall  be  received,  unless  incompetent 
or  irrelevant.     (2  Rev.  Stat.,  4  ed.,  640,  823.) 

III.  To  a  legal  mind,  the  charge  as  given  might  be  unexcep- 
tional, and  yet,  when  addressed  to  a  jury  of  unprofessional  men, 
work  great  injustice,  in  that,  it  implies  the  possibility  of  a  doubt 
with  regard  to  material  facts,  about  which  there  is  no  conflict 
in  the  evidence. 

J.  Romeyn  and  A.  B.  Olin,  for  the  respondent.  —  I.  The 
plaintiff  was  clearly  entitled  to  recover  upon  the  merits  in  this 
action  ;  and  the  objections  urged  by  the  defendant  against  his 
recovery  therein  on  the  trial  thereof,  were  wholly  untenable. 
By  3  Rev.  Stat.,  5  ed.,  474,  §  35,  it  is  provided  that  the  cer- 
tificate of  a  notary  of  the  presentment  of  any  note  for  payment, 
and  of  any  protest  of  such  note  for  non-payment,  and  of  the  ser- 
vice of  notice  thereof  on  any  or  all  of  the  parties  to  such  bill  or 
note,  shall  be  presumptive  evidence  of  the  facts  contained  in 
such  certificate ;  but  this  is  not  to  apply  when  the  defendant 
annexes  to  his  answer  an  affidavit  denying  the  fact  of  having 
received  notice  of  non-acceptance  or  non-payment.  (  Voorhies* 
Code,  1859,  211,  d.)  An  answer,  however,  which  denies  that 
the  iudorser  of  a  note  received  due  notice  that  payment  of  it 
had  been  demanded  and  refused,  does  not  make  a  notary's  cer- 
tificate of  the  facts  inadmissible  as  evidence,  although  the  an- 
swer be  verified.  To  produce  that  result  an  affidavit  must  be 
annexed  to  the  answer  denying  the  receipt  of  notice  of  non-pay- 
VOL.  XIII.— 18 
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merit.  An  answer  containing  such  denial  would  not  satisfy  the 
statute.  (4  Duer,  128  ;  5  /&.,  207 ;  /£.,  379  ;  6  /£.,  437.)  Pro- 
duction of  note  by  plaintiff  is  sufficient  evidence  of  title  and 
right  to  recover  by  him  thereon.  (James  a.  Chalmers,  2  Seld., 
209.)  A  motion  for  a  nonsuit,  founded  on  the  objection  that 
the  plaintiff  had  shown  no  right  to  recover  under  the  declaration, 
is  entirely  too  general  and  indefinite,  and  cannot  be  sustained. 
(St.  Mary's  Church  a.  Cagger,  6  Barb.,  576.) 

II.  The  portions  of  the  deposition  of  William  Lansing  objected 
to  by  the  plaintiff,  were  properly  struck  out  by  the  court  upon 
the  trial.     Every  objection  to  the  competency  or  relevancy  of 
any  question  put,  or  of  any  answer  given,  by  the  witness,  may  be 
made  in  the  same  manner  and  with  like  effect  as  if  he  were  per- 
sonally examined  at  the  trial.     (3  Rev.  Stat.,  5  ed.,  677,  §  22.) 

III.  There  was  no  error  committed  by  the  court  in  receiving 
or  excluding  evidence,  or  in  charging  or  refusing  to  charge  the 
jury.     The  power  of  one  party  to  bind  the  others  ceases  upon 
the  dissolution  of  the  partnership.     If  one  partner,  after  the  dis- 
solution of  the  copartnership,  issues  notes  signed  with  the  name 
of  the  partnership,  the  other  partner  is  not  liable.     (Lansing  a. 
Gaine,  2  Johns.,  300.)     One  partner  cannot  indorse  notes  given 
to  the  firm  before  their  dissolution,  although  authorized  to  settle 
partnership  concerns.     (Sanford  a.  Mickles,  4  /£>.,  224.)     Now 
the  rule  is,  that  not  only  one  partner  has  no  right  to  bind  his  co- 
partners after  the  dissolution,  but  the  partner  who  is  authorized 
"to  adjust  the  debts  of  the  firm,"  has  no  such  power.     Nor  can 
he  make  notes  by  virtue  of  a  power  "  to  settle  the  partnership 
concerns."     Under  this  stringent  rule  we  cannot  say  the  jury 
erred.     The  evidence  of  recognition  was  of  the  most  general 
and  uncertain  kind.     Besides,  the  question  of  credibility  of  wit- 
nesses is  one  exclusively  for  the  jury.    (Lusk  a.  Smith,  8  J3a?'b., 
570.)     An  offer  of  evidence,  not  of  itself  material,  should  add 
the  proposal  to  show  other  connected  facts,  constituting,  in  the 
whole,  a  relevant  series ;  and  how  it  is,  or  is  intended  to  be  made 
material,  especially  when  its  materiality  is  not  obvious.    (2  Cow. 
Treat.,  3  ed.,  454,  459.)     It'  the  only  material  question  was  one 
of  fact,  and  that  was  properly  submitted  to  the  jury  by  the 
judge,  no  previous  mistakes  of  law,  if  any,  in  the  charge,  can 
warrant  a  new  trial.     (Stoddard  a.  Long  Island  R.  R.  Co.,  5 
Sandf.,  180.)     A  verdict  will  not  be  set  aside  on  exceptions,  al- 
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though  there  was  error  on  the  trial,  if  the  error  was  such  that  it 
could  do  no  legal  injury.     (Shorter  a.  People,  2  Comst.,  193.) 

By  THE  COURT.* — GOULD,  P.  J. — The  only  question  in  this  case, 
which  is  of  general  importance,  arises  upon  the  defendant's  ex- 
ception to  the  exclusion  of  part  of  an  answer  to  the  seventh  in- 
terrogatory put  to  William  Lansing.  The  excluded  part  of  the 
answer  is  plainly — and  the  defendant's  counsel  in  his  argument 
concedes  it  to  be — not  responsive  to  the  interrogatory  :  but  he 
says  that  the  party  putting  the  question  is  the  only  one  who  can 
object  to  the  answer  on  that  ground.  That  is  to  say,  a  party 
who  knows  that  he  has  a  willing  witness,  can  shape  his  inter- 
rogatory so  as  to  touch  an  entirely  proper  matter;  and  one 
about  which  the  opposite  party  has  no  desire  to  propose  a  cross- 
interrogatory,  and  after  answering  what  is  asked,  the  witness 
can  volunteer  an  entirely  distinct  piece  of  evidence,  not  even 
hinted  at  in  the  question,  and  the  party  to  be  injured  by  it  is 
not  at  liberty  to  object  to  the  evidence  so  impertinently,  and  it 
may  well  be  fraudulently,  put  in.  The  claim  is  too  bald  to  be 
entertained  for  a  moment.  The  ruling  at  the  circuit  was  clearly 
right. 

The  defendant's  point,  that  the  answer  calls  for  the  production 
of  something  more  than  the  notary's  certificate  of  protest  and 
notice,  has  been  ruled  otherwise  ;  and  is  too  well  settled  to  re- 
quire further  notice  here. 

I  can  see  no  error  in  either  of  the  rulings  as  to  the  admission 
or  exclusion  of  evidence ;  and  the  charge  seems  to  me  to  have 
been  entirely  fair,  sufficient,  and  legally  correct.  The  defend- 
ant's requests  to  charge  are  complicated,  and  likely  to  confuse  a 
jury  ;  while  the  charge,  as  given,  is  comparatively  free  from  the 
confusion,  and  really  covers  all  parts  of  the  requests  to  which 
the  law  entitled  the  defendant. 

I  should  affirm  the  judgment. 

HOGEBOOM,  J.,  concurred. 

PECKHAM,  J.,  also  concurred,  though  with  some  doubt  as  to 

*  Present,  GOULD,  P.  J.,  HOGEBOOM  and  BOCKKS,  JJ. 
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the  point  of  the  effect  of  a  verified  answer  upon  a  notarial  cer- 
tificate.   He  considered  this  point,  however,  to  be  almost  settled 
by  previous  decisions. 
Judgment  afiirmed. 

'.I- 


COMFORT  a.  FULTON. 

Supreme  Court,  Third  District;  General  Term,  March,  1861. 

FALSE  IMPRISONMENT. — EVIDENCE  NECESSARY  TO  WARRANT  AR- 
REST.— CRIMINAL  LAW. 

Severing  and  taking  away  by  one  act,  growing  crops  to  an  amount  less  than  $25 
in  value,  is  not  a  criminal  offence. 

A  magistrate  has  no  authority  to  issue  a  warrant  for  arrest  in  a  criminal  case  upon 
a  complaint,  the  facts  of  which  are  stated  upon  information  and  belief,  if  the  at- 
tendance of  the  person  from  whom  the  information  was  derived  can  be  procured. 
Whether  he  has  such  authority,  when  the  attendance  of  such  person  cannot  be 
procured, — Query  ? 

Where  a  person  has  been  arrested  upon  a  criminal  charge  without  any  competent 
evidence  of  his  guilt,  the  magistrate  and  prosecutor  are  jointly  liable  to  an 
action  for  false  imprisonment. 

Appeal  from  a  judgment  on  a  verdict. 

This  was  an  action  brought  by  Andrew  Comfort  against 
Philip  F.  Fulton  and  Henry  Soules,  to  recover  damages  for  an 
alleged  false  imprisonment. 

In  October,  1859,  Soules,  one  of  the  defendants,  being  then  a 
justice  of  the  peace,  issued  a  criminal  warrant  for  the  arrest  of 
the  plaintiff,  upon  the  application  of  the  other  defendant,  Ful- 
ton. On  this  application  Fulton  presented  a  written  complaint 
alleging  that  a  quantity  of  potatoes,  worth  three  dollars,  had 
been  stolen  from  him,  and  that  he  had  reason  to  suspect  the 
plaintiff  of  having  stolen  them.  Being  orally  examined  by  the 
justice,  he  stated  that  the  reason  for  his  suspicion  was,  that  his 
own  son  informed  him  that  he  had  seen  the  plaintiff  digging 
potatoes  out  of  his  father's  ground,  and  carrying  them  off.  On 
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this  evidence  the  plaintiff  was  arrested,  tried  before  the  justice 
and  a  jury,  and  finally  acquitted. 

He  then  brought  this  action  against  the  justice  and  prosecu- 
tor for  false  imprisonment,  and  recovered  a  verdict  of  $50  dam- 
ages. From  the  judgment  entered  thereon  the  defendants 
appealed. 

A.  C.  Niven,  for  the  appellants. — I.  It  will  be  observed  that 
this  is  not  a  suit  brought  for  malicious  prosecution,  on  account 
of  the  want  of  probable  cause.  It  being  for  false  imprisonment, 
it  must  be  made  to  appear  that  the  defendant  Soules  wrongfully 
issued  the  warrant  on  which  the  plaintiff  was  arrested,  and  that 
for  such  wrongful  act,  not  only  he,  but  the  complainant  also,  is 
liable  to  this  action.  It  is  claimed  with  great  confidence  (yet 
with  all  due  deference  to  the  opinion  of  his  honor  the  justice, 
who  presided  at  the  circuit),  that  the  defendant  Fulton  should 
not  be  made  liable  in  a  case  like  this.  It  is  conceded  that  the 
client  in  civil  cases  may  be  responsible  for  the  acts  of  his  attor- 
ney, in  issuing  process ;  and  that  an  action  of  false  imprisonment 
may  be  maintained  against  them  jointly  :  but  their  joint  liability 
is  founded  on  the  theory  that  the  attorney  and  his  client  are 
one  and  the  same,  and  therefore  are  equally  responsible  in  re- 
gard to  the  wrongful  act.  Not  so  in  initiating  criminal  pro- 
ceedings, where  a  crime  has  been  actually  perpetrated.  It  would 
be  repugnant  to  public  policy  to  make  a  person  liable  in  an  ac- 
tion for  false  imprisonment,  who  has  knowledge  of  the  commis- 
sion of  crime,  and  goes  to  a  magistrate  and  makes  complaint  that 
a  crime  has  been  committed,  and  states  his  reasons  for  suspecting 
the  person  against  whom  the  complaint  is  preferred.  Crime 
will  go  unpunished  if  the  complainant  is  to  be  made  liable  for  an 
error  of  the  magistrate,  either  in  the  form  of  a  warrant,  or  in  an 
adjudication  as  to  the  sufficiency  of  the  proof  on  which  it  issued. 
The  law  is  chargeable  with  no  such  obliquity.  (Barb.  Grim. 
Treatise,  449,  and  the  cases  cited  (note  2) ;  6  Barb.,  253.)  In 
the  case  last  cited,  the  court  decided  that  where  a  person  prefers 
a  criminal  charge  against  another  before  a  justice,  and  is  a  wit- 
ness upon  the  trial,  and  employs  counsel  to  conduct  the  case, 
yet  he  is  not  liable  for  the  consequences  of  an  erroneous  convic- 
tion. The  application  of  this  principle  will  exonerate  the  de- 
fendant Fulton ;  for  there  is  no  evidence  of  any  participation  in 
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the  arrest  of  Comfort,  except  simply  in  preferring  the  complaint 
and  stating  the  ground  of  his  suspicion.  That  he  subsequently 
acted  as  counsel  in  behalf  of  the  People  cannot  vary  the  case,  as 
he  cannot  be  made  guilty  ab  initio. 

II.  Is  the  defendant  Soules  (the  justice)  liable?     A  justice  of 
the  peace  is  entitled  to  the  same  protection  afforded  to  a  judge 
of  a  court  of  record.     (Horton  a.  Auchmoody,  7  Wend.,  200.) 
The  principle  of  judicial  irresponsibility,  so  far  as  respects  a 
civil  remedy,  is  as  old  as  the  common  law  itself.     It  extends  to 
all  judges,  and  to  all  public  officers  in  the  exercise  of  a  judicial 
power.     No  public  officer  is  responsible  in  a  civil  suit  for  a  ju- 
dicial determination.     (BEARDSLEY,  J.,  in  Weaver  a.  Devendorf, 
3  Den.,  117,  and  the  many  cases  there  cited;  12  Barb.,  511; 
21  Wend.,  552.)     But  it  may  be  said  that  this  principle  is  only 
applicable  when  the  officer  acts  judicially  and  not  ministerially. 
This  is  admitted.     What  is  a  ministerial  act  ?     In  ordinary  cases 
it  is  the  doing  of  an  act  which  requires  no  exercise  of  judicial 
functions,  e.  g.,  the  issuing  of  process.     Consequently,  if  a  jus- 
tice should  issue  an  execution  in  a  case  in  which  no  judgment 
had  been  rendered,  or  on  a  judgment  rendered  by  him  in  a 
case  of  which  he  had  no  jurisdiction,  in  regard  to  the  subject- 
matter,  he  could  not  shield  himself  from  an  action.     But,  in 
deciding  whether  an  oifence  had  been  committed,  and  as  to  the 
grounds  of  suspicion  stated  to  him,  he  acted  judicially,  and  is 
protected.     (5  Bar!).,  467.) 

III.  A  widely  different  rule  prevails  in  civil  and  criminal 
cases  as  to  the  powers  of  a  magistrate  on  whom  authority  is  con- 
ferred to  do* certain  acts  of  a  judicial  nature.     This  distinction 
is  all-important  to  the  proper  decision  of  this  case.    In  civil  cases 
the  statute  prescribes  what  is  necessary  to  confer  jurisdiction  in 
a  variety  of  cases  ;  the  rule  being  radically  different  in  a  crim- 
inal case.     Thus,  in  the  proceedings  under  the  act  for  the  sup- 
port of  the  poor  (2  Rev.  Stat.,  4  ed.,  11,  §  8),  certain  specific 
facts  are  to  be  proven  before  the  warrant  can  be  issued ;  and 
thereafter  the  Court  of  Sessions  (§  10)  are  to  inquire  into  the  facts 
and  circumstances,  &c.     So  under  the  act  concerning  bastards 
(75.,  57,  §§  5,  6),  the  justice  is  "to  make  inquiry  into  the  facts 
and  circumstances  of  the  case"  before  issuing  process.     And  so 
in  other  cases.     In  these  cases,  respectively,  the  court  or  officer 
has  no  discretion  in  regard  to  the  question,  whether  "  facts  and 
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circumstances"  shall  be  stated  or  no.  The  statute  requires  it. 
But  the  statute  makes  no  such  requirements  in  regard  to  crim- 
inal cases.  There  is  much  greater  latitude  given  to  the  discre- 
tion of  the  magistrate  to  whom  a  complaint  is  preferred  in  cases 
of  crime.  There  is  an  obvious  reason  for  this.  Offenders  often 
are  "  on  the  wing,"  and,  if  arrested  at  all,  must  be  arrested  on 
the  strength  of  such  proof  as  the  complainant  has  at  hand,  and 
not  on  the  more  conclusive  proof  he  may  furnish  on  the  exam- 
ination which  is  to  follow  the  arrest ;  besides,  the  magistrate 
acts  at  his  peril  in  neglecting  or  refusing  to  entertain  a  complaint. 
(/£.,  880,  §  53.)  Consequently,  the  statute  does  not  require 
"  facts  and  circumstances"  to  be  stated  as  in  civil  proceedings 
before  referred  to.  The  magistrate  is  to  require  proof  that  a 
"  criminal  offence  has  been  committed  ;"  and  if  it  shall  appear 
to  him  that  a  criminal  offence  has  been  committed,  he  is  to  issue 
his  warrant.  (lb.,  889,  §  2.)  If,  then,  the  justice,  Soules,  is  to 
be  made  liable  for  a  false  imprisonment,  it  must  be  for  the  reason 
that  he  had  not  jurisdiction  of  the  case  presented  to  him  by  the 
complaint  of  the  defendant  Fulton.  Let  us  examine  this  ques- 
tion. 

IV.  There  was  positive  proof  of  a  criminal  offence  having 
been  committed,  and  it  is  all  that  is  required  by  the  statute 
under  which  the  proceedings  were  had,  to  give  the  justice  juris- 
diction of  the  case.  The  complaint  further  alleges  that  the  per- 
son complaining  has  probable  cause  to  suspect,  and  does  suspect, 
that  Andrew  Comfort  (the  plaintiff)  did  feloniously  steal,  &c., 
said  goods  and  chattels.  The  grounds  of  his  suspicion  are  not 
set  forth  in  the  written  complaint,  nor  is  this  required  by  the 
statute.  He  did,  however,  state,  on  his  oath,  as  the  grounds  of 
his  suspicion,  that  he  had  been  informed  by  his  son,  that  he  (the 
son)  had  seen  the  said  Comfort  digging  the  potatoes,  putting 
them  in  a  bag,  and  carrying  them  away.  That  he  had  missed 
his  potatoes.  Here  was  proof.  It  was  on  information  and  be- 
lief only,  but  it  was  satisfactory  to  the  mind  of  the  magistrate 
(per  NELSON,  Ch.  J.,  17  Wend.,  187)  that  a  criminal  offence  had 
been  committed,  and  that  Comfort  had  committed  it,  or  that 
there  were  reasons  for  suspecting  him.  At  any  rate,  lie  was 
charged  upon  oath  "  with  the  offence,"  in  the  language  of  sec- 
tion 1  of  the  act  referred  to ;  and  this  statute  contemplates  sus- 
picion of  guilt,  as  well  as  actual  guilt,  as  a  sufficient  reason  for 
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issuing  a  warrant  and  having  further  examination.  In  the  lan- 
guage of  the  Supreme  Court,  the  complaint  and  oral  examina- 
tion of  the  defendant,  on  oath,  gave  the  justice  jurisdiction  of 
the  complaint,  and  authorized  him,  on  deciding  that  a  criminal 
offence  had  been  committed,  to  issue  his  warrant.  An  error  of 
judgment  in  making  this  decision  did  not  invalidate  the  war- 
rant. (Campbell  a.  Ewalt,  7  How.  Pr.,  399;  Payne  a. 
Barnes,  5  Barb.,  465 ;  Atchinson  a.  Spencer,  9  Wend.,  62.) 
Nor  is  it  necessary  to  embody  in  the  warrant  all  that  is  stated 
in  the  complaint.  The  substance  of  the  complaint  is  all  that  is 
required.  (9  Wend.,  62.)  The  language  of  the  statute  is,  "  the 
magistrate  shall  issue  his  warrant,  reciting  the  accusation."  In 
the  case  in  5  Sari).,  465,  the  court  say  that  the  terms  of  the  He- 
vised  Statutes  are  satisfied,  in  reference  to  the  word  "  accusation," 
by  saying  that  a  criminal  offence  has  been  committed.  It  has 
been  supposed  that  the  case  of  Wilson  a.  Robinson  (6  How.  Pr., 
110)  holds  a  contrary  doctrine,  but  this  is  a  mistake.  In  that  case 
no  offence  had  been  committed  ;  nor  did  the  complaint  show  the 
commission  of  a  criminal  offence. 

Y.  Too  much  strictness  should  not  be  required  of  the  magis- 
tracy of  the  State,  nine-tenths  of  whom  are  not  familiar  with 
the  technicalities  of  the  law.  Forms  are  prescribed  for  their 
use  by  men  of  respectability  in  the  legal  profession ;  and  iir  the 
case  before  the  court,  these  forms  were  adhered  to  strictly. 
(Bar!).  Crim.  Treatise,  571,  574.)  Even  upon  jurisdictional  ques- 
tions great  indulgence  is  to  be  exercised  towards  officers  and 
parties,  as  a  matter  of  public  policy.  Where  a  justice  has  juris- 
diction of  the  subject-matter, — if  the  proof  has  a  legal  tenden- 
cy to  make  out  the  case,  "  although  slight  and  inconclusive," 
yet  being  required  by  law  to  determine  on  the  weight  of  proof, 
— he  acts  judicially  in  the  matter,  and  is  protected.  (18  N.  Y., 
356 ;  1  Kern.,  341 ;  21  Wend.,  554.)  If  it  were  necessary  to 
refer  to  English  law,  it  will  be  found  to  coincide  fully  with  the 
positions  heretofore  taken  in  relation  to  the  non-liability  of  the 
magistrate.  (See  3  Dickinson's  Justice,  ed.  of  1822,  501 ;  5 
Burns'  Justice,  London  ed.  of  1836,  56 ;  2  Hole's  P.  C.,  80 ; 
2  Hawkins,  ch.  13,  §  18;  1  Arch.  Grim.  Law,  7  ed.,  122;  8 
East,  113 ;  Chitty's  Crim.  Law,  12.)  The  opinions  of  courts 
and  elementary  writers  are  embodied  in  the  language  of  KENT, 
Ch.  J.,  in  Yates  a.  Lansing  (5  Johns.,  282) :  "  Whenever  we  sub- 
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ject  the  established  courts  of  the  laud  to  the  degradation  of  pri- 
vate prosecution,  we  subdue  their  independence  and  destroy 
their  authority." 
The  judgment  should  therefore  be  reversed. 

Bush  <&  Wells,  for  the  respondent. — I.  The  arrest  and  im- 
prisonment of  the  plaintiff  was  wholly  unauthorized  by  law. 
1.  It  may  be  stated  as  a  general  rule,  that  a  magistrate  cannot 
issue  a  criminal  warrant  for  the  arrest  and  imprisonment  of  a 
person,  until  it  is  proved  to  his  satisfaction,  by  competent  evi- 
dence, that  there  is  probable  cause  to  believe  that  the  person 
complained  of  is  guilty  of  the  offence  alleged  against  him.  He 
must  be  satisfied  by  competent  proof  that  there  is  some  real 
grounds  for  a  suspicion  of  the  defendant's  guilt.  (JSarb.  Crim- 
inal Law,  2  ed.,  520-522.)  To  this  extent  the  liberty  of  the 
citizen  is  secured,  and  the  machinery  of  courts  preserved  from 
abuse  by  the  fundamental  law  of  the  land.  (Const.  U.  S., 
amendments,  art.  4  ;  Walker  a.  Cruikshank,  2  Hill,  296.)  The 
statute  in  reference  to  the  arrest  of  offenders  (2  Rev.  Stat.,  4  ed., 
889,  §§  2,  3),  provides  that  when  complaint  shall  be  made  to  a 
magistrate,  it  shall  be  his  duty  to  require  an  examination  under 
oath,  and  that  if  it  appear  from  such  examination  that  an  of- 
fence has  been  committed,  he  shall  issue  his  warrant  for  the 
arrest  of  the  person  accused.  The  word  "  accused,"  as  used  in 
this  statute,  has  a  fixed  legal  meaning,  i.  e.,  "  charged  with  a 
crime  or  misdemeanor.  (1  JSouvier's  Law  Diet.,  52.)  A  legal 
charge  or  accusation  cannot  exist  without  some  legal  evidence 
to  support  it.  It  cannot  be  said  that  a  person  is  legally  accused 
or  charged  with  a  crime,  until  some  legal  evidence  is  brought 
against  him.  2.  In  this  case  there  was  no  evidence  given  be- 
fore Esq.  Soules  of  any  fact  or  circumstance  tending  in  the 
least  to  establish  a  probable  cause  to  believe  that  the  plaintiff 
was  guilty,  or  that  tended  to  accuse  or  charge  the  plaintiff  with 
the  crime  alleged.  Fulton  stated  the  ground  of  his  suspicion, 
which  was,  that  his  son  Henry  had  informed  him  that  he  had 
seen  the  plaintiff  in  the  potato  field,  digging  potatoes,  put- 
ting them  in  a  bag,  and  carrying  them  away.  This  is  clear- 
ly incompetent  evidence  to  prove  a  fact  in  any  case.  And 
Fulton  did  not  even  swear  that  he  believed  it  to  be  true.  If 
Henry  Fulton  had  went  before  Esq.  Soules  and  made  the  same 
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unsworn  statement  that  he  made  to  his  father,  no  one  would 
pretend  that  it  amounted  to  any  thing ;  much  less  would  the  un- 
sworn statement  made  by  Henry  to  his  father,  not  in  the  pres- 
ence of  the  justice,  be  sufficient.  The  justice  had  the  power  to 
issue  a  subpoena  to  compel  the  attendance  of  Henry  Fulton  to 
testify  upon  the  examination,  previous  to  issuing  the  warrant. 
Such  a  power  is  incidental  to  the  general  duties  of  the  office, 
and  is  also  given  by  statute.  (2  Rev.  Stat.,  4  ed.,  901,  §  40.) 
When  certain  facts  must  be  proved  to  a  court  of  special  or  lim- 
ited jurisdiction,  to  authorize  the  issue  of  process,  if  there  be  a 
total  defect  of  evidence  to  any  essential  fact,  the  process  will  be 
declared  void,  in  whatever  form  the  question  may  arise.  (Mil- 
ler a.  Brinkerhoff,  4  Den.,  118 ;  approved  by  the  Court  of  Ap- 
peals in  Staples  a.  Fairchild,  3  Comst.,  41.)  This  being  the 
rule  in  regard  to  the  seizure  of  property,  a  fortiori  it  applies 
when  the  liberty  of  the  citizen  is  involved. 

II.  The  justice  not  having  jurisdiction  or  authority  to  issue 
the  warrant,  was  personally  liable  as  a  trespasser.  (Adkins  a. 
Brewer,  3  Cow.,  206 ;  Butler  a.  Potter,  17  Johns.,  145 ;  Big- 
elow  a.  Stearns,  1 9  Ib.,  39  ;  14  Ib.,  246 ;  Powers  a.  People,  4  Ib., 
292  ;  People  a.  Koeber,  7  Hill,  39 ;  People  a.  Young,  Ib.,  44 ; 
Curry  a.  Pringle,  11  Johns.,  444.) 

IH.  The  complainant  ordered,  instituted,  and  conducted  the 
proceedings  to  the  close,  notwithstanding  the  defendant  did,  in 
his  presence,  demand  that  he  should  be  released  from  arrest. 
And  the  evidence  tends  strongly  to  show  that  the  complainant 
was  actuated  by  malicious  motives.  He  is  therefore  liable  as  a 
trespasser  equally  with  the  justice.  (Curry  a.  Pringle,  11 
Johns.,  444 ;.  Gris wold  a.  Sedgwick,  6  Cow.,  456.)  The  case 
of  Peckham  a.  Tomlinson,  cited  by  appellants,  is  not  in  point, 
as  will  be  seen.  In  that  case  the  original  process  was  in  every 
respect  valid,  and  th$re  was  no  question  raised  as  to  the  juris- 
diction of  the  court  to  try  the  case.  (6  jBarb.,  253.)  It  follows, 
from  the  foregoing  observations,  that  the  judge's  charge  to  the 
jury  was  correct.  There  was  no  conflict  of  evidence  in  the  case. 

BY  THE  COURT.* — GOULD,  J. — There  are  two  palpable  defects 
in  the  original  proceedings  before  the  justice  of  the  peace 

*  Present,  GOULD,  HOGEBOOM,  and  PECKHAM,  JJ. 
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(Soules,  the  defendant),  either  one  of  which  renders  his  whole 
proceedings,  in  issuing  the  warrant,  so  absolutely  without  ju- 
risdiction and  void,  that  both  defendants  must  be  liable  in  this 
action. 

1.  Taking  the  affidavit  of  Fulton,  as  coupled  with  his  oral 
examination,   and   the   complaint  really  made  before   Soules 
amounts  to  this :  That  Comfort  had,  in  one  continued  act,  dug 
and  carried  away  Fulton's  potatoes,  of  some  indefinite  value, 
guessed  at  $3.     Such  an  act,  at  common  law,  is  no  criminal 
offence ;  severing  and  taking  away  a  growing  crop  (by  one  act) 
is  but  a  trespass.     By  our  statutes  (see  and  compare  3  Rev. 
Stat,  5  ed.,  959,  §  70 ;  971,  §  1 ;  and  973,  §  15,  div.  4),  such  an 
act,  if  the  property  so  severed  and  taken  was  of  more  than  $25 
value,  would  be  grand  larceny  ;  but  if  the  property  were  of  the 
value  of  $25,  or  less,  the  act  is  no  criminal  offence,  unless 
charged  to  have  been  done  maliciously ;  and  if  so  charged,  it  is 
a  misdemeanor,  as  a  "  malicious  trespass,"  but  it  is  not  stealing. 
In  the  papers  before  us,  the  charge  is  of  stealing  potatoes  of  the 
value  of  $3 ;  and  the  warrant  is  for  stealing, — an  offence  which 
Fulton's  oral  examination  actually  and  completely  disproved. 

2.  The  oral   testimony,   taken   by  the  justice,   shows   that 
Fulton,  personally,  knew  nothing  on  the  subject  of  the  charge ; 
and  further,  that  his  son,  competent,  accessible,  and  the  only 
witness  who  could  sustain  the  charge,  did  personally  know  all 
the  facts,  whatever  they  were.     And  while  it  is  barely  possible 
that  so  meagre  a  complaint  as  the  written  one  in  this  case 
might  sustain  a  warrant,  if  it  were  all  the  proof  that  could  be 
produced  before  the  justice,  until  an  "arrest  should  enable  the 
complainant  to  enforce  the  attendance  of  witnesses  ;  still,  a  case 
where  the  justice  had  before  him  so  little,  with  certain  informa- 
tion that  full  knowledge  was  within  his  reach,  is  not  one  to  be 
favored  by  any  court  which  regards  exemption  from  groundless 
arrest  as  one  of  the  rights  of  the  citizen. 

As  to  the  liability  of  both  defendants  :  there  can  be  no  doubt 
of  that  of  the  justice  ;  and  the  complainant  was  too  conspicuous 
an  actor  in  the  whole  proceeding,  to  be  sheltered  behind  the 
legal  cover  of  the  warrant.  Indeed,  the  jury  might  fairly  infer, 
from  the  evidence,  that  the  complainant's  motives  in  asking  for 
the  warrant  were  malicious;  and  that  the  justice  understood 
the  position  of  both  parties,  and  was  willing  to  gratify  the 
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complainant,  both  believing  that  they  were  under  the  cover  of 
the  law.  Both  should  be  held  responsible  for  an  arrest  so 
utterly  without  legal  justification. 

The  charge  of  the  judge  at  the  circuit  was  in  precise  accord- 
ance with  the  views  expressed  above,  and  was  not  erroneous. 
The  judgment  must  be  affirmed  (and  order  refusing  new  trial 
also, — Query?  as  that  is  not  appealed  from). 

PECKHAM,  J. — The  Constitution  of  the  United  States  provides 
that  "  no  warrant  shall  issue  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized." 
(Art.  4.)  I  do  not  know  why  this  is  not  the  law  of  the  land  in 
State  as  well  as  in  United  States  tribunals.  It  is  in  terms  re- 
enacted  in  our  bill  of  rights.  (1  Rev.  Statn  93.) 

In  this  case,  information  from  his  son  by  complainant  is  no 
proof  whatever.  It  cannot  be  by  possibility  "  probable  cause 
supported  by  oath."  It  is  no  "  oath  or  affirmation,"  within  the 
meaning  of  the  law.  Had  any  fact  been  stated,  so  as  to  enable 
the  magistrate  to  exercise  his  judgment  as  to  the  probable 
cause,  he  could  not  be  made  liable  for  an  error  in  its  exercise. 
Here  was  nothing  more  (nor  so  much  in  fact),  than  if  the  son 
had  come  into  court  and  stated,  without  oath,  that  he  saw  this 
plaintiff  commit  the  offence.  That  would  not  be  claimed  to  be 
sufficient. 

HOGEBOOM,  J.,  concurred. 
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Supreme  Court,  Third  District ;  General  Term,  December,  1859. 
SUBROGATION. — INJUNCTION. — RECEIVER. 

An  assignment  having  been  made  to  a  firm  in  trust,  to  secure  it  from  liability 
upon  its  indorsements  for  the  accommodation  of  the  assignor,  one  of  the  firm 
dying,  some  of  the  surviving  partners  indorsed,  in  their  individual  names,  new 
notes  given  by  the  assignor  in  satisfaction  of  the  old  ones.  Held,  that  the  sur- 
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vivors  were  not  entitled  to  the  benefit  of  the  assignment  as  security  for  their 
indorsements  of  the  new  notes,  either  by  way  of  subrogation  or  otherwise. 
An  injunction  should  uot  be  allowed,  nor  a  receiver  appointed,  to  prevent  a  de- 
fendant from  disposing  of  ordinary  commercial  property,  where  the  title  is  in 
any  doubt,  and  the  pecuniary  responsibility  of  the  defendant  i«  unquestioned. 

Appeal  from  an  order  vacating  an  injunction,  and  another 
denying  a  motion  for  the  appointment  of  a  receiver. 

The  facts  upon  which  the  original  motions  were  made  are 
stated  in  the  following  opinion,  rendered  at  special  term,  in 
July,  1859. 

WRIGHT,  J. — The  material  question  is,  whether  the  plajntiifs 
are  entitled  to  the  aid  of  a  court  of  equity  to  enforce,  for  their 
benefit,  the  agreement  of  the  15th  of  February,  1858. 

The  agreement  was  with  the  firm  of  Coffin,  Holmes  &  Co., 
and  was  made  to  protect  such  firm  on  their  then  present  and 
future  indorsements.  That  firm  had  indorsed  for  the  firm  of 
A.  H.  McArthur  &  Co.  a  large  amount  of  paper;  and  to  se- 
cure and  save  such  indorsers  harmless,  McArthur  &  Co.,  the 
makers  of  such  notes,  by  Abner  H.  McArthur,  executed  and 
delivered  to  them  the  said  instrument  in  question.  This  instru- 
ment assigned  the  stock  in  trade  of  A.  H.  McArthur  &  Co.,  to 
the  value  of  over  $19,000,  and  also  their  books  of  accounts, 
and  all  debts  due  to  them  on  said  books,  or  that  might  become 
due  and  owing  during  the  existence  of  the  notes  specifically  men- 
tioned in  the  instrument,  or  any  other  indorsements  not  therein 
specified.  The  books  of  accounts,  and  claims,  and  demands 
were  to  remain  in  the  possession  and  control  of  A.  H.  McArthur 
&  Co.,  they  collecting  the  accounts  and  using  the  money  in 
their  business  as  they  thought  proper,  until  the  firnMtef  Coffin, 
Holmes  &  Co.  elected  to  take  possession  of  the  same.  This  the 
latter  firm  were  empowered  to  do  at  any  time,  for  their  indem- 
nity and  protection.  The  agreement  authorized  them  to  take 
possession  of  the  books,  and  collect  the  accounts,  and  with  the 
proceeds  pay  the  outstanding  notes  indorsed  by  them,  together 
with  a  note  held  against  the  firm  of  A.  II.  McArthur  &  Co.  by 
Lemuel  Holmes.  When  the  notes  indorsed  by  the  firm  of 
Coffin,  Holmes  &  Co.  were  fully  paid,  and  such  firm  fully  in- 
demnified and  saved  harmless  from  the  same,  and  all  costs,  ex- 
penses, and  damages  on  account  thereof,  the  sale  and  assign- 
ment was  to  become  void,  and  the  books  returned  to  A.  H. 
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McArthur   &   Co.,  and   also   any  surplus   of  moneys   Coffin, 
Holmes  &  Co.  might  have  collected  on  said  accounts. 

The  firm  of  Coffin,  Holmes  &  Co.  was  dissolved  by  the  death 
of  Peter  G.  Coffin  on  the  3d  of  December,  1858,  and  while  the 
copartnership  existed,  the  account-books  of  A.  H.  McArthur  & 
Co.  remained  with  the  latter  firm,  they  collecting  such  accounts 
and  using  the  proceeds  in  their  business,  and  making  new  ac- 
counts. When  the  firm -of  Coffin,  Holmes  &  Co.  ceased  to 
exist,'  such  firm  were  indorsers  of  the  paper  of  A.  H.  McArthur 
&  Co.  to  the  amount  of  about  $12,000.  The  survivors  of  such 
copartnership  continued  to  allow  McArthur  &  Co.  to  retain  the 
books,  collect  the  accounts,  and  use  the  proceeds ;  and  Power 
and  Holmes,  two  of  the  surviving  members  of  the  firm,  individ- 
ually indorsed  notes  made  by  McArthur  &  Co.,  given  to  pay 
and  discharge,  as  they  matured,  the  outstanding  notes/that  had 
been  indorsed  by  Coffin,  Holmes  &  Co. ;  so  that  when  this  suit 
was  commenced,  there  were  no  notes  indorsed  by  such  firm  out- 
standing and  unpaid,  except  a  note  given  to  one  Hazzard,  on 
which  was  due  about  the  sum  of  $425,  and  that  note  has  since 
been  paid.  The  agreement,  therefore,  being  made  with  and  for 
the  protection  and  indemnity  of  the  firm  of  Coffin,  Holmes  & 
Co.,  and  there  being  no  notes  outstanding  indorsed  by  such 
firm,  it  would  seem  to  have  fully  performed  its  office,  and  by 
its  terms  has  become  void,  unless  as  regards  the  individual  note 
of  Holmes.  Prior  to  the  dissolution  of  the  firm  of  Coffin, 
Holmes  &  Co.,  a  note  for  $2,000,  given  to  Peter  Snyder,  in- 
dorsed by  such  firm,  and  which  was  mentioned  in  the  agree- 
ment, matured,  and  in  place  thereof  there  was  substituted  a 
note  forihe  same  amount,  payable  in  one  year  from  date,  and 
made  by  Abner  H.  McArthur,  Charles  McArthur,  Jacob  "W. 
Hoysradt,  Charles  C.  Alger  (the  defendant),  and  George  H. 
Power  (one  of  the  plaintiffs).  After  such  dissolution  and  the 
death  of  Peter  G.  Coffin,  Power  and  Holmes  individually  in- 
dorsed two  or  three  notes,  and  these  were  outstanding  and 
unpaid  at  the  commencement  of  the  present  action.  I  do  not 
think  that  either  of  these  notes  indorsed  by  Power  and  Holmes, 
nor  that  signed  with  others  by  Power  alone,  are  covered  by  the 
terms  of  the  agreement.  The  contract  is  to  secure  the  payment 
of  notes  indorsed  by  the  form  of  Coffin,  Holmes  &  Co.,  not 
those  drawn  or  indorsed  individually  by  two  members  of  such 
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firm.  I  do  not  see  how  it  can  be  held  that  Power  and  Holmes 
have  become  individually  secured  by  the  terms  of  the  contract. 
That  would  be  making  a  new  contract  for  the  parties,  which 
they  have  failed  to  make  for  themselves.  Nor  have  Power 
and  Holmes  become  subrogated  or  substituted  in  the  place  of 
Coffin,  Holmes  &  Co.,  in  respect  of  the  security  provided  in  the 
instrument  of  February,  1858  ;  no  money  has  been  paid  by 
either,  and  no  note  indorsed  by  Coffin,  Holmes  &  Co.,  has  been 
paid  by  them.  No  suit  on  any  such  paper  has  ever  been  com- 
menced against  them,  and  so  far  from  having  paid  their  own 
paper,  they  have  allowed  it  to  go  to  protest. 

The  equitable  doctrine  of  subrogation  has  no  application  to 
the  case. 

The  security,  therefore,  not  being  for  the  benefit  of  Power 
and  Holmes  individually,  or  intended  for  their  individual  bene- 
fit, they  are  not  entitled  to  enforce  or  have  it  enforced  by  the 
surviving  members  of  the  firm  of  Coffin,  Holmes  &  Co. ;  nor 
can  such  surviving  members  maintain  the  suit  for  the  benefit 
of  the  $700  note  alleged  to  be  held  by  Lemuel  Holmes.  The 
instrument  was  not  given  to  secure  this  debt ;  it  only  allowed 
Coffin,  Holmes  &  Co.  to  take  possession  of  and  to  sell  the  assigned 
assets,  in  order  to  pay  the  indorsements  of  that  firm.  If  there 
were  no  outstanding  notes  indorsed  by  the  firm,  then  no  one 
could  take  the  account-books  from  A.  H.  Me  Arthur  &  Co., 
though  the  Holmes  notes  were  unpaid.  It  was  only  when  Cof- 
fin, Holmes  &  Co.  had  acquired  possession  of  the  accounts  and 
assets,  and  had  sold  to  pay  their  indorsements,  that  any  balance 
of  such  assets  was  to  be  appropriated  to  the  payment  of  the 
Holmes  note.  By  the  terms  in  the  instrument,  the  trust  in 
favor  of  Lemuel  Holmes  was  made  to  depend  npon  a  contin- 
gency, which  has  not  and  now  can  never  happen.  Holmes 
obtained  no  beneficial  interest  in  the  trust,  unless  the  contin- 
gency happened  of  a  sale  by  Coffin,  Holmes  &  Co.  for  their 
own  protection,  to  pay  their  own  indorsements.  Me  Arthur  & 
Co.  had  the  right  to  make  Holmes'  security  dependent  entirely 
upon  just  such  a  contingency  as  that,  and  the  court  cannot  now 
alter  or  modify  those  terms. 

At  the  commencement  of  this  action,  therefore,  there  was 
but  a  single  note  indorsed  by  Coffin,  Holmes  <fe  Co.  outstanding 
and  unpaid.  Strictly  speaking,  this  may  have  been  enough  to 
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authorize  the  survivors  of  such  firm  to  resort  to  a  court  of 
equity,  to  compel  the  delivery  to  them  of  the  security  provided 
by  the  instrument  of  February,  1858,  and  the  appointment  of 
a  receiver  to  collect  the  accounts  and  discharge  that  single  lia- 
bility. It  may  be  that  such  survivors,  having  possessed  them- 
selves of  the  books,  and  been  invested  with  a  kind  of  trust  in 
the  assets  collected  for  the  benefit  of  Lemuel  Holmes,  would 
have  been  authorized  to  pay  the  Holmes  note  from  such  assets ; 
but  they  would  have  had  no  authority  to  collect  the  outstanding 
accounts  of  McArthur  &  Co.,  and  appropriate  them  to  the  liqui- 
dation and  discharge  of  notes,  either  signed  by  Power,  or  indorsed, 
subsequently  to  the  dissolution  of  the  firm  of  Coffin,  Holmes  & 
Co.,  by  Power  and  Holmes  individually.  The  existence  of  the 
Hazzard  note  was  enough,  probably,  to  justify  the  injunction  in 
the  case ;  but  that  note  having  since  been  paid,  leaving  no  paper 
outstanding  with  the  indorsement  of  Coffin,  Holmes  &  Co.,  the 
question  now  is,  whether  the  injunction  should  be  continued,  and 
a  receiver  appointed  to  take  possession  of  the  account-books 
and  collect  the  accounts.  I  think  not.  Even  if  the  construc- 
tion given  to  the  instrument  of  February,  1858,  be  erroneous,  no 
loss  or  damage  can  accrue  to  Power  and  Holmes,  by  allowing 
the  defendant  to  obtain  the  books  and  collect  the  outstanding 
accounts  and  claims  of  McArthur  &  Co.  By  their  own  show- 
ing, the  defendant  was  one  of  the  firm  of  A.  H.  McArthur  & 
Co.  The  outstanding  indebtedness  consists,  1st,  of  a  note  for 
$700  given  by  such  firm  to  Lemuel  Holmes  individually ;  2d,  a 
note  of  $2,000  given  by  members  of  the  firm  of  A.  H.  McAr- 
thur &  Co.  individually,  on  which  Power  is  surety  ;  and  3d,  two 
or  three  notes  made  by  the  firm  of  A.  H.  McArthur  &  Co.,  and 
indorsed  by  Power  and  Holmes.  On  all  these  notes  A.  H.  Mc- 
Arthur &  Co.  are  primarily  liable.  The  defendant  (one  of  the 
firm)  is  solvent,  and  it  affirmatively  appears  is  fully  and  abun- 
dantly able  to  pay  the  above  notes,  and  Power  can  sue  him 
and  enforce  payment.  The  appointment  of  a  receiver  would 
seem  to  be  unnecessary,  and  might,  as  the  bulk  of  the  accounts 
are  due  out  of  the  State,  prove  impolitic  and  disastrous.  The 
court  will  not  order  or  retain  any  injunction  unless  it  is 
necessary,  or  a  failure  to  sustain  it  will  result  in  loss  and  dam 
age,  or  there  is  great  and  impending  danger  of  it.  Here  there 
can  be  no  such  reason  assigned,  for  Holmes  and  Power,  the 
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only  persons  who  can  claim  ever  to  have  any  interest  in  sus- 
taining the  injunction,  are  able,  in  an  action  at  law  against  the 
firm  of  McArthur  &  Co.,  of  which  the  defendant  was  a  mem- 
ber, to  recover  all  that  they  may  be  compelled  to  pay,  either  as 
surety  or  indorsers.  Though  the  firm  of  A.  II.  McArthur  & 
Co.  may  be  insolvent,  the  personal  pecuniary  liability  of  the 
defendant  to  respond  to  the  amount  of  the  indebtedness  is  not 
questioned. 

The  motion  to  vacate  the  injunction  must  be  granted,  and 
that  for  the  appointment  of  a  receiver  denied.  Let  orders  be 
entered  accordingly. 

From  this  decision  the  plaintiffs  appealed. 

J,  C.  JSfaokirk,  for  the  appellants. — I.  The  agreement  of 
February  15th,  1858,  was,  among  other  things,  given  to  secure 
the  payment  of  the  notes  then  indorsed  by  Coffin,  Holmes  & 
Co.,  and  which  might  thereafter  be  indorsed  by  them,  and  to 
fully  indemnify  and  save  them  harmless  from  the  same,  and  all 
costs,  expenses,  and  damages  on  account  thereof.  The  sale  was 
not  to  become  void  until,  among  other  things,  the  firm  of  Coffin, 
Holmes  &  Co.  were  fully  indemnified  and  saved  harmless  from 
the  notes  indorsed  by  them,  "  and  all  costs,  expenses,  and  dam- 
ages on  account  thereof." 

II.  The  notes  indorsed  by  Power  and  Holmes,  after  the  de- 
cease of  Peter  G.  Coffin,  were  indorsed  by  them  to  renew  and 
continue  in  part  the  notes  indorsed  by  Coffin,  Holmes  &  Co., 
as  two  of  the  surviving  members,  for  and  on  behalf  of  the  sur- 
vivors in  the  management  and  settlement  of  the  affairs  of  the 
firm  ;  they  having  the  sole  and  exclusive  control  and  manage- 
ment thereof. 

III.  The   notes   indorsed  by  Power  and  Holmes,  being  in- 
dorsed for  and  on  behalf  of  the  survivors  of  the  firm,  and  in  the 
settlement  of  the  affairs  of  the  firm,  and  for  the  benefit  of  the 
firm,  if  they  are  compelled  to  pay  the  notes  so  indorsed  by 
them,  they  can  charge  the  amount  they  are  so  obliged  to  pay 
to  the  assets  of  the  firm,  so  that  the  firm  of  Coffin,  Holmes  & 
Co.  will  not  be  "fully  indemnified  and  saved  harmless,"  unless 
the  notes  indorsed  by  Power  and  Holmes  are  paid  by  A.  H. 
McArthur  &  Co.,  and  thus  their  indorsements  are  covered  by 
the  agreement  of  February  15th,  1858. 

You  XIII.— 19 
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IV.  To  hold  that  the  indorsements  of  Power  and  Holmes  are 
secured  by  the  agreement,  it  is  not  necessary  to  hold  that 
Power  and  Holmes  became  individually  secured  by  the  terms 
of  the  contract ;  it  is  only  extending  the  agreement  to  such  in- 
dorsements as  will  fully  indemnify  and  save  harmless  the  firm 
of  Coffin,  Holmes  &  Co.,  within  the  terms  and  true  intent  of  the 
contract. 

Y.  The  surviving  members  of  the  firm  come  into  court  and 
allege  that  the  notes  indorsed  by  Power  and  Holmes  were  to 
continue  the  notes  in  part  indorsed  by  the  firm,  and  on  behalf 
of  and  for  the  benefit  of  the  firm ;  this  is  not  denied  by  the  de- 
fendant. 

YI.  The  defendant  cannot  complain  of  this ;  it  does  not  in- 
crease his  liability  ;  he  nor  his  firm  has  not  paid  the  notes  in- 
dorsed by  Coffin,  Holmes  &  Co.,  and  it  is  applying  the  property 
assigned  to  one  of  the  very  purposes  for  which  it  was  assigned. 

VII.  At  the  decease  of  Peter  G.  Coffin  there  were  notes  of 
A.  H.  McArthur  &  Co.,  indorsed  by  the  firm  of  Coffin,  Holmes 
&  Co.,  to  over  $12,000  outstanding :  it  was  the  duty  of  the  sur- 
vivors to  protect  the  partnership  effects  against  these  indorse- 
ments ;  to  do  this,  the  survivors  had  a  right  to  renew  these 
notes  by  notes  indorsed  by  themselves,  and  bind  the  effects  of 
the  firm,  if  done  in  good  faith  and  in  order  to  lessen  the  liabil- 
ities of  the  firm.     If  all  of  the  survivors  could  do  this,  they  could 
authorize  two  of  their  number  to  do  it  for  them,  as  in  this  case. 
1.  It  was  for  the  benefit  of  the  effects  of  the  firm,  for  thereby 
the  notes  indorsed  by  the  firm  have  been  reduced  from  over 
$12,000  to  $6,225.     2.  It  was  a  mode  adopted  by  the  survivors 
to  wind  up  the  affairs  of  the  copartnership. 

VIII.  If  Power  and  Holmes  are  compelled  to  pay  the  notes 
indorsed  by  them,  it  will  be  so  much  money  paid  by  them  for 
the  benefit  of  the  late  firm  of  Coffin,  Holmes  &  Co.,  and  they 
would  be  allowed  it  on  the  settlement  of  the  affairs  of  the  firm. 
For  these  indorsements  were  not  made  by  them  on  their  indi- 
vidual account,  but  on  behalf  of  the  survivors,  to  relieve  the  ef- 
fects of  the  firm. 

IX.  Hence,  if  there  were  no  notes  in  existence  but  the  notes 
indorsed  by  Power  and  Holmes,  the   action  could  be  main- 
tained ;  and  the  injunction  was  properly  allowed,  and  should  be 
retained,  and  a  receiver  appointed. 
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X.  But  the  assignment  was  also  given  to  secure  the  payment 
of  the  note  of  $700  held  by  Holmes,  which  it  is  conceded  is  still 
unpaid.     The  agreement  of  February  15,  1858,  recites  the  fact 
of  Coffin,  Holmes  &  Co.  having  indorsed  notes  for  A.  II.  Mc- 
Arthur  &  Co. ;  and  the  consideration  of  the  assignment  or  sale 
is  "  for  the  purpose  of  securing  and  indemnifying  the  said  Coffin, 
Holmes  &  Co.  against  the  notes  they  have  now  indorsed,  aixl 
for  future  indorsements,  and  in  consideration  of  one  dollar." 
For  this  consideration  A%H.  Me  Arthur  &  Co.  sold  the  property, 
accounts,  debts,  &c.,  mentioned  in  the  agreement  to  Coffin, 
Holmes  &  Co.,  with  power,  "  at  any  time  they  may  see  proper, 
to  take  possession  of  the  books  of  account  &c."     They  were  to 
pay  from  the  avails  the  notes  indorsed  oy  Coffin,  Holmes  & 
Co.,  "  together  with"  the  note  for  $700  held  by  Holmes.     And 
when  "  said  notes"  should  have  been  paid  fully,  &c.,  then  the 
assignment  was  to  be  void  and  the  books  returned. 

XI.  The  term  "  said  notes"  refers  to  all  the  notes  before  men- 
tioned ;  this  includes  the  note  for  $700  held  by  Holmes,  and 
therefore  until  this  note  is  paid  the  agreement  is  in  force,  and 
has  not  accomplished  the  purpose  for  which  it  was  given.     One 
of  the  purposes  for  which  the  assignment  was  given,  was  to  pay 
this  note.     No  preference  is  given,  in  the  assignment,  to  the 
notes  indorsed  by  Coffin,  Holmes  &  Co.  over  this  $700  note. 
The  payment  of  this  note  is  not  to  be  postponed  until  after  the 
notes  indorsed  by  Coffin,  Holmes  &  Co.  are  paid. 

XII.  By  the  terms  of  the  assignment,  the  right  of  Coffin, 
Holmes  &  Co.  to  take  possession  of  the  assigned  property  is  not 
made  to  depend  on  the  fact  of  notes  indorsed  by  them  being 
outstanding;  nor  is  such  a  fair  construction  of  the  whole  tenor 
of  the  instrument.     The  sale  is  absolute  and  unconditional,  for 
the  purpose  of  paying  the  notes  indorsed  by  Coffin,  Holmes  & 
Co.  and  the  $700  held  by  Holmes,  with  the  power  to  take  pos- 
session of  the  books  of  account,  &c.,  "at  any  time"  they  may 
see  proper,  without  any  condition  being  mentioned  in  the  agree- 
ment.    The  only  contingency  upon  which  this  right  would  de- 
pend, is  that  annexed  by  law — that  some  of  the  purposes  for 
which  the  assignment  was  given  remain  to  be  accomplished. 

XIII.  At  the  time  of  the  demand  made  by  the  defendant  for 
the  books  and  demands,  and  at  the  time  of  the  commencement 
of  this  action,  the  Hazzard  note,  on  which  was  a  balance  due 
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of  $448.33,  was  outstanding.  1.  This  note  was  made  by  A.  H. 
McArtlmr  &  Co.,  and  indorsed  by  Coffin,  Holmes  &  Co.,  before 
the  dissolution  of  the  firm  by  the  decease  of  Peter  G.  Coffin. 

2.  So  that  when  the  demand  was  made  and  the  action  com- 
menced, the  plaintiffs,  upon  any  construction  of  the  agreement, 
had  a  right  to  the  possession  of  the  books  and  demands  under 
the  assignment.     Having  obtained  the  possession,  they  could 
hold  them  to  pay  all  the  notes  provided  for  by  the  assignment. 

3.  If  it  were  necessary  that  some  notes  or  note  indorsed  by  the 
firm  of  Coffin,  Holmes  &  Co.  should  be  outstanding,  to  entitle 
the  plaintiff  to  the  possession  of  the  books  and  demands,  such 
was  the  case  at  the  time  of  the  demand  and  the  commencement 
of  this  action. 

XIY.  If  the  books  and  demands  had  been  delivered  to  the 
plaintiffs  when  the  demand  was  made,  they  could  have  held 
them  to  pay  the  Holmes  note,  even  if  the  Hazzard  note  had  af- 
terwards been  paid.  1.  For  upon  this  construction  of  the  as- 
signment, it  was  only  necessary  that  some  note  indorsed  by 
Coffin,  Holmes  &  Co.  should  be  unpaid  to  entitle  the  plaintiffs 
to  the  possession  of  the  books,  &c.  2.  Then  the  assignment 
authorizes  them,  after  obtaining  possession,  to  collect  the  debts 
and  apply  the  proceeds  to  the  payment  of  the  notes  indorsed 
by  Coffin,  Holmes  &  Co.,  and  the  note  for  $700  held  by 
Holmes,  without  any  preference  in  payments,  or  without  mak- 
ing the  payment  of  the  Holmes  note  from  the  proceeds  depend 
on  any  contingency. 

XV.  The  plaintiffs  being  entitled  to  the  possession  of  the 
books  and  demands  at  the  time  of  the  commencement  of  the 
action,  and  having  brought  their  action  to  enforce  this  right, 
the  court  will  see  to  it  that  all  the  benefit  which  would  have 
been  derived  from  a  delivery  of  the  books  and  demands  at  that 
time  is  secured.     1.  It  is  no  answer  to  say  that  the  Hazzard 
note,  which  entitled  them  to  the  possession,  has  been  paid  since 
the  bringing  of  the  action,  and  thus  defeat  a  further  benefit 
which  would  have  been  derived  from  the  possession.     2.  This 
motion  is  to  be  treated  as  if  the  Hazzard  note  was  still  in  exist- 
ence, so  far  as  it  is  necessary  to  settle  the  rights,  under  the  as- 
signment, in  regard  to  the  $700  held  by  Holmes. 

XVI.  The  whole  object  or  subject  of  this  action  is  to  obtain 
the  possession  of  the  accounts  and  demands,  for  the  purpose  of 
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collecting  them  and  applying  the  avails  as  provided  in  the  as- 
signment. 1.  If  the  defendant  is  permitted  in  the  mean  time  to 
collect  these  accounts  and  demands,  it  will  be  "  suffering  an  act 
to  be  done  in  violation  of  the  plaintiff's  rights  respecting  the 
subject  of  the  action,  and  tending  to  render  the  judgment  inef- 
fectual." (Code,  §  219.)  2.  Hence  the  injunction  was  properly 
granted,  and  it  should  be  continued.  (Ib.) 

XVII.  It  is  also  a  proper  case  for  the  appointment  of  a  re- 
ceiver ;  because  it  is  necessary  that  the  accounts  should  be  col- 
lected, or  many  of  them  will  be  in  danger  of  being  lost.     (Code, 
§  244.) 

XVIII.  The  note  of  $700  held  by  Holmes  being  secured  by 
the  assignment,  the  plaintiffs  could  bring  this  action  ;  and  Lem- 
uel Holmes  at  the  same  time  bring  an  action  on  the  note.     So 
that  he  would  get  the  specific  lien  on  the  property  assigned, 
and  a  general  judgment  on  the  note ;  but  if  the  defendant  is 
permitted  to  collect  the  accounts,  all  that  Holmes  will  get  will 
be  a  judgment  on  the  note,  and  lose  the  other  right  which  he 
may  have  under  the  assignment. 

XIX.  By  the  assignment  of  February  15,  1859,  the  plaintiffs 
and  Lemuel  Holmes  obtained  a  legal  right ;  this  legal  right  the 
court  can  only  secure  to  them  by  sustaining  the  injunction  and 
appointing  a  receiver. 

XX.  The  defendant  being  one  of  the  members  of  the  firm  of 
A.  H.  McArthur  &  Co.,  at  the  time  of  the  execution  of  the  as- 
signment, is  bound  by  the  assignment  without  actual  notice  of 
its  execution.     1.  "The  power  of  one  partner  to  dispose  of  the 
property  of  the  firm  extends  to  assignments  of  it  for  antecedent 
debts,  as  well  as  for  debts  thereafter  to  be  contracted  on  account 
of  the  firm."     (Colyer  on  Part.,  §  395  ;  Story  on  Part.,  §  101.) 
2.  "  When  several  are  concerned  together  in  partnerships,  no- 
tice to  one  is  equivalent  to  notice  to  all,  provided  the  transaction 
be  bona  fide"    (Colyer  on  Part.,  §  443  ;  Story  on  Part.,  §  107.) 

E.  P.  Cowles,  for  the  respondent. — I.  The  assignment  was 
made  to  secure  the  firm  of  Coffin,  Holmes,  &  Co.,  for  indorse- 
ments then  or  thereafter  to  be  made  by  that  firm  for  the  accom- 
modation of  A.  H.  McArthur  &  Co. 

II.  There  is  now  outstanding  no  such  paper  indorsed  by  Cof- 
fin, Holmes  &  Co. 
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III.  No  more  indorsements  can  hereafter  be  made  by  Coffin, 
Holmes  &  Co.     That  firm  was  dissolved  by  the  death  of  Peter 
G.  Coffin,  one  of  its  members,  on  the  3d  day  of  December,  1858. 
None  of  the  paper  mentioned  in  the  instrument  is  now  outstand- 
ing, except  the  $700  note  held  by  Lemuel  Holmes. 

IV.  The  injunction  should  not  be  sustained  on  account  of  this 
$700  of  Holmes,  for  these  reasons : 

The  agreement  is  a  special  agreement,  allowing  Coffin,  Holmes 
&  Co.  to  take  possession  of  the  effects  named  in  it  only  in  the 
contingency  of  any  of  their  own  indorsements  remaining  unpaid. 
"When  they  should  take  possession  for  that  purpose,  and  should 
have  sold  to  protect  themselves,  if  any  thing  remained  they 
were  authorized  to  apply  it  upon  the  Holmes  note.  But  Coffin, 
Holmes  &  Co.  had  no  power,  after  payment  of  their  own  in- 
dorsements, to  seize  this  property  for  the  benefit  of  Holmes. 
The  contingency  as  regards  Holmes'  note,  contemplated  by  the 
paper  therefrom,  never  occurred.  A.  H.  McArthur  &  Co.  had 
a  right  to  make  such  bargain  as  they  pleased ;  and  the  court 
cannot  make  a  new  one  for  them,  or  enlarge  the  powers  they 
saw  fit  to  give  Coffin,  Holmes  &  Co.  The  moment  that  Coffin, 
Holmes  &  Co.  were  protected  upon  all  of  their  indorsements, 
the  paper  became  ipse  facto  void. 

Y.  Neither  Power  individually,  nor  Holmes  individually, 
was  secured,  or  intended  to  be,  by  the  terms  contained  in  the 
paper.  To  so  hold,  would  be  for  the  court  to  make  a  new  con- 
tract, other  and  different  from  that  made  by  the  parties  to  paper 
A.  Nor  are  Power  or  Holmes,  for  any  of  the  notes  they  have 
given,  subrogated  to  the  rights  of  Coffin,  Holmes  &  Co.  The 
complaint  shows  affirmatively  that  no  money  has  been  paid  by 
either  Power  or  Holmes.  No  note  indorsed  by  Coffin,  Holmes 
&  Co.  has  been  paid  by  either  one  of  them.  "What  has  been 
done?  Some  of  the  paper  made  by  A.  H.  McArthur  &  Co., 
and  indorsed  by  Coffin,  Holmes  &  Co.,  matured.  McArthur 
&  Co.  took  up  that  paper.  They  paid  it.  A  part  of  the  money 
with  which  they  paid  it  was  very  possibly  the  avails  of  new 
paper  made  by  A.  H.  McArthur  &  Co.,  which  was  indorsed  by 
Power  and  Holmes  individually.  The-payment  of  the  paper 
indorsed  by  Coffin,  Holmes  &  Co.  discharged  the  claim  of  that 
firm  upon  the  property  named  in  paper  A.  But  did  the  indorse- 
ment of  the  new  paper  by  Power  or  Holmes  give  them  any 
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claim  under  paper  A?  If  so,  upon  what  principle?  Not  by 
the  terms  of  the  contract.  Not  by  subrogation  or  the  substitu- 
tion of  Power  and  Holmes  in  the  place  of  Coffin,  Holrm 
Co.  Subrogation  or  substitution  of  the  surety  or  co-obligee 
in  place  of  the  principal  creditor  or  co-surety,  with  right  to  the 
possession  of  the  securities  held  by  such  principal  creditor  or 
co-surety,  takes  place  only  upon  payment  by  the  surety  seeking 
the  subrogation.  But  here  there  has  not  been  one  dollar  paid 
by  Power  or  Holmes.  So  far  from  it,  they  have  allowed  their 
own  indorsements  to  go  to  protest. 

YI.  There  is  no  occasion  for  either  an  injunction  or  for  a 
receiver ;  nor  should  either  order  made  below  be  disturbed. 
1.  C.  C.  Alger  is,  as  the  papers  show,  abundantly  responsible 
and  able  to  pay.  2.  The  principal  part  of  the  assets  sought  to 
be  affected  by  this  suit  are  debts  due  by  parties  living  out  of 
this  State.  A  receiver  appointed  by  this  court  would  possess 
no  extra  territorial  power.  An  injunction  is  not  granted  as  of 
course,  and  only  for  urgent  reasons  and  to  prevent  irreparable 
injury.  Here  no  such  injury  can  result. 

BY  THE  COURT.* — GOULD,  J. — As  the  appointment  of  a  re- 
ceiver could  not  properly  be  made,  unless  the  order  of  injunction 
were  sustained,  the  appeal  from  the  order  dissolving  the  injunc- 
tion may  be  first  considered  ;  for  if  that  appeal  be  unsuccessful, 
its  decision  carries  with  it  that  of  the  appeal  from  the  order  re- 
fusing to  appoint  a  receiver. 

The  facts,  and  the  averments  in  the  affidavits,  upon  which  the 
decision  dissolving  the  injunction  was  made,  may  be  briefly 
stated ;  so  far,  at  least,  as  I  deem  them  essential  on  that  matter. 
The  plaintiffs  claim  the  title  to  certain  books  of  account,  and 
the  debts  of  which  those  books  contain  the  evidence ;  and  also 
such  notes,  etc.,  as  were  held  and  owned  by  the  late  firm  of 
A.  II.  McArthur  &  Co. ;  and  ask  the  court  to  appoint  a  receiver 
to  take  and  collect  the  same  for  the  plaintiffs'  benefit,  and  enjoin 
the  defendant  from  collecting  or  interfering  with  the  same.  The 
defendant  claims  that  he  is  a  bona-fide  purchaser  of  the  same 
for  value,  and  without  notice  of  the  prior  transfer  to  the  plain- 
tiffs ;  and  that  he  received  the  delivery  and  took  possession  of 

*  Present,  W.  B.  WRIGHT,  GOULD,  and  HOOEBOOM,  JJ. 
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the  assets  at  the  time  he  bought.  The  plaintiffs  aver  (in  an 
affidavit  which  the  defendant  has  had  no  opportunity  to  answer), 
that  the  defendant  was  a  partner  in  the  firm  of  A.  H.  McArthur 
&  Co.,  and  so  bound  by  the  transfer  by  his  partners  to  the  plain- 
tiffs ;  and  that  he  did  not  pay  value  for  the  assets.  The  defend- 
ant avers  that  he  is  abundantly  responsible  in  a  pecuniary  point 
of  view,  both  in  real  and  personal  estate  uncharged  and  unin- 
cumbered ;  and  fully  able  to  respond  for  a  much  larger  sum 
than  the  whole  amount  in  controversy :  and  this  is  not  denied. 
The  defendant  avers  that  by  reason  of  the  nature  of  the  debts, 
and  the  residence  of  the  debtors,  very  great  injury  must  result 
from  passing  them  into  the  hands  of  a  receiver ;  and  there  is  no 
contradiction  of  this.  The  plaintiffs  do  not  claim  that  the  de- 
fendant is  not  likely  to  be  able  to  satisfy  any  judgment  they 
may  obtain  in  the  suit  in  which  the  injunction  was  granted ;  or 
state  that  they  are  likely  to  sustain  any  injury  in  case  an  injunc- 
tion be  not  issued. 

It  seems  to  me  they  make  no  case  for  granting  the  injunction. 
There  is  nothing  more  of  it  than  the  common  case  of  a  contro- 
versy as  to  the  title  of  personal  property  between  two  persons, 
each  perfectly  responsible,  and  each  claiming  to  own  the  prop- 
erty. Such  a  suit  needs  no  aid  of  the  court  to  prevent  the  de- 
fendant from  "  doing  any  act  to  render  the  judgment  ineffectual." 

I  should  affirm  the  orders  appealed  from. 

WEIGHT,  J.,  concurred. 

HOGKBOOM,  J..  was  for  a  modification  of  the  order  (so  as  to 
compel  payment  of  the  Holmes  note,  or  that  in  effect). 
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WILLIAMS  a.  HERNON. 
Supreme  Court,  First  District ;  General  Term,  Nov.,  1861. 

COSTS. — ALLOWANCE  IN  PARTITION  AND  OTHER  CASES  MENTIONED 
IN  SECTION  308  OF  THE  CODE. 

Under  the  provisions  of  sections  308  and  309  of  the  Code,  as  the  latter  is  amended 
by  the  Laws  of  1859  (969,  ch.  468,  §  8),  the  court'have  no  discretion  to  allow, 
as  a  court  of  equity,  any  extra  costs  in  actions  specified  in  section  308,  except 
the  allowance  fixed  in  that  section. 

The  allowance  fixed  in  that  section  cannot  be  made  to  any  other  party  than  the 
plaintiff. 

Appeal  from  an  order  at  special  term. 

BY  THE  COURT.* — CLERKE,  P.  J. — Section  308  of  the  Code 
provides  that  there  shall  be  allowed  to  the  plaintiff,  and  only 
to  the  plaintiff,  upon  the  recovery  of  judgment  by  him  in  any 
action  for  the  partition  of  real  property,  or  for  the  foreclosure 
of  a  mortgage,  or  in  which  a  warrant  of  attachment  has  been 
issued,  or  for  an  adjudication  upon  a  will  or  other  instrument 
in  writing,  &c.,  a  percentage  on  the  recovery,  &c.,  which  cannot 
exceed  sixty  dollars.  By  this  provision  for  the  plaintiff  exclu- 
sively, it  may  be  safely  inferred,  that  the  Legislature  intended 
that  defendants  in  the  actions  specified  in  the  section  should  not 
be  entitled  to  any  extra  allowance. 

In  section  309,  however,  as  amended  in  1858,  it  was  provided 
that  the  court  may  also  "  in  its  discretion  make  a  further  allow- 
ance to  any  party,  not  exceeding  five  per  cent,  upon  the  amount 
of  the  recovery  or  claim,  or  subject-matter  involved." 

If  this  remained  the  law,  as  I  erroneously  supposed  in  my 
late  opinion  in  Hotaling  a.  Marsh,f  the  court  would,  of  course, 

*  Present,  CLERKE,  P.  J.,  INORAHAU  and  LEONARD,  JJ. 

f  In  HOTALINQ  a.  MARSH  (Supreme  Court,  First  District;  At  Chambers,  November, 
1861),  it  was  held, 
actions  mentioned 
scribes,  yet  in  any 
allowance  of  five  per  cent,  on  the  recovery  of  any  party  may  be  granted. 
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have  authority  to  make  an  allowance  to  the  defendants  in  the 
case  now  before  us.  But  a  very  serious  alteration,  which  until 
very  recently  totally  escaped  my  notice,  was  made  by  the  Legis- 
lature in  1859  (Laws  of  1859,  970),  by  the  erasure  of  the  word 
"  and,"  and  the  substitution  of  the  word  "  except,"  so  that  the 
passage  now  reads  "  in  difficult  and  extraordinary  cases,  when 
a  trial  has  been  had,  except  in  any  of  the  actions  or  proceedings 
specified  in  section  .308,  the  court  may  also  in  its  discretion 
make  a  further  allowance  to  any  party  not  exceeding  five  per 
cent,  &c."  By  this  last  amendment,  the  authority  of  the  court 
in  making  extra  allowances  is  left,  as  before  1858,  to  depend 
solely  on  section  308  ;  and  this,  as  we  have  seen,  authorizes  an 
allowance  only  to  the  plaintiff,  and  as  I  have  remarked  in 
Hotaling  a.  Marsh,  by  necessary  implication,  depriving  the 
court  in  the  actions  mentioned  in  that  section,  of  any  equitable 
discretion  in  allowing  extra  costs  to  any  party. 

The  defendants  in  this  action,  therefore,  are  not  entitled  to 
any  extra  allowance,  and  the  order  of  the  special  term  should 
be  affirmed,  without  costs. 

CLEEKB,  J. — I  do  not  think,  in  any  of  the  actions  mentioned  in  section  808  of 
the  Code,  of  which  this  is  one,  that  we  retain  any  discretion,  as  a  court  of  equity, 
in  allowing  more  costs  than  the  Code  prescribes.  By  this  section  the  plaintiff, 
and  only  the  plaintiff,  is  entitled  to  an  amount  in  the  whole  not  exceeding  sixty 
dollars.  By  the  amendment,  however,  of  1858  (Laws  of  1858,  493.  §  12),  the 
court  is  authorized,  in  difficult  and  extraordinary  cases,  when  a  trial  has  been 
had,  and  in  any  of  the  actions  or  proceedings  specified  in  section  308,  also,  in  its 
discretion,  to  "  make  a  further  allowance  to  any  party,  not  exceeding  five  per  cent, 
upon  the  amount  of  the  recovery  or  claim,  or  subject-matter  involved." 

This  amendment,  I  believe,  has  not  been  repealed  ;  and  by  virtue  of  it,  and  not 
by  any  inherent  general  power  of  the  court  in  equity  cases  (if,  indeed,  a  partition- 
suit  can  be  strictly  called  an  equity  suit),  I  have  authority  to  make  additional 
allowances  to  the  plaintiffs  or  any  of  the  defendants. 

To  the  plaintiffs  I  allow  $150. 

To  the  infant  defendants  Frank  and  Valentine  Marsh,  $150. 

To  Ellen  Campbell,  defendant,  $50. 

To  the  infant  defendants  Franklin  and  Harriett  Ann  Peters,  $50. 

To  the  executors,  $50. 

To  the  defendants  Harriet  Peters  and  Harriet  Ann  Marsh,  $150. 
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RODGERS  a.  FLETCHER. 

Supreme  Court,  Third  District ;  General  Term,  December,  1860. 
EVIDENCE. — OPINIONS  OF  WITNESSES. — OBJECTIONS. 

The  opinion  of  a  witness  as  to  the  amount  of  damage  caused  by  a  trespass,  is  not 

competent  evidence. 
To  a  question  calling  merely  for  such  an  opinion,  and  not  for  the  facts  upon  which 

it  is  based,  a  general  objection  is  sufficient. 

Appeal  from  the  judgment  of  a  County  Court,  affirming  a  jus- 
tice's judgment. 

One  Rychen  hired  a  part  of  the  defendant's  house.  While 
he  occupied  it,  the  defendant  cut  a  door  into  one  of  Rychen's 
rooms.  He  assigned  his  cause  of  action  for  the  injury,  to  the 
plaintiff;  and,  being  examined  as  a  witness,  was  asked  by  the 
plaintiff,  "  How  much  damage  did  you  sustain  in  this  operation 
of  the  work?"  The  defendant  objected  in  general  terms,  but 
was  overruled.  Judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $40.  The  defendant  appealed  to  the  County  Court,  and 
from  thence  to  this  court. 

J.  Holmes,  for  the  appellant. — The  court  erred  in  allowing 
the  witness  Rychen  to  testify  to  the  amount  of  damage.  (More- 
house  a,  Mathews,  2  Comst.,  514;  Norman  a.  Wells,  17  Wend., 
136 ;  Lincoln  a.  S.  &  S.  R.  R.  Co.,  23  lb.,  425 ;  Paige  a.  Haz- 
ard, 5  Hill,  603.) 

Lottridge  &  Landon,  for  the  respondent. — I.  The  question 
was  a  legal  and  proper  question.  (Morehouse  a.  Mathews,  2 
Comst.,  514.) 

II.  The  objection  must  state  the  grounds  of  the  objection,  or 
it  will  be  regarded  as  no  objection  at  all.  (Dunham  a.  Sim- 
mons, 3  Hill,  609 ;  Whiteside  a.  Jackson,  1  Wend.,  418 ;  Potter 
a.  Deyo,  19  II.,  361.) 
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BY  THE  COURT.* — GOULD,  J. — The  evidence,  as  to  amount  of 
damages,  was  called  out  by  this  question,  "  How  much  damage 
did  you  sustain  in  this  operation  of  the  work  ?"  To  this  ques- 
tion the  defendant  interposed  a  general  objection,  specifying  no 
ground  therefor ;  and  the  witness  answered,  "  the  damage  for 
the  two  acts  was  $50."  There  is  no  point  of  view  in  which  this 
testimony  was  admissible.  It  is  a  mere  opinion  ;  and  the  ques- 
tion calls  for  a  mere  opinion  in  gross.  No  facts  were  asked  for ; 
none  were  given.  (2  Oomst.,  514.) 

The  plaintiff  claims  that  the  objection  was  not  specific,  and 
therefore  not  good ;  citing  3  Hill,  609.  But  that  was  a  case 
where  an  untenable  ground  was  assigned  for  the  objection  ;  and 
the  case  decides  only  that,  having  assigned  a  ground  the  party 
must  be  held  to  that ;  and  if  it  was  an  insufficient  ground,  he 
should  not  be  at  liberty  to  take  up  a  new  one  on  the  argument. 
But  in  a  later  case  (5  Hill,  603)  precisely  such  a  general  objec- 
tion was  held  good,  in  a  case  where  it  was  manifest  that  the  ques- 
tion must  call  for  an  opinion.  It  would  seem  a  case  just  like  the 
present,  and  fully  sustains  a  reversal  of  the  judgment  in  this 
case. 

Judgment  of  County  Court  and  justice  reversed. 


OGDEN  a.  ROLLO. 

Supreme  Court,  First  District ;  General  Term,  Sept.,  1861. 
COMPLAINT. — LIABILITY  OF  TRUSTEES  OF  MONEYED  CORPORATIONS. 

A  complaint  against  a  trustee  of  a  moneyed  corporation,  seeking  to  make  him 
personally  liable  for  a  debt  of  the  corporation,  under  1  Rev.  Stat.,  592,  §  10,  is 
bad  on  demurrer,  if  it  shows  that  the  wrongful  acts  of  the  defendant  were  com- 
mitted before  the  corporation  incurred  any  obligation  to  the  plaintiff. 

Appeal  from  an  order  overruling  a  demurrer. 

*  Present,  GOULD,  HOGEBOOM,  and  PECKHAM,  JJ. 
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This  was  an  action  brought  by  the  plaintiff  as  a  creditor  of  an 
insurance  company,  and  seeking  to  hold  the  defendant,  who  had 
been  one  of  their  trustees,  liable  personally  for  his  claim  against 
the  company,  on  the  ground  of  negligence  and  mismanagement 
on  the  part  of  the  trustees.  The  complaint  will  be  found  append- 
ed to  our  report  of  Andrews  a.  Murray  (9  Ante,  8).  The  defend- 
ant demurred  to  each  statement  of  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  at  special  term. 

E.  W.  Chester,  for  the  appellant. — I.  The  act  charged,  that 
defendant  being  present,  the  board  of  trustees  made  dividends 
to  the  persons  holding  policies  of  the  corporation  which  were 
not  made  from  surplus  profits,  is  not  in  violation  of  the  statute, 
the  dividend  forbidden  being  one  among  stockholders  and  not 
among  creditors.  There  is  no  pretence  in  the  complaint  that 
this  is  a  mutual  insurance  company. 

II.  The  presence  of  the  defendant  does  not  make  him  liable. 
He  must  himself  violate  the  act  or  be  concerned  in  its  violation. 
He  cannot  be  made  liable  by  his  mere  presence.  (§  10.)  • 

HI.  The  alleged  assignments  made  by  the  board  in  clause 
four  of  the  complaint,  do  not  constitute  a  cause  of  action  against 
the  defendant.  1.  Because  not  alleged  to  have  been  made 
between  the  15th  of  September,  1855,  and  1st  of  July,  1856, 
nor  while  defendant  was  a  member  of  the  board.  2.  Because 
no  such  assignment,  &c.,  is  charged  as  forbidden  by  section  8, 
and  as  made  void  by  section  9.  3.  Because  it  is  not  alleged 
that  defendant  did  the  act  or  was  concerned  in  it,  that  he  voted 
for  it  or  did  not  vote  against  it,  nor  in  fact  that  he  had  any  vote. 
4.  Because  it  is  not  alleged  that  plaintiff  was  then  a  creditor. 

IY.  The  second  count  fails  to  set  forth  the  necessary  facts  to 
constitute  a  cause  of  action.  An  insolvency  of  the  corporation, 
however  caused,  does  not  give  a  right  of  action  against  an  indi- 
vidual director,  under  any  statute  of  the  State  existing  at  the 
time  mentioned  in  the  complaint,  to  recover  what  he  may  lose 
or  fail  to  get  by  reason  of  that  insolvency. 

V.  None  of  the  acts  or  neglects  charged  against  the  defend- 
ant as  having  produced  the  insolvency,  give,  under  this  statute, 
or  any  other  statute,  a  right  of  action  to  recover  by  a  creditor 
of  the  company  his  loss  of  a  director. 
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Gilbert  Dean,  for  the  respondent. — I.  The  demurrer  is  not 
well  taken.  The  plaintiff  being  a  creditor  of  the  corporation, 
the  defendant  was  a  trustee  for  him,  and  for  each  several  cred- 
itor, and  liable  to  each  creditor  in  an  individual  action.  1.  The 
International  Insurance  Company  was  a  moneyed  corporation. 
(1  Rev.  Stat.,  598,  §  51 ;  5  Seld.,  593.)  2.  The  defendant,  though 
called  a  trustee,  was  within  the  provisions  of  the  statute.  (§  53.) 
3.  By  the  statute,  it  was  not  necessary  to  join  any  other  trustee, 
each  one  being  made  liable  to  the  full  extent  of  the  loss.  (1 
Rev.  Stat.,  591 ;  6  Hill,  571.) 

II.  The  general  principles  involved  in  sustaining  the  liability 
of  the  defendant  have  been  established  by  repeated  adjudica- 
tions, both  in  this  country  and  in  England,     (4  London  Jurist, 
N.  S.,  1068,  1069  ;  Cross  a.  Sackett,  6  Abbotts'  Pr.,  247 ;  Mead 
a.  Mali,  15  How.  Pr.,  347 ;  National  Express  Co.  a.  Drew,  32 
Eng.  Law  and  Equity,  1,  4,  10;  Robinson  a.  Smith,  3  Paige, 
222;  3  Kern.,  114;  4  Seld.,  312;  3  Comst.,  156.) 

III.  The  defendant  cannot,  on  a  general  demurrer,  raise  any 
question  as  to  the  joinder  of  parties,  or  of  causes  of  action.    The 
point  is  only, — admitting  all  the  facts  stated  to  be  true, — do  they 
constitute  a  cause  of  action?     (Code,  §§  144,  145,  148.) 

IY.  A  cestui  que  trust  can  always  maintain  an  action  against 
a  trustee  for  any  violation  or  neglect  of  duty,  whereby  the  ben- 
eficiary has  sustained  a  loss. 

BY  THE  COURT. — SUTHERLAND,  J. — The  complaint  purports  to 
contain  two  causes  of  action.  The  1st,  2d,  3d,  4th,  and  5th 
clauses  of  the  complaint  contain  the  first  alleged  cause  of  action, 
and  the  6th  clause  the  second  alleged  cause  of  action. 

I  think  there  is  a  fatal  defect  in  both  counts,  or  in  stating 
both  alleged  causes  of  action,  in  this:  that  it  is  not  alleged,  nor 
does  it  appear,  that  the  plaintiff  was  a  creditor  of  the  corpora- 
tion at  the  time  the  wrongful  acts  and  violation  of  law  complain- 
ed of  are  alleged  to  have  been  done  or  committed. 

The  theory  of  both  counts  is,  that  the  wrongful  acts  com- 
plained of  caused  the  insolvency  of  the  corporation,  and  that  the 
plaintiff  became  a  creditor  after  such  insolvency  had  been  so 
caused,  and  that  he  has  sustained  loss  by  reason  of  such  insol- 
vency. 

Tl?e  first  count  alleges  that  the  unlawful  acts  were  committed, 
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or  suffered,  between  the  15th  September,  1855,  and  the  1st  day 
of  July,  1856 ;  and  that  such  acts  caused  the  insolvency  of  the 
corporation  prior  to  said  1st  day  of  July,  and  that  the  plaintiff 
is,  and  was,  on  the  1st  day  of  July,  1856,  a  creditor  of  said  cor- 
poration. It  is  not  even  alleged  that  the  defendant  was  a  trus- 
tee when  the  plaintiff  became  a  creditor. 

The  second  couitt  alleges  that  the  insolvency  of  the  corpora- 
tion was  caused  by  certain  wrongful  acts  of  the  defendant,  in 
conjunction  with  other  trustees ;  but  it  also  alleges  that  the  cor- 
poration was  insolvent  when  the  plaintiff's  vessels  were  insured, 
and  when  the  corporation  became  liable  to  the  plaintiff*  on  said 
insurance  for  a  loss. 

The  theory  of  the  whole  complaint  is,  that  certain  wrongful 
acts  done,  permitted,  or  suffered  by  the  defendant  as  a  trustee,  in 
conjunction  with  the  other  trustees,  between  certain  dates 
named,  caused  the  insolvency  of  the  corporation  ;  that  the  plain- 
tiff became  a  creditor  of  the  corporation  when  it  was  so  insol- 
vent ;  and  he  really  claims  to  recover  for  a  loss  suffered  because 
he  gave  credit  to  or  became  an  insurer  in  an  insolvent  company. 
If  the  corporation  was  insolvent  when  he  insured  or  became  a 
creditor,  on  a  loss,  or  otherwise,  it  is  plain  to  me  that  he  must 
charge  his  loss  to  the  insolvency,  and  not  to  the  wrongful  acts 
complained  of  which  caused  the  insolvency.  Not  being  a  cred- 
itor when  the  wrongful  acts  were  committed,  or  suffered,  he 
cannot  be  said  to  have  been  directly  injured  by  them.  The 
loss  or  injury  he  complains  of  is  too  remote  to  be  charged  to  the 
wrongful  acts  complained  of. 

Without  examining  any  other  point  raised  by  the  defendant's 
demurrers,  I  think  the  judgment  below  should  be  reversed,  and 
that  the  defendant  should  have  judgment  on  the  demurrer,  with 
liberty  to  plaintiff  to  amend  his  complaint  in  twenty  days,  on 
payment  of  costs. 

CLEKKE,  P.  J.,  concurred. 

LEONARD,  J.,  dissenting. — I  do  not  concur  as  to  the  second 
count. 

The  defendant's  acts  caused  an  insolvency.  He  was  a  trustee. 
The  averment  of  these  facts  supersedes  the  necessity  to  aver  de- 
fendant's knowledge  of  the  insolvency. 
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After  the  commission  of  these  acts,  causing  insolvency,  while 
he  was  a  trustee,  the  public  and  the  plaintiff  being  ignorant  of 
the  insolvency,  the  defendant  suffered  the  company,  through  its 
officers,  to  hold  itself  out  as  solvent,  and  caused  the  plaintiff  to 
receive  and  rely  on  its  contract  of  indemnity,  whereby  an  injury 
was  sustained. 

The  second  count  is  snfficient  as  an  action  on  the  case. 

I  concur  as  to  the  first  count.  The  party  complaining  must 
be  a  creditor,  or  have  a  contract  on  which  he  may  become  a 
creditor,  when  the  violations  of  law  complained  of  occur.  The 
first  count  is  defective  in  not  so  alleging. 
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New  York  Superior  Court;  Special  Term,  September,  1861. 
SPECIAL  MOTION. — INTEKLOCUTORY  COSTS. — PREVAILING  PARTY. 

Section  15  of  chap.  886  of  the  Laws  of  1840,  which  provides  that  where  an  uncon- 
ditional order  is  made,  upon  special  motion,  for  the  payment  of  any  sum  of 
money,  a  precept  may  be  issued  to  enforce  the  payment — and  §  3  of  ch.  390  of 
the  Laws  of  1847,  allowing  process  in  the  nature  of  a  fieri  facias  against  personal 
property,  to  be  issued  for  the  collection  of  interlocutory  costs  in  certain  cases, — 
do  not  authorize  the  issuing  of  process  to  collect  the  costs  awarded  on  sustaining 
a  demurrer  to  part  of  an  answer.* 

*  The  following  cases  arising  under  the  statutes  above  referred  to,  further  illus- 
trate the  subject.  . 

The  act  of  1840  (Laws  of  1840,  333,  ch.  386,  15)  does  not  authorize  a  precept  to 
collect  costs  of  an  application  for  judgment  on  the  pleadings,  but  only  to  collect 
the  costs  of  motions  strictly  so  called.  (Wesley  a.  Bennett,  6  Abbotts'  Pr.,  12.) 

A  precept  issues  as  of  course  to  collect  costs  given  for  appearing  to  oppose  a 
motion  noticed  but  not  made.  (1845,  Herring  a.  Hallenbeck,  1  Hoiv.  Pr.,  89.) 

A  charge  of  one  dollar  for  a  precept  issued  to  collect  costs,  given  on  decision  of 
a  motion,  cannot  be  allowed  ;  all  the  costs  are  covered  by  the  amount  given  on 
the  decision  of  the  motion.  (1845,  Spooner  a.  Frost,  1  How.  Pr.,  192.) 

Where  judgment  as  in  case  of  nonsuit,  is  granted  absolute,  the  costs  of  the 
motion  cannot  be  collected  on  a  precept ;  they  should  be  collected  as  the  general 
costs  are.  (1846,  Carroll  a.  France,  2  How.  Pr.,  93.) 

Costs  of  opposing  motion  for  a  new  trial  after  judgment  entered,  may  be  col- 
lected by  precept,  or  the  party  may,  at  his  election,  make  up  a  new  record,  and 
include  them  in  it.  (1846,  Houghton  a.  Gardner,  2  How.  Pr.,  144.) 
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Interlocutory,  in  law,  means  that  which  decides,  not  the  cause,  hut  only  settles 
Borne  intervening  matter  relating  to  the  cause.  The  matter  thus  settled  is 
brought  before  the  court  by  special  motion. 

Where  a  demurrer  had  been  interposed  to  three  of  six  separate  defences  contained 
in  an  answer,  and  an  order  made  that  plaintiff  have  judgment  upon  the  demur- 
rer, with  costs  fixed  in  the  order,  and  the  plaintiff  issued  a  precept  for  the  col- 
lection of  the  costs  while  the  issues  of  fact  were  yet  undetermined  ; — Held,  that 
these  costs  were  neither  interlocutory  nor  the  costs  of  a  special  motion,  and  that 
the  precept  must  be  set  aside. 

Motion  to  set  aside  a  precept  issued  to  collect  costs  of  pro- 
ceedings upon  demurrers  interposed  to  part  of  an  answer. 

This  suit  was  upon  a  policy  of  insurance  on  merchandise, 
issued  by  the  defendants.  The  defendants  set  up  in  the  first 
three  heads  of  their  answer  various  matters  of  defence ;  and 

Under  rule  60,  a  precept  issued  to  collect  costs,  granted  on  a  motion,  is  prema- 
ture, if  issued  within  twenty  days  from  the  date  of  the  order.  (1816,  Post  a. 
Haight,  2  How.  Pr.,  175.) 

Where  a  motion  for  a  new  trial  is  denied  with  costs,  process  under  the  Laws  of 
1847  (ch.  390,  §  2),  in  the  nature  of  &  Jicri  facias,  is  the  proper  remedy  for  their  col- 
lection. (Buzard  a.  Gross,  4  How.  Pr.,  23.) 

Where  an  appeal  is  dismissed  with  "  costs  on  the  appeal  and  costs  of  motion," 
the  respondent  is  not  at  liberty  to  issue  &  fieri  facias  to  collect  such  costs,  until 
their  amount  has  been  liquidated  by  or  under  the  direction  of  the  court.  (1850, 
Eckerson  a.  Spoor,  4  How.  Pr.,  361.) 

It  seems,  that  a.  fieri  facias  cannot  be  regularly  issued  in  such  case,  till  steps  have 
been  taken  to  bring  the  party  into  contempt.  Ib. 

Whenever  there  is  an  order  of  the  court,  directing  the  payment  of  costs,  process 
in  the  nature  of  fieri  facias  may  issue  against  the  personal  property  of  the  party 
ordered  to  pay  them  (under  Laws  o/"1847,  491,  ch.  390),  without  application  to  the 
court,  upon  expiration  of  the  time  prescribed  for  payment.  If  such  process  is  ir- 
regularly or  prematurely  issued,  the  party  aggrieved  will  have  a  remedy  by  mo- 
tion or  by  action.  (Weitzel  a.  Schultz,  3  Abbotts'  Pr.,  468  ;  S.  0.,  13  How.  Pr., 
191.  To  the  same  effect  is  Mitchell  a.  Westervelt,  6  lb.t  265,  311,  note;  Lucas  a. 
Johnson,  lb.,  121.) 

Costs  awarded  on  supplementary  proceedings  cannot  be  collected  by  process  in 
the  nature  of  fieri  facias,  issued  under  the  laws  of  1847,  ch.  390,  §  3.  Their  pay- 
ment can  be  enforced  only  under  section  302  of  the  Code,  which  authorizes  the 
officer  before  whom  the  examination  is  conducted  to  punish  as  for  a  contempt,  for 
disobedience  to  his  orders.  The  process  allowed  by  the  act  of  1847,  can  be  issued 
only  to  collect  costs  founded  on  an  order  of  the  court.  Supplementary  proceed- 
ings are  not  conducted  before  the  court,  but  before  the  judge  as  an  officer  out  of 
court  [4  How.  Pr.,  190  ;  2  Sandf.,  724]  ;  and  his  order  awarding  costs  cannot  be 
deemed  an  order  of  the  court.  (Hulsaver  a.  Wiles,  11  How.  Pr.,  446.) 

Process  in  the  nature  of  &  fieri  facias,  issued  against  several  defendants,  to  collect 
the  costs  of  the  denial  of  a  motion,  is  regular,  although  one  of  the  defendants  died 
previous  to  making  the  motion.     (Lucas  a.  Johnson,  6  How.  Pr.,  121.) 
VOL.  XIII. -20 
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then,  in  the  fourth,  fifth,  and  sixth  heads  of  the  answer,  set  forth, 
by  way  of  separate  counter-claims,  three  promissory  notes  made 
by  the  plaintiffs  and  held  by  the  defendants.  The  plaintiffs 
demurred  to  the  fourth,  fifth,  and  sixth  defences.  The  demur- 
rers were  argued  at  special  term,  and  by  the  decision  made ' 
thereon,  it  was  ordered  that  the  plaintiffs  have  judgment  against 
the  defendants  on  each  and  all  of  the  demurrers,  with  costs, 
with  liberty  to  the  defendants  to  amend  their  answer  within 
twenty  days,  on  payment  of  the  costs  of  the  demurrer,  which 
were  thereby  fixed  at  thirty-seven  dollars  and  ten  cents. 

The  defendants  did  not  amend  their  answer :  after  the  twenty 
days  given  to  amend  had  expired,  the  plaintiffs'  attorney  de- 
manded of  defendants'  attorney  the  $37.10  costs,  which  the 
latter  declined  to  pay,  saying  the  defendants  had  concluded  not 
to  amend  their  answer. 

The  plaintiffs'  attorney  thereupon  issued  process  in  the  nature 
of  a  fieri  facias  (here  called  a  precept)  to  collect  such  costs.  It 
was  levied  on  defendants'  property. 

The  issues  of  fact  raised  by  the  first,  second,  and  third  heads 
of  defendants'  answer  had  not  been  tried. 

The  defendants  now  moved  to  set  aside  this  precept. 

Henry  P.  Fessenden,  for  the  motion. — I.  The  expression 
"  with  costs,"  in  the  order,  does  not  import  a  positive  order  on 
the  defendants  to  pay  the  costs.  1.  The  Code  provides,  that  in 
an  action  like  the  present,  the  prevailing  party  shall  recover  the 
costs  of  a  demurrer  of  course  (§  301,  subd.  4;  and  §§  305, 
307) ;  and  it  was  therefore  unnecessary  for  the  court  to  award 
them,  in  order  to  give  the  plaintiffs  the  right  to  them  :  while 
on  the  other  hand,  2.  The  court  has  no  power  to  order  present 
payment  of  costs  of  demurrer.  Such  costs  are  collectible  only 
in  the  judgment.  (Code,  §  311,  compared  with  §  315.)  It  is 
only  interlocutory  costs,  the  immediate  payment  of  which  could 
have  been  ordered ;  and  under  the  Code,  it  is  only  the  costs  on 
a  motion  which  can  be  ordered  to  be  immediately  paid,  or  can 
be  absolutely  ordered.  (Code,  §  315 ;  Thomas  a.  Clark,  5  How. 
Pr.,  375  ;  Wesley  a.  Bennett,  6  Abbotts'  Pr.,  12.)  If  these  are 
costs  on  motion,  they  cannot  exceed  ten  dollars.  (Code,  §  315.) 
Costs  on  a  demurrer  are  not  interlocutory  costs ;  they  are  costs 
in  the  cause,  arising  on  the  record.  Much  less  is  the  argument 
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of  a  demurrer,  a  motion.  It  is  a  trial.  (Code,  §§  249,  252.) 
The  words  "  with  costs,"  in  the  order,  are  therefore  surplusage, 
and  ought  to  be  stricken  out. 

II.  A  precept  can  be  issued  only  to  collect  costs  on  motion, 
and  those  only  when  ordered  absolutely.  (Laws  of  1840, 
333,  ch.  386,  §  15  ;  1847,  491,  ch.  390,  §  3.)  These  statutes  are 
still  applicable.  (4  How.  Pr.,  23  ;  Weitzel  a.  Schultz,  3  Ab- 
bottf  Pr.,  468,  and  13  Now.  Pr.,  191.) 

Francis  If.  Dykers,  for  the  plaintiffs. — I.  Interlocutory  costs 
are  to  be  collected  \>y  fieri  facias.  (Laws  of  1847,  491 ;  Lucas 
a.  Johnson,  6  How.  Pr.,  121.) 

II.  The  decision  upon  the  demurrer  is  an  order  (Drummond 
a.  Husson,  1  Duer,  633) ;  and  the  application  for  it,  a  motion. 
(Code,  §§  400,  401.)  Wesley  a.  Bennett  (6  Abbotts1  Pr.,  12)  is  in 
harmony  with  our  position. 

BOSWORTH,  Ch.  J. — The  authority  to  issue  the  precept  in  this 
case  must  be  found  in  the  Laws  of  1840,  333,  ch.  386,  §  15, 
and  the  Laws  of  1847,  491,  ch.  390,  or  else  it  must  be  set  aside 
as  unauthorized  and  illegal.  No  other  statute  is  cited  as  con- 
ferring authority  to  issue  it. 

Section  15  of  chapter  386  of  the  Laws  of  1840,  enacts  that 
"all  orders  awarding  costs  upon  granting  or  denying  special 
motions  shall  specify  the  amount  of  such  costs ;  and  where  the 
order  for  the  payment  of  costs,  or  any  sum  of  money  upon 
special  motion,  is  not  conditional,  a  precept  to  enforce  payment 
of  such  costs  or  sum  of  money  may  be  issued,  without  any 
demand  or  application  to  the  court." 

Chapter  390  of  the  Laws  of  1847,  enacts  (§  2)  that "  no  person 
shall  be  imprisoned  for  the  non-payment  of  interlocutory 
costs,"  except  in  certain  special  cases  enumerated  in  that 
section. 

Section  3,  "  Process  in  the  nature  of  fieri  facias  against  per- 
sonal property  may  be  issued  for  the  collection  of  such  costs 
founded  on  such  order  of  court." 

Interlocutory  (in  law)  means  that  which  decides,  not  the  cause, 
but  only  settles  some  intervening  matter  relating  to  the  cause. 
The  matter  thus  settled  is  brought  before  the  court  by  special 
motion. 
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A  judicial  examination  of  an  issue  of  law  is  a  trial.  (Code, 
§  252.) 

Such  an  issue  must  be  noticed  for  trial  (/&.,  256),  and  be 
placed  on  the  calendar  (/£.,  253) ;  and  a  trial-fee  is  given  to  the 
successful  party,  if  he  succeeds  in  the  cause  (Ib.,  307,  subd.  4), 
otherwise  not. 

The  decision  upon  the  demurrer,  when  liberty  to  amend  is 
not  given,  is  final.  And  if  liberty  be  given,  and  it  is  not  acted 
upon  within  the  prescribed  time,  the  decision  becomes  absolute 
and  final.  It  is  a  final  determination  of  the  rights  of  the  parties, 
as  to  the  cause  of  action  or  defence  covered  by  the  demurrer. 
It  is  quo  ad  hoc  a  judgment.  (/£.,  245.) 

No  record  can  be  made  up  until  the  issues  of  fact  are  dis- 
posed of.  (Masters  a.  Barnard,  6  How.  Pr.,  113.)  And  in  this 
case,  if  the  defendants  should  obtain  a  verdict  on  the  issues  of 
fact,  the  plaintiffs  cannot  have  any  costs  of  their  demurrer. 
(Jo.)  Such  was  the  law  prior  to  the  Code.  (2  Rev.  Stat.,  617, 
§  28  [27].) 

There  is  no  provision  in  the  Code  authorizing  the  award  of 
costs  to  both  parties,  on  the  final  disposition  of  an  action  for  the 
recovery  of  money.  Either  the  plaintiff  or  the  defendant 
recovers  his  costs  of  the  action,  but  only  one  of  them  can  have 
such  costs ;  and  the  amount  of  such  costs  is  fixed  by  the  Code, 
and  is  not  a  subject  of  judicial  discretion. 

This  motion  should  be  disposed  of,  as  it  would  be,  if  the  order 
of  the  14th  of  May,  1861,  did  not  give  defendants  liberty  to 
amend  on  terms.  Those  terms  have  not  been  complied  with, 
and  that  part  of  the  order  has  become  inoperative.  Rejecting 
that,  the  order  is,  that  "  the  plaintiffs  have  judgment  on  each 
and  all  of  said  demurrers,  with  costs." 

Such  was  the  order  in  Wesley  a.  Bennett  (6  Abbotts'  Pr.,  12), 
except  that  the  order  in  the  latter  case  gave  $10  costs  of  the 
motion,  judgment  having  been  moved  for  under  section  247  of 
the  Code.  Yet  it  was  held  in  that  case  that  the  $10  costs  could 
not  be  collected  by  precept,  but  must  be  included  in  the  judg- 
ment, and  collected  by  execution  upon  it. 

That  demurrer  was  to  only  one  of  two  causes  of  action,  stated 
in  the  complaint,  and  the  issues  of  fact  joined  upon  the  allega- 
tions constituting  the  other  cause  of  action  had  not  been  tried. 
(See,  also,  Wesley  a.  Bennett,  5  Abbotts1  Pr.,  498.) 


NEW  YORK.  309 


Mora  a.  The  Sun  Mutual  Insurance  Company. 


In  that  case,  as  in  this,  the  costs  sought  to  be  collected  were 
costs  of  a  proceeding  to  obtain  judgment,  as  the  immediate  and 
only  decision  to  be  made  upon  it.  In  the  present  case,  that 
proceeding  was  not  a  motion,  but  a  trial;  and  the  costs  in 
question  are  the  costs  of  that  trial ;  and  the  order  in  which  that 
proceeding  ended  is,  that  the  plaintiffs  have  judgment. 

The  added  words,  "  with  costs,"  only  import  that  it  is  to  be 
part  of  the  judgment  ordered  that  the  plaintiffs  recover  costs  of 
the  demurrer.  This  should  probably  be  understood  to  mean, 
that  they  recover  costs  of  the  demurrer,  if  entitled  to  the  costs  of 
the  action,  as  by  law  they  are  entitled  to  them  only  in  that 
contingency. 

But  if  construed  to  mean  that  the  order  awards  costs  of  the 
demurrers,  even  though  the  defendants  should  succeed  on  the 
whole  record,  the  difficulty  still  remains,  that  they  are  the  costs 
of  certain  issues  only,  which  on  a  trial  thereof  were  decided  in 
favor  of  the  plaintiffs ;  and  the  decision  is,  that  the  plaintiffs 
have  judgment  on  their  demurrers,  with  the  costs  of  their 
demurrers.  They  must  be  collected  like  the  costs  of  any  trial 
followed  by  judgment.  Still,  I  think  it  should  be  held,  that  no 
costs  are  awarded,  if  the  plaintiffs  do  not  recover  $50.  A  judg- 
ment "  with  costs,"  is  a  judgment  with  such  costs  as  the  law 
gives  in  the  particular  case,  and  dependent  upon  the  contin- 
gencies to  which  the  law  subjects  them. 

If  these  views  are  correct,  it  was  irregular  to  issue  a  precept. 

Drummond  a.  Husson  (1  Duer,  633)  decides  nothing  in  con- 
flict with  the  views  already  stated. 

Section  349  of  the  Code  treats  a  decision  sustaining  or  over- 
ruling a  demurrer  as  an  order. 

The  only  consequence  of  this  statutory  law  is,  that  the  trial 
of  an  issue  of  law  may  result  in  a  decision  which  is  called  an 
order,  an  appeal  from  which  will  be  regarded  as  a  motion,  for 
all  the  purposes  of  the  costs  of  such  appeal. 

The  construction  given  to  section  349,  subd.  2,  treats  all 
decisions  of  demurrers  as  orders,  when  they  give  leave  to 
amend,  so  long  as  the  time  to  amend  is  running. 

But  there  has  been  no  construction  given  to  it  which  con- 
verts the  trial  of  an  issue  of  law  into  a  special  motion,  or  takes 
from  the  successful  party  the  trial-fee  given  by  the  Code,  and 
substitutes  for  it  the  costs  of  a  motion. 
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The  remark  in  Drummond  a.  Husson,  that  the  only  effect  of 
the  decision  of  a  demurrer  relating  to  only  part  of  a  pleading, 
"  is  to  strike  out  or  retain  that  part  of  the  pleading  to  which 
the  demurrer  applies,  leaving  the  other  issues  undetermined," 
is  calculated  to  mislead,  if  it  favors  the  idea  that  sustaining  a 
demurrer  to  a  pleading  expunges  it  from  the  record. 

A  demurrer  to  a  pleading  for  insufficiency,  if  sustained, 
decides  that  it  does  not  contain  a  cause  of  action  or  a  defence ; 
but  the  pleading  remains  on  the  record.  Still,  the  matter  of  it 
does  not  enter  into  the  consideration  of  the  court  in  the  subse- 
quent progress  of  the  cause,  prior  to  judgment. 

If  overruled,  then  the  decision  establishes  the  sufficiency  of 
the  cause  of  action  or  defence,  and  the  demurrer  admits  the 
truth  of  the  facts  stated  in  the  pleading  demurred  to. 

These  costs,  in  my  opinion,  cannot  be  called  interlocutory 
costs  with  any  more  propriety  than  the  costs  of  the  trial  of  the 
issues  of  fact.  If  a  complaint  contain  two  causes  of  action,  and 
only  two,  and  issues  of  fact  be  joined  as  to  one  of  them,  and  a 
demurrer  be  interposed  to  the  other  for  insufficiency,  the  issue 
of  fact  must  be  tried  by  a  jury,  and  the  issue  of  law  by  the 
court,  if  the  action  be  one  for  the  recovery  of  money.  On  the 
trial  of  the  issue  of  law,  judgment  is  ordered  for  the  defendant 
"with  costs."  On  the  trial  of  the  issues  of  fact,  the  plaintiff 
recovers  over  $50,  and  of  course  recovers  costs.  The  costs  of 
the  trial  in  one  issue,  can  no  more  be  called  interlocutory,  than 
the  costs  of  the  trial  of  the  other  issue.  If  in  such  a  case  the 
defendant  will  recover  the  costs  of  his  demurrer,  he  will  recover 
them  as  the  costs  of  a  trial,  which,  by  the  very  terms  of  the 
decision  made,  are  to  constitute  a  part  of  the  judgment  ordered 
in  his  favor.  They  are  the  final  costs  of  the  last  proceeding 
had  to  determine  the  issue  of  law,  and  are  neither  interlocutory 
nor  the  costs  of  a  special  motion. 

The  precept  must  be  set  aside  as  irregularly  issued. 
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Supreme  Court,  Fifth  District;  Special  Term,  February,  1861. 
IRRELEVANCY  OF  ANSWER. — DEMURRER  FOR  INSUFFICIENCY. 

An  entire  answer,  to  be  irrelevant,  must  be  not  applicable  or  pertinent  to  the  cause 
of  action  alleged,  and  not  serving  to  support  any  defence,  in  whole  or  in  part,  to 
the  action. 

It  seems,  that  the  right  to  move  to  strike  out  an  answer  for  irrelevancy,  and  the 
right  to  demur  to  an  answer  for  insufficiency,  were  not  designed  for  the  same 
purpose  ;  and  it  is  not  optional  with  the  plaintiff  whether  he  will  resort  to  a 
demurrer  or  to  a  motion,  to  test  the  sufficiency  of  the  answer. 

If  an  entire  answer  can  be  stricken  out  as  irrelevant,  the  irrelevancy  or  frivolous- 
ness  must  be  palpable  and  clear,  and  not  require  argument  to  establish  it.  If 
the  question  is  to  be  presented  for  argument,  and  requires  consideration,  it 
should  be  done  by  demurrer. 

Motion  to  strike  out  answer. 

The  substance  of  the  answer  is  stated  in  the  previous  report  of 
this  case.  (Ante,  41.) 

D.  II.  Marsh,  for  the  motion. 
/.  T.  Williams,  opposed. 

ALLEN,  J. — Section  152  of  the  Code  authorizes  "sham  and 
irrelevant  answers"  to  be  stricken  out  on  motion.  A  "  sham" 
answer  is  one  that  is  false  in  fact.  What  is  an  irrelevant  an- 
swer is  not  so  well  settled.  But,  as  a  sham  answer  is  one  good 
in  form  but  false  in  fact,  and  put  in  in  bad  faith,  the  term  "  ir- 
relevant," in  the  same  connection,  must  have  been  used  to  de- 
scribe another  class  of  answers  equally  unauthorized  and  mis- 
chievous, and  put  in  from  the  same  improper  motives.  When 
part  of  an  answer  is  spoken  of  as  irrelevant,  we  know  what  is 
intended.  It  is,  that  the  matter  alleged  to  be  irrelevant  is  "  not 
applicable  or  pertinent :  not  serving  to  support"  the  defence  set 
up  in  the  entire  answer. 

An  entire  answer,  to  be  irrelevant,  must  be  "  not  applicable 
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or  pertinent  to  the  cause  of  action  alleged ;"  and,  "  not  serving 
to  support"  any  defence,  in  whole  or  in  part,  to  the  action,  as  in 
the  example  given  by  WILLARD,  J. :  "A  bankrupt  discharge  in 
an  action  of  slander."  (Harlow  a.  Hamilton,  6  How.  Pr.,  475.) 
The  Code  of  1848  did  not  contain  this  provision,  neither  did  it 
authorize  a  demurrer  to  an  answer.  In  1849,  section  152  was 
enacted,  but  its  operation  was  confined  to  sham  answers ;  and 
no  authority  was  given  to  the  court  to  impose  terms  upon  strik- 
ing out  answers,  and  a  demurrer  was  allowed  to  an  answer  for 
insufficiency  (Code,  §  153) ;  and,  at  the  same  time,  authority 
was  given  to  a  party  to  apply  for  judgment,  by  reason  of  the 
frivolousness  of  a  demurrer,  answer,  or  reply  (73.,  §  247) ;  and 
in  1851,  section  152  was  amended  and  adopted  in  its  present 
form.  In  1852,  section  153  was  so  amended  as  to  confine  a  de- 
murrer to  answers  to  new  matter  constituting  a  counter-claim  ; 
and  the  section  was  subsequently  amended  in  1855,  so  as  to  give 
the  right  to  demur  to  an  answer  containing  new  matter  in  all 
cases.  In  1854,  when  there  was  no  demurrer  to  an  answer  ex- 
cept to  matter  alleged  as  constituting  a  counter-claim,  a  motion 
under  section  152  was  made  to  do  the  work,  and  serve  the  pur- 
pose of  a  demurrer.  In  Herr  a.  Bamberg  (10  How.  Pr.,  128),  the 
learned  justice  who  made  the  decision  was  in  an  error,  in  the 
impression  with  which  he  sets  out  in  the  opinion,  that  the  mo- 
tion to  strike  out  irrelevant  defences  was  given  simultaneously 
with  taking  away  the  right  of  demurrer  to  answers,  from  which 
it  was  interred  that  the  motion  was  to  be  a  substitute  for  the 
demurrer.  The  history  of  the  amendments  shows  that  the  right 
to  move  to  strike  out  for  irrelevancy,  and  to  demur  for  insuffi- 
ciency, were  given  at  the  same  time,  and  the  right  to  demur 
taken  away  the  succeeding  year.  The  inference  is  rather,  there- 
fore, that  the  remedies  were  not  designed  for  the  same  purpose, 
and  that  it  was  not  optional  with  the  plaintiff  to  resort  to  a  de- 
murrer or  to  a  motion  to  test  the  sufficiency  of  an  answer.  The 
answer  in  the  case  cited  was  stricken  out,  because  it  was  un- 
authorized by  the  Code,  as  construed  by  the  learned  justice, 
as  alleging  only  matters  in  mitigation,  and  not  in  bar  of  an  ac- 
tion for  slander.  A  like  motion  was  made  in  1855,  before  the 
same  learned  justice,  and  granted,  for  the  reason  that  the  facts 
alleged  were  inadmissible  in  evidence.  (Van  Benschoteu  a.  Yaple, 
13  How.  Pr.j  97.)  The  action  was  slander,  for  charging  the 
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plaintiff  with  having  stolen  the  defendant's  hay,  and  the  answer 
alleged  that  the  plaintiff  was  reported  to  be  a  thief.  The  an- 
swer was  clearly  frivolous,  and  might  well  have  been  treated  as 
foreign  to  the  subject-matter  of  the  action  ;  and  it  was  not  ne- 
cessary to  decide  that  the  plaintiff  had  his  election  to  demur  or 
to  move,  under  section  152.  I  think  the  better  rule  is  stated  by 
the  same  justice  in  Benedict  a.  Dake  (6  How.  Pr.,  352),  where  a 
motion  was  made  to  strike  out  a  whole  complaint  as  irrelevant. 
Irrelevant  or  redundant  matter  was  held  to  be  synonymous  with 
matter  which  could  have  been  expunged  as  impertinent  in  the 
Court  of  Chancery, — that  which  was  not  material  to  the  decision 
of  the  action, — matter  upon  which  no  issue  could  be  founded,  or 
which  could  not  be  given  in  evidence.  (Woods  a.  Morrell,  1 
Johns.  Ch.,  103.)  HARRIS,  J.,  says :  "  Was  it  ever  known  that  an 
entire  pleading  was  struck  out  for  impertinence?  I  am  not 
aware  that  any  such  practice  was  ever  sanctioned.  If  the  plead- 
ing contains  a  cause  of  action  or  a  defence,  then  it  is  not  all  im- 
pertinent. If  it  does  not,  then  the  objection  should  be  taken  by 
demurrer."  Subsequently,  in  the  same  opinion,  he  says,  that  to 
grant  the  motion,  and  give  the  plaintiff  leave  to  serve  a  new 
complaint,  "  would  be  giving  to  the  motion  to  strike  out  irrele- 
vant matter  the  effect  of  a  demurrer,"  which  was  evidently 
deemed  objectionable.  Judge  Barculo,  in  Nichols  a.  Jones  (6 
How.  Pr.,  355),  does  not  undertake  to  decide  when  an  entire  an- 
swer may  be  stricken  out  as  irrelevant ;  but  he  sums  up  the  various 
provisions  of  the  Code,  and  harmonizes  them,  giving  to  each  its 
appropriate  office,  as  follows :  "  If  an  answer  otherwise  good 
is  loaded  with  unnecessary  and  redundant  matters,  the  plain- 
tiff's counsel  should  move,  under  section  160,  to  have  such  mat- 
ters expunged.  If  doubts  are  entertained  as  to  the  sufficiency 
in  law  of  the  answer,  and  the  opinion  of  the  court  is  desired,  it 
must  be  obtained  by  demurrer.  If,  however,  any  defence  is 
palpably  insufficient,  a  motion  for  judgment  on  the  ground  of 
frivolousness  is  the  proper  course  ;  and  if  the  matters  of  defence 
can  be  shown  to  be  clearly  false,  a  motion  to  strike  out  as  sham 
will  reach  the  end.  These  four  modes  cure  all  defects  in  an 
answTer."  This  appears  to  me  a  reasonable  construction  of  the 
Code,  with,  perhaps,  this  qualification,  that  if  an  answer  alleges 
matter,  either  as  a  total  or  partial  defence,  palpably  foreign, 
inapplicable,  and  impertinent  to  the  cause  of  action,  or  frivolous, 


314:  ABBOTTS'  PEACTICE  REPORTS. 

Littlejohn  a.  Greeley. 

it  might  be  stricken  out  as  irrelevant.  But  the  irrelevancy  or 
frivolousness  must  be  palpable  and  clear,  and  not  require  argu- 
ment to  establish  it.  If  a  question  is  to  be  presented  for  argu- 
ment, and  requiring  consideration,  it  should  be  done  by  demurrer. 
In  Harlow  a.  Hamilton  (6  How.  Pr.,  475),  it  was  held,  that 
where  a  pleading  was  palpably  frivolous,  the  proper  course  was 
to  demur  or  to  move  for  judgment,  under  section  247,  or  to  strike 
it  out,  under  section  152.  An  irrelevant  answer  was  said  to  be 
good  in  form  and  true  in  fact,  but  having  no  relation  to  the  cause ; 
and  see  Blake  a.  Eldred  (18  Sow.  Pr.,  240).  The  matters 
alleged  in  the  several  answers  cannot  be  said  to  have  no  relation 
to  the  cause  of  action.  They  relate  to  the  subject-matter  of  the 
alleged  libel,  and  the  circumstances  of  its  publication.  I  must 
regard  the  case  of  Bush  a.  Prosser  (1  Kern.,  347), — the  doctrine 
of  which  is  reaffirmed  in  Bisbey  a.  Shaw  (2  /&.,  67),  notwith- 
standing the  decision  has  been  criticised, — as  permitting  a  de- 
fendant to  put  in  an  answer,  in  an  action  for  a  libel  or  slander, 
alleging  only  -matters  in  mitigation  of  damages.  Whether  the 
answers  here  contain  matters  which  should  either  bar  the  action 
or  be  given  in  evidence  in  mitigation  of  damages,  I  will  not  de- 
cide. The  answers  are  not  frivolous  or  palpably  irrelevant,  and 
the  question  as  to  their  sufficiency  should  be  presented  by  de- 
murrer, unless  the  plaintiff  elects  to  wait  until  the  trial,  and  pre- 
sent the  question  by  objecting  to  the  evidence  which  may  be 
offered  under  them,*  which  is  not  the  best  way  for  presenting 
a  question  upon  an  entire  defence.  As  to  the  part  of  a  single 
answer,  which  it  is  asked  to  strike  out,  it  is  only  necessary  to 
say,  that  if  the  matters  alleged  in  the  rest  of  the  answer  consti- 
tute a  defence,  or  are  proper  to  be  given  in  evidence  in  mitiga- 
tion of  damages,  the  matters  objected  to  are  not  irrelevant  or 
redundant,  and  ought  not  to  be  stricken  out. 

The  motion  will  be  denied,  but  without  costs,  and  with  leave 
to  demur  within  ten  days. 


0  The  plaintiff  elected  to  raise  the  question  of  the  sufficiency  of  the  answer  at 
the  trial,  by  objecting  to  the  evidence  offered  under  it,  as  was  here  suggested. 
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SCHERMERHORN  a.  GOUGE. 

Supreme  Court,  First  District;  Special  Term,  Sept.,  1861. 
ANSWER. — LANDLORD  AND  TENANT. — IMPLIED  WARRANTY. 

In  an  action  to  recover  the  rent  of  a  store  occupied  by  the  defendants  .under  a 
lease  from  the  plaintiffs,  the  defendants,  conceding  that  they  had  occupied  the 
premises  during  the  term,  answered  that  the  plaintiffs,  to  induce  them  to  take 
the  premises,  fraudulently  represented  that  the  store  was  a  good,  strong,  and 
substantial  building,  fit  to  be  used  for  the  defendants'  business,  and  that  they, 
relying  thereon,  entered  into  the  lease  ;  that  these  representations  were  false, 
and  that  plaintiffs  knew  them  to  be.  Held,  that  the  answer  was  wholly  insuffi- 
cient as  a  defence  to  the  action,  whether  considered  upon  the  theory  of  an  im- 
plied warranty,  or  that  of  false  and  fraudulent  representations  of  material  facts. 

Untrue  affirmations  by  a  landlord  of  the  condition  of  premises  proposed  to  be  hired, 
in  a  matter  concerning  which,  by  ordinary  diligence,  the  tenant  may  obtain 
correct  information,  are  not  such  a  deception  as  to  impose  upon  the  landlord 
the  obligation  of  a  warranty. 

A  representation  that  a  building  is  "  good,  strong,  and  substantial,  and  fit  for  hat- 
ters' business,"  is  not  a  warranty  that  the  building  is  not  leaky. 

Demurrer  to  an  answer. 

The  facts  are  sufficiently  stated  in  the  opinion. 

E.  G.  Drake,  Jr.,  for  the  plaintiffs,  cited  2  Duer,  639 ;  2 
Johns.  Ch.,  441 ;  5  Ib.,  419 ;  1  Paige,  131 ;  10  11.,  369 ;  Yan 
De  Sande  a.  Hall,  13  How.  Pr.,  458. 

Gideon  L.  Walker,  for  the  defendants. 

LEONARD,  J. — The  action  is  brought  to  recover  for  the  rent  of 
premises  occupied  by  the  defendants  under  a  lease  from  the 
plaintiffs. 

The  defendants  deny  none  of  the  allegations  of  the  complaint. 
They  answer  that  the  plaintiffs,  to  induce  the  defendants  to  take 
the  premises,  fraudulently  represented  that  the  store  was  a  good, 
strong,  and  substantial  building,  fit  to  be  used  for  their  business 
of  manufacturing  and  selling  hats ;  and  that  they,  relying  on 
these  statements,  entered  into  the  lease.  That  the  plaintiffs,  by 
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means  of  the  premises,  impliedly  warranted  that  the  building 
was  good,  strong,  and  substantial,  fit  to  be  used  in  their  said 
business.  That  these  representations  were  false,  and  that  the 
plaintiffs  knew  it ;  that  the  building  was  not  fit  for  their  busi- 
ness, nor  could  it  be  so  occupied,  and  was  wholly  unfit,  unsub- 
stantial, dilapidated,  leaky,  and  improper  for  their  business. 

For  a  second  defence  they  answer  by  way  of  counter-claim, 
that  by  means  of  the  facts  set  forth  in  the  foregoing  defence, 
and  of  the  implied  covenants  therein  mentioned,  which  the 
plaintiffs  have  broken,  the  said  lease  became  and  is  wholly  void ; 
and  that  the  defendants  have  sustained  damages,  to  wit,  $200, 
for  money  paid  on  account  of  said  lease  and  building,  and  from 
being  wholly  unable  to  use  and  enjoy  said  building  for  the 
business  aforesaid.  Wherefore  they  demand  judgment  for  $200, 
and  that  the  lease  may  be  cancelled. 

To  this  answer  the  plaintiffs  demur.  It  is  conceded  that  the 
defendants  have  occupied  the  premises  in  question  during  the 
whole  term  for  which  they  were  leased.  It  is  so  alleged  in  the 
complaint,  and  not  denied  in  the  answer. 

The  representations  referred  to  in  the  answer  cannot  be  con- 
sidered as  constituting  an  implied  warranty.  The  lease  is  in 
writing,  and  the  warranty  is  not  claimed  to  arise  from  any  lan- 
guage therein,  but  from  affirmations  alleged  to  have  been  made 
at  the  time  of  executing  it.  Untrue  affirmations  of  a  matter 
concerning  which,  by  ordinary  diligence,  the  defendants  might 
have  obtained  correct  information,  are  not  such  a  deception  as 
to  impose  upon  the  plaintiffs  the  obligation  of  a  warranty. 

I  know  of  no  rule  of  law  that  will  sanction  an  implied  war- 
ranty from  the  representations  set  forth  in  this  answer. 

The  case  of  the  Mayor,  &c.  a.  Mabie  (3  Kern.,  151)  has  been 
referred  to,  to  sustain  the  defendants'  position.  In  that  case  a 
covenant  for  quiet  enjoyment,  as  against  the  lessor,  was  implied 
from  leasing  or  demising  by  deed  the  right  to  collect  the  wharf- 
age of  certain  premises.  So,  also,  an  affirmation  of  ownership 
by  a  vendor  amounts  to  a  warranty  of  title.  Those  cases  are 
very  different  from  the  present,  and  are  not,  in  my  opinion, 
applicable. 

There  is  no  allegation  on  the  part  of  the  defendants  that  they 
were  ignorant  of  the  true  character  of  the  building  in  the  re- 
spects to  which  the  answer  refers. 
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How  can  it  be  supposed  that  the  plaintiffs  knew  better  than 
the  defendants  whether  the  building  was  tit  for  manufacturing 
and  selling  hats  ? 

The  defendants  do  not  allege  that  the  plaintiffs  represented 
the  building  not  to  be  leaky.  The  attention  of  the  plaintiffs 
does  not  seem  to  have  been  directed  to  that  subject.  It  would 
be  a  far-fetched  implication  to  say  that  a  representation  that  a 
building  was  "good,  strong,  and  substantial,  and  fit  for  hatters' 
business,"  was  a  warranty  that  the  building  was  not  leaky. 

The  allegation  that  the  building  was  unsubstantial  and  dilap- 
idated is  too  general,  as  a  negation  of  the  representations. 

The  answer  is  wholly  insufficient,  whether  it  be  considered 
upon  the  theory  of  an  implied  warranty,  or  that  of  false  and 
fraudulent  representations  of  material  facts. 

There  does  not  appear  to  be  any  fact,  in  regard  to  which  rep- 
resentations were  made  by  the  plaintiffs,  not  within  reach  of  the 
defendants'  means  of  knowledge,  or  whereby  they  were  induced 
to  forbear  an  examination  of  the  premises,  or  which  might  not 
be  fairly  considered  a  mere  expression  of  opinion  by  the  plain- 
tiffs. 

Judgment  for  the  plaintiffs  on  the  demurrer. 


MOWBRAY  a.  LAWRENCE. 

Supreme  Court,  First  District;  Special  Term,  October,  1861. 

SALE,  UPON  EXECUTION,  OF  THE  INDIVIDUAL  INTEREST  OF  ONE 
PAKTNEK. — INJUNCTION. 

The  court  will  not  interfere  by  injunction  to  restrain  tbe  sale  of  the  interest  of  one 
partner  in  copartnership  property,  under  a  judgment  and  execution  against 
such  partner  for  a  debt  due  from  him  individually,  where  there  are  no  aver- 
ments in  the  complaint  to  show  that  the  debtor  in  the  execution  has  not  some 
interest  in  the  property  levied  on,  after  the  satisfaction  of  the  partnership  debts, 
and  after  deducting  the  interest  of  the  solvent  partners  from  the  partnership 
estate. 

If  one  of  several  partners  has  an  interest  in  the  assets  of  the  partnership  over  and 
above  the  claims  of  his  copartners,  and  those  of  the  creditors  of  the  partner- 
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ship,  there  is  no  reason  for  the  court  to  interfere  by  injunction  to  restrain  a 
sale  of  his  interest  in  the  partnership  property,  upon  execution  on  a  judgment 
against  such  partner  individually. 

Demurrer  to  a  complaint. 

This  was  an  action  brought  to  restrain  the  defendant,  John 
Kelly,  sheriff  of  New  York  county,  from  selling  the  interest  of 
the  defendant,  Lawrence,  in  the  property  of  the  firm  composed 
of  the  defendant,  Lawrence,  and  the  plaintiff,  upon  an  execution 
against  Lawrence  alone.  The  defendant,  Lawrence,  did  not 
contest  the  action.  The  defendant,  Kelly,  demurred  to  the 
complaint. 

Nelson  Smith,  for  the  plaintiff. — I.  Where  the  separate  cred- 
itor of  one  of  the  partners  has  taken  goods  in  execution  in  dis- 
charge of  his  separate  debt,  the  other  partners  may  file  their 
bill  against  the  debtor-partner  and  the  sheriff,  for  an  account 
and  injunction.  (Story  on  Part.,  §  264;  Taylor  a.  Fields,  4 
Yes.,  396  ;  Matter  of  Smith,  16  Johns.,  102  ;  Wilson  a.  Conine, 
2  lb.,  280 ;  Beavan  a.  Lewis,  1  Sim.,  419 ;  Scrugham  a.  Carter, 
12  Wend.,  131 ;  Eden  on  Inj.,  31.) 

U.  It  is  true  that  in  Moody  a.  Payne  (2  Johns.  Oh.,  548),  a 
contrary  doctrine  was  held ;  but  at  the  time  of  this  decision  the 
rule  at  law  did  not  permit  the  sheriff  to  deliver  the  whole  part- 
nership property  to  the  purchaser  at  a  sale  by  him  on  an  ex- 
ecution against  one  partner,  while  the  rule  is  now  established 
that  the  sheriff  may,  on  such  an  execution,  seize  the  whole  co- 
partnership property,  sell  the  interest  of  the  execution-debtor, 
and  deliver  the  whole  property  to  the  purchaser.  This  might 
work  irreparable  injury  to  the  right  of  the  other  partners.  The 
rule  in  Moody  a.  Payne  should  not  therefore  be  followed. 

A.  J.  Vanderpoel,  for  the  defendant,  Kelly,  cited  Philips  a. 
Cook  (24  Wend.,  389) ;  Waddell  a.  Cook  (2  Hill,  47) ;  Moody 
a.  Payne  (2  Johns.  Ch.,  548). 

LEONARD,  J. — The  authorities  in  this  State  are  adverse  to  the 
interference  of  a  court  of  equity,  by  injunction,  to  restrain  the 
sale  of  the  interest  of  one  partner  in  copartnership  property,  on 
judgment  and  execution  against  such  partner  to  recover  a  debt 
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due  from  him  individually.  (Moody  a.  Payne,  2  Johns.  Ch., 
548  ;  Phillips  a.  Cook,  24  Wend.,  389.) 

In  the  case  of  Phillips  a.  Cook,  although  an  action  at  law, 
the  English  authorities,  upon  which  ours  are  founded,  are  care- 
fully reviewed  by  Judge  Cowen,  and  he  comes  to  the  conclu- 
sion that  the  remedy  of  the  solvent  partner,  where  he  has  been 
injured  by  such  a  levy,  is  to  proceed  in  equity  against  the  pur- 
chaser at  the  sheriff's  sale,  for  the  purpose  of  ascertaining  the 
interest  which  the  purchaser  has  acquired,  or  which  the  debtor 
owned  in  the  property  at  the  time  of  the  sale,  and  that  the 
creditor  has  an  absolute  right  to  have  the  interest  of  his  debtor 
in  partnership  property  sold  on  execution,  which  neither  a 
court  of  law  or  equity  ought  to  restrain.  (See,  also,  Colnyer  on 
Part.,  4  Am.  ed.,  §  831,  note  2.) 

The  purchaser  acquires  only  the  interest  which  the  debtor 
has  in  the  partnership  property,  after  the  payment  of  partner- 
ship liabilities,  and  the  protection  of  the  rights  of  the  other 
partners. 

In  the  present  case  there  are  no  averments  in  the  complaint 
to  show  that  the  debtor,  in  the  execution,  had  not  some  interest 
in  the  property  levied  on  after  the  satisfaction  of  partnership 
debts,  and  after  deducting  the  interest  of  the  plaintiff  from  the 
partnership  estate. 

It  is  stated  that  the  liabilities  are  $18,000,  and  that  the  plain- 
tiff contributed  $11,000  to  the  joint-stock;  but  it  is  not  stated 
what  was  the  amount  or  value  of  the  contribution  of  the  debtor 
Lawrence,  or  what  is  the  present  value  of  the  partnership  estate. 

There  are  no  means  of  determining,  from  these  averments, 
that  the  debtor  has  not  an  interest  which  the  creditor  should  be 
allowed  to  reach  by  a  sale  on  his  execution. 

If  the  debtor  has  an  interest  in  the  assets  of  the  partnership 
over  and  above  the  claims  of  partnership  creditors  and  of  the 
plaintiff,  there  is  no  reason  at  law  or  in  equity  for  interfering 
to  stay  the  sale. 

The  plaintiff  should  at  least  make  it  appear  by  his  complaint 
that  there  was  no  such  interest  to  be  reached  by  levy  or  sale. 
(Story  on  Part.,  §  264.) 

Judgment  for  the  defendant  Kelly  on  the  demurrer,  with 
costs. 
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: 

FIELD  a.  CHAPMAN. 

Supreme  Court,  First  District/  Special  Term,  December,  1861. 
CREDITORS'  ACTION. — INJUNCTION. — CONTEMPT. 

A  creditors'  action  cannot  be  maintained  upon  a  judgment  taken  against  joint- 
debtors,  of  whom  a  part  only  have  been  served  with  the  summons,  and  where 
no  excuse  for  the  want  of  such  service  appears. 

Korean  it  be  maintained  unless  an  execution  has  been  issued  against  all  the  judg- 
ment-debtors, and  that  remedy  pursued  to  every  available  extent. 

It  seems,  that  it  cannot  be  commenced  until  sixty  days  after  the  execution  was 
issued,  even  though  the  sheriff  returns  it  unsatisfied  at  an  earlier  day. 

A  defendant  being'  restrained  by  injunction  from  disposing  of  certain  property, 
left  it  in  the  charge  of  his  clerks  at  his  store,  mixed  indiscriminately  with  other 
property,  and  having  informed  the  clerks  of  the  existence  of  the  injunction,  left 
the  store  without  any  effort  to  separate  and  identify  the  property,  and  did  not 
interfere  personally  in  the  management  of  the  business  for  some  time  afterwards. 
During  his  absence  his  clerks  sold  some  of  the  property  covered  by  the  injunc- 
tion. Held,  that  the  defendant  had,  by  connivance,  violated  it,  and  was  in  con- 
tempt. 

Though  a  party  in  contempt,  even  when  the  court  has  not  adjudicated  him  to  be 
so,  cannot  be  heard  to  ask  for  a  favor,  he  must  be  heard  upon  a  matter  of  right. 

When  a  defendant,  while  in  contempt  for  violation  of  an  injunction,  moves  for  its 
dissolution,  and  is  entitled  on  the  merits  thereto,  his  motion  should  be  granted 
on  payment  of  the  costs  of  the  proceedings  taken  for  his  punishment. 

Motion  on  the  part  of  the  plaintiffs  for  a  receiver  of  the  part- 
nership property  of  the  defendants,  Isaac  L.  Hunt,  Julia  A. 
Chapman,  and  George  M.  Chapman.  Motion  on  the  part  of 
the  defendants,  J.  A.  and  G.  M.  Chapman,  in  this  action,  and 
another  brought  by  John  Askham  and  others,  against  the  same 
parties,  for  the  dissolution  of  injunctions  granted  ex  parte. 

These  were  creditors'  actions,  brought  upon  two  judgments 
obtained  against  Hunt  and  Julia  A.  Chapman,  who  were  part- 
ners in  business.  The  actions  in  which  these  judgments  were 
obtained  were  commenced  by  service  of  summons  on  Hunt  only, 
and  no  execution  had  been  or  could  be  issued  against  the  sep- 
arate property  of  his  partner.  There  was  evidence  to  show  that 
these  proceedings  were  taken  by  collusion  with  Hunt,  and  that 
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the  sheriff  was  instructed  to  return  the  executions  unsatisfied. 
Many  questions  were  raised  upon  which  the  court  did  not  pass, 
and  all  the  other  material  facts  are  stated  in  the  opinion. 

G.  N.  Titus,  for  the  plaintiffs. — I.  The  judgments  of  the 
plaintiffs  were  regularly  recovered  by  the  service  of  process 
upon  the  defendant  Hunt,  and  created  a  lien  upon  the  partner- 
ship property  of  the  firm  of  Isaac  L.  Hunt  &  Co.,  composed  of 
the  defendant  Hunt,  and  Julia  Ann  Chapman.  (2  Rev.  Stat., 
377 ;  Pardee  a.  Haines,  10  Wend.,  631 ;  Campbell  a.  Mathews, 
6  /J.,-551 ;  Mason  a.  Denison,  11  11.,  612;  S.  C.,  15  II.,  64; 
Oakley  a.  Aspinwall,  2  Sandf.,  7;  Code  of  Pro.,  §  136,  subd.  1.) 
As  against  the  partnership  property,  the  judgments  are  conclu- 
sive upon  both  partners,  and  their  collection  out  of  such  prop- 
erty may  be  enforced  by  execution  or  in  any  other  manner  pro- 
vided by  law  for  the  collection  of  debts.  (Voorhies  a.  Bank  of 
U.  S.,  10  Pet.,  450 ;  McLeod  a.  Selby,  10  Conn.,  390 ;  Eastman 
a.  Curtis,  4  Verm.,  616.)  An  execution  may  be  levied  upon  the 
partnership  property,  and  if  returned  unsatisfied,  an  action  to 
enforce  the  lien. of  such  judgments  against  the  partnership  ef- 
fects will  be  sustained.  The  case  of  Oakley  a.  Aspinwall  (4 
N.  Y.  (4  Comst.},  513)  holds  no  different  doctrine. 

II.  On  this  motion  no  objection  to  the  validity  or  regularity 
of  these  judgments,  executions,  or  returns  made  by  the  sheriff 
of  the  executions,  can  be  considered  or  entertained.     (Hone  a. 
Woolsey,  2  Edw.,  289 ;  Whitaker  a.  Merrill,  28  Barb.,  526 ; 
McLeod  a.  Selby,  11  Conn.,  390 ;  Eastman  a.  Curtis,  4  Verm., 
616.)    Such  objections  can  be  raised  only  by  motion  to  set  aside 
the  judgments  and  executions  when  the  plaintiffs  may  read  affi- 
davits in  opposition. 

III.  There  is  no  evidence  before  the  court  of  any  collusion 
between  Hunt  and  the  plaintiffs,  or  their  legal  advisers,  to  in- 
jure the  two  defendants  Chapman  in  anywise  whatever.     All 
their  statements  in  regard  to  the  matter  are  stated  in  the  affida- 
vits of  the  two  Chapmans  upon  information  alone,  without  even 
stating  from  whom  it  was  received. 

(Points  on  motion  to  dissolve  injunction?) 

I.  The  defendant,  George  M.  Chapman,  has  violated  the  in- 
junction-order which  he  asks  to  have  vacated.  If  the  court 

VOL.  XIII.— 21 


322  ABBOTTS'  PRACTICE  REPORTS. 

Field  a.  Chapman. 

grants  an  attachment  against  him  upon  the  motion  just  argued, 
that  alone  will  be  sufficient  cause  for  denying  this  motion  as  to 
him.  (Krom  a.  Hogan,  4  How.  Pr.,  225.) 

II.  The  injunction-order  in  this  action  was  properly  granted, 
as  to  all  the  defendants  upon  the  complaint  and  affidavits  there- 
to annexed.     The  plaintiffs  and  others  who  were  creditors  of 
the  firm  of  J.  L.  Hunt  &  Co.,  on  the  8th  of  November,  1860, 
whose  debts  are  unpaid,  have  a  lien  in  equity  upon  the  property 
and  effects  owned  by  that  firm  on  that  day,  which  is  now  in  the 
possession  of  these  defendants  Chapman.     1.  The  papers  on 
which  they  make  this  motion  establish  the  following  facts,  viz. : 
that  George  M.  Chapman,  on  the  28th  of  October,  1860,  pro- 
cured from  his  sister  Julia  a  transfer  of  the  firm  property,  for 
the  consideration  of  her  individual  debt  to  him,  against  the 
known  wish  of  Hunt ;  that  on  the  8th  of  November,  1860,  Hunt, 
for  the  purpose  of  securing  the  rights  of  the  firm  creditors,  re- 
leased his  interest  in  the  firm  property  to  Julia ;  that  Julia  im- 
mediately claimed  to  be  absolute  owner  of  the  firm  property ; 
that  on  the  10th  of  the  same  month  she  made  another  transfer 
to  her  brother  of  the  same  property  for  the  like  consideration ; 
that  the  business  of  the  firm  was  thus  broken  up  and  the  firm 
rendered  insolvent.     2.  Upon  this  state  of  facts  no  doubt  can 
exist  in  regard  to  the  right  of  Hunt  as  a  partner  to  marshal 
the  assets  of  the  firm ;  to  set  aside  these  fraudulent  transfers, 
and  have  the  firm  property  applied  for  his  indemnity  in  pay- 
ment of  the  partnership  debts ;  nor  to  the  right  of  these  partner- 
ship creditors  to  similar  relief,  regarding  their  rights  as  resting 
solely  upon  Hunt's  equities.     (Story  Eq.  Jur.,  §§  1243,  1253 ; 
Deveau  a.  Fowler,  2  Paige,  400  ;  Havens  a.  Hnssey,  5  Ib.,  30  ; 
Topliff  a.  Vail,  1  Hannington,  340 ;   Ketchurn  a.  Durkee,  1 
Hoffm.,  539 ;  Greenwood  a.  Broadhead,  8  Barb.,  593.) 

III.  If  the  equity  of  the  firm  creditors  rested  upon  the  rights 
of  the  partners,  as  between  themselves,  they  are  fully  estab- 
lished. 

IV.  But  it  is  now  settled  law  in  this  State,  that  the  partner- 
ship creditors  have  the  same  right  in  equity  as  a  partner,  to 
marshal  the  firm  assets  so  soon  as  they  are  in  a  situation  to  en- 
force their  equitable  lien  ;  such  right  now  exists  independently 
of  the  rights  of  either  partner.     (Jackson  a.  Cornell,  1  Sandf. 
Ch.,  348  ;  Wilson  a.  Robertson,  21  N.  Y.  (7  Smith],  587 ;  Green- 
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wood  a.  Broadkead,  8  Barb.,  593 ;  Murrill  a.  Meilsous,  8  How. 
U.  £,  414.) 

V.  The  release  of  the  8th  of  November  was  executed  by 
Hunt  to  secure  their  rights,  and  was  for  that  purpose  accepted 
by  Julia ;  under  her  partnership  agreement  she  took  and  held 
the  property  as  a  trustee  for  the  firm  creditors.     (3  Kent  Com., 
7  ed.,  70,  note  a ;  Wildes  a.  Chapman,  4  Edw.,  669.) 

VI.  The  plaintiffs  were  in  a  situation  when  they  commenced 
these  actions  to  assert  their  equitable  lien  against  this  partnership 
property.     1.  The  several  plaintiffs  had  recovered  judgments 
against  the  defendants  Hunt  and  Julia  Ann  Chapman,  which 
were  liens  upon,  and  to  be  collected  of  the  firm  property.     (2 
Rev.  Stat.,  377 ;  Pardee  a.  Haynes,  10  Wend.,  631.)     2.  Execu- 
tions were  duly  issued  in  both  cases,  which  were   returned 
unsatisfied  ;  those  in  the  latter  case,  after  the  expiration  of  60 
days,  although  that  is  not  material.     (Morange  a.  Edwards,  1  E. 
D.  Smith,  414 ;  Engle  a.  Boneau,  2  Sandf.,  679 ;  Messenger 
a.  Fisk,  1  Code  E.,  107.) 

VII.  Relief  against  the  kind  of  fraud  charged  in  this  com- 
plaint is  administered  in  equity  for  the  benefit  of  the  class 
(partnership  creditors)  of  persons  defrauded.     (Kirby  a.  Schoon- 
rnaker,  3  Barb.  Ch.,  46 ;  Wilson  a.  Robertson,  21  JV.  Y.,  587.) 
Hence,  the  necessity  of  this  action,  in  which  an  equitable  dis- 
tribution of  the  firm  property  may  be  made  among  all  firm 
creditors. 

VIII.  The  jurisdiction  of  this  court,  in  cases  of  this  nature,  is 
not  derived  from  2  Revised  Statutes,  §  38,  neither  was  the  juris- 
diction of  the  Court  of  Chancery  ;  and  none  of  the  cases  cited 
by  the  defendants'  counsel,  in  regard  to  a  creditor's  exhausting 
his  remedy  at  law,  before  chancery  could  take  jurisdiction  under 
that  statute,  have  any  application  to  a  case  like  this. 

W.  C.  Noyes,  and  Chapman  &  Hitchcock,  for  J.  A.  &  G.  M. 
Chapman. — I.  The  complaints  in  these  causes  being  founded 
upon  judgments  against  Hunt  alone,  and  seeking  to  reach  the 
property  of  Julia  Ann  Chapman,  who  has  had  no  opportunity 
to  contest  the  alleged  debts,  on  which  they  claim  to  have  been 
founded,  and  against  whom  no  remedy  has  been  attempted, 
much  less  exhausted,  the  plaintiffs'  motion  for  a  receiver  in  the 
first  above-entitled  action  should  be  denied,  and  the  defendants' 
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motions  to- dissolve  the  injunction  in  each  of  the  actions  should 
be  granted  with  costs  of  the  motions  to  the  defendants.  (2  Rev. 
Stat.,  173,  174,  §  38 ;  Greenwood  a.  Broadhead,  8  Barb.,  593 ; 
Crippen  a.  Hudson,  3  Kern.,  161  ;  Reubens  a.  Joels,  Ib.,  488 ; 
Andrews  a.  Durant,  18  N.  Y.,  496.) 

II.  It  has  been  expressly  and  repeatedly  adjudged,  that  be- 
fore a  judgment-creditor  is  authorized  to  file  a  creditor's  bill,  he 
must  make  a  bona-jide  attempt  to  collect  his  debt  by  execution 
against  all  the  defendants  before  he  can  apply  to  the  court  of 
equity  for  relief.     (Child  a.  Brace,  4  Paige,  309 ;  Howard  a. 
Sheldon,  11  Ib.,  558 ;  Kirby  a.  Schoonmaker,  3  Barb.  Ch.,  46 ; 
Hendricks  a.  Robinson,  2  Johns.  CJi.,  283 ;  Wiggins  a.  Arm- 
strong, Ib.,  144;   Brinkerhoff  a.  Brown,  4  Ib.,  671.)       The 
same  rule  has  been  held  and  adopted  by  the  courts  under  the 
Code. 

III.  The  plaintiffs  in  this  action  are  not  judgment-creditors 
of  Julia  Ann  Chapman.     She  has  never  been  served  with  any 
process.     The  judgments  set  out  in  the  complaint  cannot  even 
be  read  in  evidence  against  her.      (Oakley  a.  Aspinwall,  4 
Comst.,  513  ;  1  Duer,  1 ;  3  Kern.,  500.)     In  analogous  cases,  as 
where  a  stockholder  is  sued  for  a  debt  of  the  corporation,  or  as 
surety  for  the  debt  of  his  principal,  the  judgment  is  no  evidence 
against  him  who  was  not  a  party  to  it.     (Moss  a.  McCullough, 
5  Hill,  131 ;  Boenaffe  a.  Fowler,  7  Paige,  576  ;  Thomas  a.  Hub- 
bell,  15  N.  T.,  405.) 

IY.  The  plaintiffs'  counsel  are  in  error  in  contending  that  if 
the  injunction  was  irregularly  or  improviden tally  issued,  that 
fact  may  not  be  considered,  even  where  there  has  been  a  wilful 
violation  of  it.'  (Sullivan  a.  Judah,  4  Paige,  444.) 

Y.  If  the  court  should  entertain  any  doubt  upon  the  questions 
already  presented,  no  receiver  should  be  appointed,  nor  should 
the  injunction  be  sustained,  because,  1.  There  is  no  pretence 
that  the  Chapmans  are  insolvent;  on  the  contrary,  they  are 
abundantly  able  to  pay  the  plaintiffs'  claim.  2.  They  have 
offered,  and  still  offer,  to  secure  any  recovery  that  can  be  had 
against  them  on  these  claims  in  these  suits.  (Patten  a.  Acces- 
sory Transit  Co.,  4  Abbotts'  Pr.,  235,  238.) 

ALLEN,  J. — The  plaintiffs  are  creditors  of  Isaac  L.  Hunt  & 
Co.,  a  firm  composed  of  the  defendants  Isaac  L.  Hunt  and  Julia 
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A.  Chapman,  and  in  these  actions  seek  to  reach  the  choses  in 
action,  and  equitable  interests  of  that  firm,  and  property  alleged 
to  have  been  transferred,  in  fraud  of  their  rights  as  creditors,  to 
the  defendant  George  M.  Chapman.  In  a  word,  these  actions  are 
creditors'  suits,  and  are  governed  by  the  same  rules  which  gov- 
erned creditors'  bills  in  the  late  Court  of  Chancery. 

Had  the  objection  been  urged  that  sixty  days  had  not  elapsed 
between  the  issuing  of  the  executions  upon  the  judgments  at 
law,  and  the  commencement  of  these  actions,  I  should  have  felt 
constrained  to  hold  the  objection  well  taken,  following  the  de- 
cision at  general  term  in  the  Fifth  District,  and  the  construction 
given  by  the  chancellor  to  the  statute  regulating  this  equitable 
remedy.  (Cassidy  a.  Meacham,  3  Paige,  311 ;  Strang  a.  Long- 
ley,  3  Barb.  Ch.,  650.)  But  as  it  was  not  relied  upon,  but  sim- 
ply suggested  by  the  defendants,  the  motion  will  be  decided 
without  further  reference  to  it. 

A  more  important  objection  to  the  plaintiffs'  proceeding  and 
action  is,  that  there  has  not  been  a  substantial  exhausting  of  the 
legal  remedy  against  the  debtors. 

A  creditor  at  large  cannot  resort  to  a  court  of  equity  to  reach 
the  choses  in  action  of  his  debtor,  or  to  set  aside  a  fraudulent 
sale  or  conveyance  of  property ;  neither  can  a  creditor  at  large, 
of  a  partnership,  come  into  a  court  of  equity  to  marshal  the 
partnership  assets,  and  compel  their  application  to  the  payment 
of  partnership  debts,  either  ratably  or  with  preferences. 
(Hastings  a.  Belknap,  1  Den.,  190 ;  Andrews  a.  Durant,  18  N. 
J"".,  496 ;  Reubens  a.  Joel,  3  Kem.,  488 ;  Crippen  a.  Hudson, 
7(6.,  161 ;  Greenwood  a.  Broadhead,  8  Barb.,  593 ;  Kirby  a. 
Schoonmaker,  3  Barb.  Ch.,  46.) 

But  one  of  the  debtors  was  served  with  process  in  the  action 
at  law  ;  and  although  the  judgment  is  in  form  against  both,  it  is 
not  so  for  any  purpose,  except  to  subject  the  property  which  she 
owns  jointly  with  the  other  defendants  to  the  execution  upon 
the  judgment  or  judgments  against  her.  (Oakley  a.  Aspinwall, 
4  C&mst.,  573 ;  3  Kern.,  500 ;  Code,  §§  376  et  seq.) 

All  defences  are  open  to  her  in  proceeding  to  enforce  it 
against  her ;  and  her  individual  property  cannot  be  reached,  or 
at  all  affected  by  the  judgment. 

The  statute  is,  that  "  whenever  an  execution  against  the  prop- 
erty of  a  defendant  shall  have  been  issued  on  a  judgment  at  law, 
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and  shall  have  been  returned  unsatisfied,  in  whole  or  in  part, 
the  party  suing  out  such  execution  may  file  a  bill  in  chancery 
against  such  defendant,"  &c.  (2  Rev.  Stat.,  173,  §  38.) 

No  judgment  at  law  has  been  recovered  against  Julia  Ann 
Chapman,  and  no  execution  has  been  issued  against  her  upon 
any  such  judgment ;  and  against  her,  therefore,  within  the  letter 
of  the  statute,  a  creditors'  bill  will  not  lie ;  and  yet,  without 
her,  as  a  party,  such  a  suit  would  be  defective. 

But,  aside  from  this  literal  reading  of  the  statute,  it  requires 
a  ~bona-fide  attempt  to  collect  the  debt,  by  execution  at  law,  be- 
fore the  equitable  powers  of  the  court  can  be  invoked,  in  aid  of 
the  judgment  at  law.  The  creditor  must  have  pursued  his 
legal  remedy  to  every  available  extent,  before  he  can  resort  to 
equity  for  relief. 

This  was  the  established  rule  in  chancery  before  the  Revised 
Statutes,  and  the  rule  thus  became  a  part  of  the  positive  law  of 
the  State.  (Brinkerhoff  a.  Brown,  4  Johns.  Ch.,  671 ;  Hendricks 
a.  R-obinson,  2  75.,  283  ;  Wiggins  a.  Armstrong,  /&.,  144 ;  Crip- 
pen  a.  Hudson,  and  Reubens  a.  Joel,  supra.} 

Where  there  are  two  or  more  joint-debtors,  the  remedy  at 
law  must  be  exhausted  against  all,  before  the  statute  requiring  a 
'bond-fide  attempt  to  collect  the  debt  can  be  said  to  have  been 
made.  It  is  only  on  a  failure  of  the  legal  remedy  that  equity 
lends  its  aid  in  the  collection  of  a  legal  debt. 

If  there  is  any  excuse  for  not  proceeding  to  final  execution 
against  one  or  more  joint-debtors, — as  that  he  is  out  of  the  juris- 
diction of  the  court,  a  bankrupt,  or  a  surety,  or  the  like, — the 
facts  relied  upon  should  be  stated  in  the  complaint  in  the  equi- 
table action. 

Where  the  judgment  is  against  several,  the  creditor  must  ex- 
haust his  remedy  by  execution  against  all  before  he  can  come 
into  a  court  of  equity  for  relief.  (Child  a.  Bean,  4  Paige,  309.) 
The  reasoning  of  Vice-chancellor  Gardiner,  fully  approved  by 
the  chancellor,  is  entirely  applicable  to  the  case  of  joint-debtors, 
when  all  had  not  been  served  with  process,  or  so  proceeded 
against  as  to  subject  their  individual  property  to  an  execution 
at  law,  which  is  this  case.  For,  if  having  a  judgment,  it  is  ne- 
cessary to  resort  to  execution  against  all,  a  fortiori,  it  is  neces- 
sary that  the  demand  should  be  established  by  a  judgment  at 
law  as  a  valid  demand  against  all. 
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It  would  be  a  palpable  evasion  of  the  statute  to  permit  a 
creditor  to  obtain  a  judgment  against  joint-debtors,  by  service 
upon  one,  and  upon  the  return  of  an  execution  resort  to  equity ; 
and  great  abuse  not  only  might  but  almost  inevitably  would 
result  from  such  practice. 

The  best  firms  in  New  York  city  might  find  themselves  de- 
fendants in  a  creditors'  suit,  upon  the  return  of  an  execution, 
upon  such  a  judgment  by  the  sheriff  of  the  county  of  Kings  or 
"Westchester,  where  the  party  sued  might  chance  to  reside,  and 
the  courts  would  be  flooded  with  litigation  entirely  unnecessary. 

Judge  Gardiner  says :  "  The  necessity  contemplated  by  the 
decision  upon  the  subject  should  exist  and  be  established  before 
resort  to  this  court.  Sound  policy  requires  this ;"  and  again  : 
"  The  only  way  to  guard  this  court  from  an  influx  of  business 
that  will  be  overwhelming,  and  to  save  debtors  from  an  expense 
equally  destructive  to  their  interests  and  the  interests  of  their 
creditors,  is  strictly  to  adhere  to  the  wholesome  rule,  that,  be- 
fore relief  can  be  had  here,  the  remedy  at  law  must  be,  not  in 
name  only,  but  in  fact,  exhausted."  The  chancellor  in  the  same 
case  says,  "that  where  there  are  several  defendants  in  a  judg- 
ment, who  are  jointly  holden  for  the  payment  of  the  plaintifTs 
debt,  he  should  exhaust  his  legal  remedy,  by  execution  against 
the  property  of  all,  before  he  applies  to  this  court  for  relief." 
Most  certainly,  the  legal  remedy  cannot  be  exhausted,  when  not 
only  no  execution  has  been  issued  but  no  judgment  has  been 
obtained  against  all. 

Both  judgment  and  execution  against  all  are  necessary  to  en- 
title the  creditors  to  this  equitable  relief.  The  same  principle 
was  reaffirmed  in  Howard  a.  Sheldon  (11  Paige,  558) ;  and  this 
case  is  not  distinguished  from  that,  by  the  fact  that,  in  that 
there  was  a  former  judgment  against  all  the  defendants  for  the 
same  debt.  Here  there  ought  to  have  been  one. 

It  is  unjust  to  all  the  joint-debtors,  as  well  those  served  as  those 
not  served,  to  subject  them  and  their  joint  property  to  the  costs 
of  this  expensive  remedy  before  the  cheap  remedy  at  law  has 
been  fairly  and  fully  tried.  It  is  especially  unjust  to  the  party 
not  served,  because  he  is  made  to  bear  a  part  of  these  unneces- 
sary costs  without  notice  of  any  attempt  to  collect  the  debt  at 
law,  or  any  opportunity  to  prevent  the  expense  by  paying  the 
debt.  It  is  unjust  to  him  upon  another  ground  for  he  is  a  ne- 
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cessary  party  to  the  creditors'  suit,  not  to  protect  his  interest  in 
the  partnership  effects,  for  he  could  not  be  heard,  or  object  to 
the  validity  or  regularity  of  the  judgment ;  but  that  he  may  be 
charged  with  contribution  to  his  co-defendants,  whose  property 
may  be  appropriated  to  the  payment  of  this  joint  debt.  (Com- 
mercial Bank  a.  Meach,  7  Paige,  448.)  It  is  but  just  he  should 
have  the  opportunity  to  contest  his  liability  in  an  action  at  law, 
before  he  should  be  compelled  in  equity  to  contribute  to  the 
payment  of  the  demand. 

A  greater  effect  is  claimed  for  the  judgment  against  joint- 
debtors,  after  service  of  process  upon  one,  other  than  the  stat- 
ute contemplates.  The  statute  only  undertakes  to  declare  the 
mode  and  manner  of  executing  such  judgment  by  legal  process. 

It  does  not  purport  to  declare  what  shall  be  an  exhausting  of 
the  legal  remedy,  so  as  to  entitle  the  plaintiff  to  equitable  relief, 
or  to  say  what  effect  shall  be  given  to  the  judgment,  except  as 
it  authorizes  process  in  a  prescribed  form  upon  it,  and  ulterior 
or  supplemental  proceedings  in  the  nature  of  an  action  founded 
upon  it  to  charge  the  defendants  not  originally  served  with  pro- 
cess. 

The  statute  authorizes  judgment  in  form  against  all,  and  the  ex- 
ecution necessarily  follows  the  judgment;  but  it  directs  an  in- 
dorsement upon  the  execution  of  the  names  of  the  defendants  not 
served  with  process,  and  only  permits  it  to  be  levied  of  the  indi- 
vidual property  of  the  defendants  served  with  process,  and  the 
personal  property  of  such  defendants,  owned  by  them  as  partners 
with  the  other  defendants,  or  any  of  them.  (2  Rev.  Stat.,  377.)  The 
Code  (§  136),  substantially  re-enacts  this  provision.  The  judg- 
ment is  no  lien  upon  the  real  estate  of  the  defendants  not  served, 
or  upon  any  which  he  owns  as  tenant  in  common  with  his  co-de- 
fendant. The  Joint-Debtor  Act  never  contemplated  giving  the 
judgment  authorized  by  it  any  other  or  greater  effect  than  that 
declared  by  the  act  itself;  and  it  would  be  unjust  to  give  it  all 
the  effect  of  judgment,  after  service  upon  all  the  defendants,  for 
the  purposes  of  this  equitable  action. 

I  am  of  opinion  that  the  remedy  at  law  has  not  been  exhausted, 
and  that  the  motion  for  a  receiver  should  be  denied,  and  the 
injunction  in  the  Askham  suit  be  dissolved. 

There  was  no  express  trust  created  for  the  payment  of  the 
firm  debts  upon  the  occasion  of  the  transfer  by  Hunt  to  Julia 
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Ann  Chapman,  and  the  equity  of  copartnership  creditors  to  be 
paid  out  of  the  copartnership  property  is  subordinate  to  the 
right  of  the  partners  to  dispose  of  the  effects  as  they  shall  see 
fit,  until  a  foundation  is  laid  for  equitable  interference. 

This  ground  can  only  exist  after  the  legal  remedies  are  ex- 
hausted, or  upon  the  insolvency  or  bankruptcy  of  the  partners. 
There  is  no  allegation  of  the  insolvency  of  the  firm,  or  that  Julia 
Ann  Chapman  is  not  abundantly  able  to  respond  to  all  the 
claims  against  the  partnership. 

This  could  hardly  be  alleged  in  the  face  of  the  standing  offer 
to  give  security  for  the  payments  of  all  judgments  that  shall  be 
recovered  against  her.  The  rights  of  the  plaintiffs  are  not  in 
jeopardy  so  as  to  call  for  and  authorize  the  interference  of  the 
court  in  the  marshalling  the  assets  for  their  benefit. 

In  the  action  at  the  suit  of  Field  and  others,  there  is  a  diffi- 
culty in  the  way  of  considering  the  motion  to  dissolve  the  in- 
junction. The  defendant  George  M.  Chapman,  is  charged  with 
contempt  of  court  in  the  violation  of  the  injunction,  and  an  at- 
tachment is  asked  against  him  upon  affidavits  making  a  prima- 
facie  case  against  him. 

Upon  the  affidavits,  as  well  on  behalf  of  the  defendant  as  the 
plaintiff,  it  is  very  evident  that  there  has  been  a  breach  of  the 
injunction-order.  It  is  not  denied  that  some  of  the  goods  which 
were  of  the  stock  of  Isaac  L.  Hunt  &  Co.,  and  which  have  come 
to  the  possession  of  George  H.  Chapman,  have  been  sold  and 
disposed  of  by  him  or  by  his  clerks  and  agents  by  his  authority. 
This  authority  was  not  conferred  in  words  or  expressly  given, 
but  he  made  the  clerks  in  his  store  his  agents  for  the  sale  of  his 
goods,  and  kept  these  goods  commingled  with  the  goods  which 
he  had  acquired  from  other  sources,  and  made  no  effort  to  sep- 
arate the  goods  and  enable  his  clerks  to  observe  the  injunction. 
He  was  and  is  responsible  in  this  proceeding  for  the  acts  of  his 
agents  and  servants,  and  it  is  no  answer  for  him  to  say,  that  upon 
being  served  with  the  order  he  informed  his  clerks  of  it  and  left 
the  store  to  their  management,  and  took  no  personal  part  in  the 
sale  of  goods.  Process  of  this  court  cannot  be  disregarded, 
evaded,  set  at  naught,  in  this  way.  There  is  but  little  if  any 
distinction  between  violation  by  others,  thus  connived  at  by  the 
defendant,  and  a  wilful  violation  by  the  defendant  himself. 

It  is  well  settled  that  a  party  in  contempt  cannot  apply  to  the 


330  ABBOTTS'  PRACTICE  REPORTS. 

Field  a.  Chapman. 

court  for  a  favor.  (2  Barb.  Ch.,  287.)  It  is  said  that  a  party  is 
not  considered  as  actually  in  contempt  until  an  attachment  is 
sealed.  (Ib.,  282.)  But  this  seems  to  be  applicable  only  to 
technical  contempts,  or  contempts  not  involving  a  disregard  of 
any  special  order  of  the  court,  as  for  not  answering,  or  not  pay- 
ing costs  ordered  to  be  paid.  (1  Dan.  Ch.,  556.)  In  Evans  a. 
Yan  Hall  (Clarke,  22),  the  defendant  was  not  permitted  to  move 
to  set  aside  a  writ  of  ne  exeat  upon  the  merits,  where  the  affida- 
vits made  a  prima-facie  case  of  contempt  against  him  for  a  vio- 
lation of  an  injunction  in  the  same  action.  A  party  cannot  be 
heard  in  a  matter  which  is  not  a  strict  right,  while  he  is  in  con- 
tempt. (Johnson  a.  Pinney,  1  Paige,  646.) 

He  may  show  that  the  proceedings  against  him  subsequent 
to  the  order,  the  violation  of  which  is  charged  as  a  contempt, 
and  the  order  charging  him  with  the  contempt,  have  been  irreg- 
ular (King  a.  Bryant,  3  M.  &  C.,  191) ;  and  although  a  plaintiff 
is  in  contempt  for  non-payment  of  costs,  he  may  have  an  attach- 
ment against  the  defendant  for  not  answering,  as  this  is  the  or- 
dinary process  of  the  court,  and  otherwise  the  suit  would  be 
absolutely  stopped.  (Wilson  a.  Bates,  H>.,  197 ;  and  see  Miles 
a.  Young,  9  Ves.,  172 ;  Anonymous,  15  Ib.,  175.)  In  Odell  a. 
How  (1  Molloy,  492),  the  defendant  was  allowed  to  move,  by 
consent,  to  set  aside  the  order  awarding  an  attachment  against 
him  for  irregularity,  but  the  court  said  that  for  any  other  pur- 
pose he  must  appear  in  vinculis.  Rogers  a.  Patterson  (4  Paige, 
450)  affirms  the  rule  that  a  party  in  contempt  has  no  right  to 
ask  the  court  for  a  favor.  It  is  in  one  sense  a  favor  to  ask  the 
court  to  review  its  decision  and  decide  anew  upon  the  merits  of 
the  application  for  an  injunction.  In  another  sense  it  is  not  but 
a  right  that  a  party  should  be  relieved  from  process  inadvert- 
ently granted,  and  should  not  be  subjected  without  cause  to  the 
operation  of  the  extraordinary  process  of  the  court.  (See  1 
Dan.,  Perkin's  ed.,  554  et  seq.) 

Upon  passing  upon  the  question  of  contempt,  the  court  will 
not  look  into  the  merits  of  the  case.  So  long  as  the  injunction 
remains  in  force,  it  is  the  duty  of  parties  to  obey  it,  and  the  duty 
of  the  court  to  punish  every  breach  thereof;  and  in  the  words 
of  the  chancellor,  "  in  no  case  can  a  defendant  be  permitted  to 
disobey  an  injunction  regularly  issued,  whatever  may  be  the 
final  decision  of  the  court  upon  the  merits  of  the  cause."  If 
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there  is  not  sufficient  equity  upon  the  face  of  the  bill  to  support 
the  injunction,  the  proper  course  is  to  apply  at  once  for  its  dis- 
solution. But  in  the  imposition  of  the  tine  and  the  punishment 
of  the  contemnor,  the  court  will  take  into  consideration  the 
merits  of  the  action  and  the  right  of  the  party  to  the  writ. 
(Sullivan  a.  Judah,  4  Paige,  444.) 

In  this  case  we  have  a  precedent  of  a  motion  entertained  and 
granted  dissolving  the  injunction  while  the  party  was  in  con- 
tempt for  its  violation.  There  was,  as  in  this  case,  an  applica- 
tion for  an  attachment  for  a  breach  of  the  injunction,  and  a  cross- 
motion  for  a  dissolution  of  the  injunction  ;  and  the  latter  appli- 
cation was  granted  upon  the  ground  that  there  was  no  equity 
in  the  complainant's  bill  entitling  him  to  the  writ.  Upon  the 
disposition  of  the  motion  for  an  attachment  at  another  day,  the 
chancellor  charged  the  defendant  with  the  payment  of  the  costs 
of  the  proceedings  for  a  contempt,  and  upon  payment  of  those 
costs  dismissed  the  proceedings. 

The  violation  of  the  injunction  was  in  that  case  wilful  and 
deliberate ;  but  the  chancellor  was  of  opinion  that  there  was  no 
equity  in  the  complainant's  bill,  and  that  therefore  he  had  sus- 
tained no  damage  to  which  he  was  entitled  upon  a  breach  of 
the  injunction,  and  the  excuse  offered  he  thought  sufficient  to 
prevent  the  imposition  of  any  considerable  fine  as  a  punishment 
for  contemning  the  process  of  the  court. 

With  my  view  of  the  merits  of  this  action,  I  cannot  do  better 
than  follow  this  precedent.  If  I  am  right  in  my  conclusion  that 
no  case  is  made  by  the  complainant  against  the  defendants, 
Julia  and  George  M.  Chapman,  the  injunction  must  be  dissolved 
upon  the  hearing  of  the  action,  and  the  plaintiffs  will  not  be 
entitled  to  any  benefit  from  it ;  but,  on  the  contrary,  large  dam- 
ages will  have  accrued  to  the  defendants  by  reason  of  that  pro- 
cess, for  which  the  plaintiffs  may  be  liable  to  respond. 

It  follows,  that  the  plaintiffs  not  being  entitled  to  the  injunc- 
tion-order, can  suffer  no  legal  damages  by  reason  of  its  disregard 
by  the  defendants. 

But  the  plaintiffs  are  entitled  to  full  indemnity  for  the  ex- 
penses of  proceedings  for  the  violation  of  the  injunction,  which 
I  fix  at  $125.  Upon  payment  of  that  sum  as  and  for  the 
costs  and  expenses  of  the  application  for  attachment,  the  pro- 
ceeding for  the  punishment  of  the  contempt  will  be  dismissed 
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and  the  injunction  will  be  dissolved.  If  the  defendants  do  not 
elect  to  pay,  and  pay  the  said  sum  within  20  days,  then  an  at- 
tachment will  issue  returnable  at  some  term  of  this  court  in  the 
first  district,  with  an  order  indorsed  thereon  holding  the  said 
George  M.  Chapman  to  bail  in  the  sum  of  $1,000,  and  the  mo- 
tion for  the  dissolution  of  the  injunction  will  abide  the  order  of 
the  court  upon  the  return  and  disposal  of  the  attachment.  The 
costs  upon  the  other  motion  will  abide  the  event  of  the  action. 


HARTT  a.  HARYEY. 

Supreme  Court,  First  District ;  Special  Term,  August,  1861. 

DAMAGES   FOR  WITHHOLDING  CERTIFICATE   OF  ELECTION. — TITLE 
TO  OFFICE  HOW  TO  BE  TRIED. 

Where  the  complaint  claimed  compensation,  in  damages,  for  alleged  wrongful 
•withholding  of  the  certificate  of  election  of  the  plaintiffs,  as  trustees  of  a  reli- 
gious corporation,  and  keeping  the  defendants  out  of  office  ;  and  also,  that  the 
certificate  of  the  defendants,  who  claimed  the  office,  be  declared  null  and  void  ; 
— Hdd,  that  the  complaint  must  be  dismissed.  The  question  of  title  should  be 
tried  by  an  action  or  proceeding  in  the  nature  of  quo  wairanto. 

Motion  to  dismiss  complaint. 

This  action  came  on  for  trial  before  the  court  at  special  term. 
At  the  trial,  the  defendants  moved  to  dismiss  the  complaint. 
The  substance  of  the  complaint  is  set  forth  in  the  opinion  of  Mr. 
Justice  Mullin,  on  the  motion  to  continue  an  injunction  granted 
at  the  commencement  of  the  action.  (10  Ante,  321.) 

JZdward  Gilbert  and  William  Curtis  Noyes,  for  the  plaintiffs. 
Elisha  W.  Chester,  for  the  defendants  White  and  Smith. 

Elial  F.  Hall,  for  the  defendants  Harvey  and  Tompkins. — I. 
The  issue  of  title  to  the  office,  raised  by  the  pleadings,  if  mate- 
rial, can  be  tried  only  by  a  court  of  law,  with  a  jury,  and  a  court 
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of  equity  will  not  assume  jurisdiction,  provisionally,  to  enjoin 
either  of  the  contesting  claimants,  pending  the  litigation  at  law. 
(See  Opinion  of  MULLIN,  J.,  10  Abbotts'  Pr.,  321.  See,  further, 
Tappan  a.  Gray,  9  Paige,  507 ;  7  IUtt,  259 ;  Deklyn  a.  Davis, 
Ilopk.,  135 ;  People  a.  Draper,  4  Abbotts'  Pr.,  333.) 

II.  If,  according  to  the  view  of  the  plaintiffs'  counsel,  this  be 
an  action  for  damages  for  fraud, — for  a  malicious  conspiracy  to 
defraud  the  plaintiifs  of  their  right, — "  the  injunction  being  in 
aid  of  the  right,"  then  it  is  sufficient  to  say,  that  there  is  no  al- 
legation of  fraud  against  Harvey  and  Tompkins — the  defendants 
sought  to  be  enjoined.     Nothing  is  said  in  the  complaint  about 
any  connivance  or  collusion  on  their  part  with,  or  acquiescence 
in,  or  knowledge  of,  the  fraud  with  which  the  other  defendants 
are  charged.     As  to  them,  therefore,  the  action  must  fall  to  the 
ground.     (Jenkins  a.  Waldron,  11  Johns.,  114.) 

III.  It  is  extremely  doubtful  whether  a  private  action  like 
this,  for  damages,  can  be  sustained  at  all.     Be  this  as  it  may,  in 
none  of  the  cases  cited  as  analogous,  was  any  equitable  relief 
aiForded.     These  are  (besides  Jenkins  a.  "Waldron,  cited  in  fore- 
going point)  Wheeler  a.  Patterson  (1  N.  IT.,  88) ;    Lincoln  a. 
Hapgood  (11  Mass.,  350);   Weckerley  a.  Geyer  (11  Serg.  <& 
Raw.,  35).     1.  It  is  not  pretended  that  there  are  any  emolu- 
ments connected  with  the  office,  nor  is  any  special  damage 
averred.     2.  The  office  of  trustee  does  not  clothe  the  incumbent 
with  any  new  franchise.  The  franchises  of  the  corporation  belong 
not  to  the  trustees  exclusively,  but  to  the  entire  body  of  corpo- 
rators.  In  this  respect  they  are  no  better  off  than  public  officers. 
(Robertson  a.  Bullions,  1  Kern.,  243.)     3.  The  society  itself  may 
cut  off  the  trustees  from  their  office  before  the  expiration  of 
their  term,  by  reducing  their  number,  and  they  will  have  no 
legal  remedy.     (Statute  of  1813,  §  9 ;  2  Rev.  Stat.,  609,  Banks' 
ed.)    4.  Such  a  trustee  then,  has  no  right  of  property  in  his  of- 
fice.    It  is  a  mere  naked  power,  unconnected  with  any  interest, 
apart  from  that  of  every  corporator,  and  cannot  be  the  subject 
of  a  private  action  for  damages.     (Opinion  of  DENIO,  J.,  in 
People  a.  Fulton,  1  Kern.,  94.) 

IY.  The  natural,  obvious  mode  of  redress  for  the  plaintiffs, 
was  to  proceed  at  law  by  mandamus  or  quo  warranto.  The 
former  they  have  done,  and  by  it  have  obtained  a  part  of  the 
relief  sought  for  in  this  action.  (See  11  Abbotts'  Pr.,  179.) 
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SUTHERLAND,  J. — It  is  true  that  the  complaint  in  this  case  asks 
for  compensation  in  damages  for  the  alleged  wrongful  withhold- 
ing of  the  certificate,  and  keeping  the  plaintiffs  out  of  office ; 
and,  also,  that  the  certificate  of  the  defendants  be  declared  null 
and  void ;  but  it  is  perfectly  plain  that  the  main  relief  asked 
for  in  the  complaint,  is  the  judgment  or  determination  of  the 
court,  that  the  defendants  were  not  regularly  elected,  and  are 
not  entitled  to  the  office,  and  that  the  plaintiffs  were  regularly 
elected,  and  are  entitled  to  the  office. 

If  the  plaintiffs  were  not  regularly  elected,  and  are  not  enti- 
tled to  the  office,  then  the  certificate  has  not  been  wrongfully 
withheld  from  them,  and  they  are  not  entitled  to  any  compen- 
sation in  damages,  or  to  have  the  certificate  of  the  defendants 
declared  null  and  void. 

There  can  be  no  damages  given  to  the  plaintiffs,  nor  can  the 
defendants'  certificate  be  declared  null  and  void,  without  first 
determining  the  title  to  the  office. 

The  damages  and  equitable  relief  asked  for  in  the  complaint, 
are  asked  for  as  mere  incidents  of  the  main  relief  asked  for, — 
to  wit,  the  judgment  of  the  court  on  the  question  of  the  right 
and  title  to  the  office. 

It  follows  that  the  complaint  should  be  dismissed,  for  it  is 
clear  that  this  court  has  not  j  urisdiction  to  try  this  question  of 
title  in  this  action.  It  should  be  tried  by  an  action  or  proceed- 
ing in  the  nature  of  quo  warranto. 

Judge  Mullin's  opinion  in  Hartt  a.  Harvey  (10  Abbotts'  Pr., 
321),  is,  in  my  opinion,  conclusive  on  this  point. 


ROEDER  a.  ORMSBY. 

Court,  First  District;  Special  Term,  September,  1861. 
PLEADING. — DEMURRER. 

A  pleading  cannot  be  demurred  to  on  the  ground  of  redundancy,  nor  indefinite- 
ness,  nor  because  it  demands  greater  relief  than  the  facts  stated  therein  will 
justify. 
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A  complaint  by  a  father,  showing  that  the  negligence  of  the  defendants'  servant 
caused  the  death  of  the  plaintiffs  infant  child,  and  "  that  the  plaintiff  was  and 
will  be  compelled  to  pay  $100  for  medical  attendance,  funeral  and  other  ex- 
penses, caused  by  the  death  of  his  son,"  is  sufficient  on  demurrer  under  subdi- 
vision 6  of  section  144  of  the  Code.  Though  no  expenses  can  be  recovered  ex- 
cept such  as  are  necessary  and  reasonable,  they  need  not  be  so  described  in  the 
complaint. 

Demurrer  to  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  facts  are  sufficiently  stated  in  the  opinion. 

John  Flanagan,  for  the  defendants. — I.  So  far  as  the  com- 
plaint is  founded  upon  the  death  of  the  deceased,  the  plaintiff 
has  no  right  to  sue.  The  administrator  is  the  proper  plaintiff. 
(Laics  of  1847,  ch.  450 ;  Laws  of  1849,  ch.  256.) 

II.  The  other  branch  of  the  complaint  does  not  show  that  any 
expense  has  actually  been  incurred,  or  if  any,  for  what  purposes. 
It  is  not  enough  to  state  that  he  was  compelled  to  pay.  (Pack- 
ard a.  Hill,  7  Cow.,  434,  442.) 

TF.  J.  A.  Fuller,  for  the  plaintiff. — I.  This  complaint  contains 
two  causes  of  action  :  1,  for  the  death  of  the  child ;  and  2,  for  the 
expenses  thereby  incurred  by  the  father.  "We  admit  that  the 
first  appertains  to  the  administrator  only. 

II.  But  the  demurrer  is  general  to  the  whole  complaint.     It 
should  have  specified  other  grounds,  and  singled  out  the  defec- 
tive claim.     (Wilson  a.  Mayor,  &c.,  15  How.  Pr.,  500;  Butler 
a.  Wood,  10  11.,  222 ;  Hillman  a.  Hillman,  14  II.,  456 ;  El- 
dfidge  a.  Bell,  12  n.,  547.) 

III.  The  second  claim  is  good.    (Wosley  a.  C.  II.  &  D.  R.  R., 
1  Ilandy,  Ohio,  481.)     If  not  stated  with  precision,  the  remedy 
is  not  by  demurrer.     (Richards  a.  Edick,  17  Barb.,  260.) 

LEONARD,  J. — The  defendants  have  interposed  a  general  de- 
murrer to  the  plaintiff's  complaint. 

The  complaint  alleges  that  the  servants  of  the  defendants, 
while  driving  their  cart,  negligently  and  carelessly  run  over  the 
plaintiff's  son,  an  infant  under  five  years  of  age,  who  died  from 
the  injuries  then  received. 
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"  That  the  plaintiff  was,  and  will  be  compelled  to  pay  $100 
for  medical  attendance,  funeral  and  other  expenses,  caused  by 
the  death  of  his  sou." 

"  That  he  was  also  deprived  of  the  comfort,  society,  fellowship, 
assistance,  and  services  of  his  son,  to  his  loss  and  damage  $5,000," 
and  demands  judgment  for  $5,100,  and  costs. 

The  plaintiff's  counsel,  on  the  argument,  conceded  that  he 
could  not  recover  for  the  loss  of  the  comfort,  society,  fellowship, 
assistance,  or  services  of  his  son.  This  admission,  frankly  made, 
supersedes  the  necessity  for  considering  that  portion  of  the  com- 
plaint. 

The  defendants'  counsel,  with  equal  frankness,  admits  the 
plaintiff's  right  to  recover  for  necessary  expenses  actually  in- 
curred for  medical  attendance,  and  for  reasonable  funeral 
charges,  required  by  the  injuries  complained  of,  or  by  the  death 
of  the  plaintiff's  son,  but  insists  that  the  averments  of  the  com- 
plaint are  defective  in  these  respects. 

The  language  is  somewhat  inartificial,  but  it  indicates  suffi- 
ciently what  are  the  expenses  for  which  the  plaintiff  claims  to 
recover.  If  a  party  will  be  compelled  to  pay  the  expenses  re- 
ferred to,  I  think  we  may  say  they  have  been  incurred.  The 
plaintiff  can  recover  only  for  such  expenses  as  are  necessary  and 
reasonable,  but  the  omission  of  these  words  will  not  in  this  case 
vitiate  the  complaint.  Some  amount  must  inevitably  have  been 
incurred  for  the  funeral  charges.  The  "  other  expenses"  men- 
tioned can  be  ascertained  by  a  bill  of  particulars  if  the  defend- 
ants require  it;  or  the  plaintiff  may  be  required  to  make  his 
complaint  more  definite  and  certain. 

The  demurrer  is  general  to  the  whole  complaint,  alleging  only 
that  it  does  not  state  a  cause  of  action. 

I  think  a  good  cause  of  action  has  been  stated  in  respect  to 
these  expenses. 

A  claim  for  injuries  or  damage  for  which  no  recovery  in  this 
action  can  be  had,  will  not  render  the  whole  complaint  vicious, 
if  there  is  any  damage  mentioned  which  legitimately  flows  from 
the  act  complained  of.  The  allegation  or  claim  for  damages  by 
reason  of  the  death  of  the  child  must  be  considered  as  surplusage 
or  irrelevant  matter.  It  is  not  a  separate  or  distinct  count.  It 
might  be  stricken  out  on  motion. 

There  being  sufficient  facts  stated  to  constitute  a  cause  of  ac- 
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tion,  the  demurrer  must  be  overruled,  with  leave  to  the  defend- 
ants to  answer  in  twenty  days. 

In  case  the  plaintiff  amends  his  complaint,  the  costs  of  the 
demurrer  will  abide  the  event  of  the  action.  Otherwise,  the 
order  will  direct  the  payment  of  costs  by  the  defendants. 


McKENZIE  a.  RHODES. 

Supreme  Court,  First  District;  General  Term,  Sept.,  1861. 
ATTORNEY'S  LIEN  FOR  COSTS.* 

Where,  in  an  action  by  a  husband  against  his  wife  and  others,  to  set  aside  convey- 
ances, by  the  husband,  of  property  to  a  third  party,  and  by  the  third  party  to  the 
wife,  in  which  action  a  receiver  of  the  property  conveyed  had  been  appointed, 
the  attorney  for  the  wife  had  received  no  compensation  for  his  services,  and 
had  in  addition  rendered  himself  liable  to  pay  fees  of  counsel  associated  with 
him  in  the  suit  at  the  wife's  request,  and  the  parties  to  the  action  had  settled 
the  suit  with  notice  to  the  wife's  attorney,  who  then  expressed  his  willingness 

0  In  DK  GRAW  a.  BOARDMAN  (Supreme  Court,  First  District,  Chambers,  August,  1861), 
it  was  Hdd,  that  where  defendant  shows,  in  answer  to  an  application  for  an  attach- 
ment for  not  complying  with  an  order  in  supplementary  proceedings,  that  he  has 
settled  the  judgment  with  plaintiff,  the  court  will  not  look  beyond  the  papers  to 
see  if  the  attorney's  lien  has  been  disregarded. 

LEONARD,  J. — The  plaintiff  moves  for  an  attachment  on  affidavit,  showing  that 
the  defendants  failed  to  appear  at  the  return-day  of  proceedings  supplementary  to 
execution. 

The  defendants  show,  by  affidavits,  etc. ,  that  before  the  return-day  they  settled 
with  the  plaintiff  and  obtained  a  satisfaction-piece  of  the  judgment  from  him, 
duly  executed. 

This  is  all  that  appears  from  the  papers. 

1  cannot  look  outside  of  the  papers  to  ascertain  whether  the  lien  of  the  plain- 
tiffs attorney,  for  his  costs,  has  been  disregarded  in  the  settlement. 

The  motion  is  denied,  without  costs. 

In  four  cases  of  THB  EAST  RIVKR  BANK  a.  KIDD  (Supreme  Court,  First  District, 
Chambers,  October,  1861),  it  was  Hdd,  that  section  293  of  the  Code,  which  provides 
that  after  the  issuing  of  execution  against  property,  any  person  indebted  to  the 
judgment-debtor  may  pay  to  the  sheriff  the  amount  of  his  debt,  or  so  much  there- 
of as  shall  be  necessary  to  satisfy  the  execution,  does  not  deprive  an  attorney  of 
bis  lien  for  costs  on  a  judgment  in  favor  of  such  judgment-debtor. 

The  cases  came  up  on  a  motion  to  vacate  a  certain  modification  of  an  order  of 
VOL.  XIII.— 22 
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to  waive  compensation  for  his  services  if  the  sums  in  which  he  was  liable  to  his 
associate  counsel  and  his  disbursements  were  paid  him  -.—Held,  on  appeal  by  the 
wife's  attorney  from  orders  discontinuing  the  action  and  discharging  the  re- 
ceiver, that  the  orders  must  be  vacated  unless  the  plaintiff  consented  to  pay  dis- 
bursements and  counsel-fees  for  which  the  wife's  attorney  was  liable  or  which 
he  had  paid. 

discontinuance.  It  appeared  that  on  the  21st  day  of  August,  1861,  the  plaintiffs 
procured  an  order  of  court  ex  parte,  that  the  plaintiffs  have  leave  to  discontinue 
the  four  actions,  and  that  the  plaintiffs  pay  to  the  defendants  named  in  the  order 
their  costs  to  be  taxed.  The  costs  were  adjusted,  when  the  plaintiffs,  under  section 
293  of  the  Code,  sought  to  pay  the  judgments  to  the  sheriff  upon  an  execution 
against  the  defendant  in  favor  of  one  Jenkins.  The  defendant's  counsel  then  ob- 
tained, ex  parte,  an  order  modifying  the  ord^r  above  recited  so  far  as  to  direct  the 
plaintiffs  to  pay  to  defendant's  attorneys  the  costs  to  be  taxed.  Plaintiffs  then 
made  this  motion  to  vacate  such  modification. 

Banks  Sf  Anderson,  for  the  plaintiffs. — I.  In  this  case  execution  has  been  issued 
by  Charles  Jenkins  ;  and  by  section  293  of  the  Code,  the  plaintiffs  had  the  right 
to  pay  the  debt  to  the  defendant,  to  the  sheriff  on  that  execution.  The  court  will 
not,  on  motion,  deprive  the  plaintiffs  of  a  statutory  right. 

II.  The  cases  cited  by  defendant's  counsel  only  show  that  on  a  motion  the  court 
will  refuse  to  interfere  to  the  prejudice  of  the  attorney's  lien.     In  this  case  the 
defendants  ask  the  court  to  go  much  further  ;  they  ask  the  court  to  direct  a  sat- 
isfaction of  the  lien. 

III.  In  a  motion  which  is  in  the  discretion  of  the  court,  it  may  refuse  relief  in 
furtherance  of  a  statutory  right  where  such  right  is  not  favored  ;  but  it  has  no 
power  to  grant  a  motion  which  will  deprive  a  party  of  such  statutory  right. 

IV.  The  order  directing  payment  to  the  defendant's  attorneys  should  be  vacated, 
and  the  parties  left  to  their  rights  under  execution  and  under  the  statutes. 

G.  Sackelt.  for  the  defendant. — This  is  not  a  case  of  set-off,  but  it  was  formerly 
held  in  cases  of  set-off  that  one  judgment  would  not  be  set  off  against  another,  as 
between  same  parties,  so  as  to  prejudice  the  attorney's  lien  for  costs  (Cole  a.  Grant, 
2  Gti.,  105  ;  Devoy  a.  Boyer,  3  Johns.,  247)  ;  and  it  is  so  now  in  the  Superior  Court. 
(Smith  a.  Lowden,  1  Sandf.,  696  ;  Gihon  a.  Fryatt,  2  Jb.,  638.)  This  rule  was 
changed  in  Nicoll  a.  Nicoll  (16  Wend.,  446),  giving  the  statute  of  set-off  a  more 
imperative  construction  as  between  parties  mutually  holding  judgments  against 
each  other.  (See,  also,  Martin  a.  Kanouse.  17  How.  Pr.,  146;  9  Abbotts'  Pr.,  370, 
note.)  The  changing  of  this  rule  does  not  in  any  way  affect  the  case  in  question  ; 
the  attorney's  lien  would  still  be  protected  on  motion,  though  it  cannot  be  recog- 
nized in  an  action  to  procure  a  set-off  by  reason  of  the  statute.  In  the  cases  in 
question  the  statute  of  set-off  is  not  applicable  ;  the  judgment-debtor  insists  on 
the  right  to  pay  the  judgment  for  costs  to  a  third  party,  and  asks  the  protection 
of  the  court  in  so  doing.  The  judgment  in  this  case  equitably  belongs  to  the  at- 
torney, and  he  is  entitled  to  all  the  rights  of  an  assignee.  (Wilkins  a.  Batterman. 
4  Barb.,  47  ;  Ainslie  a.  Boynton,  2  76.,  258.)  And  no  equity  whatever  can  be  vio- 
lated by  directing  payment  to  the  attorney.  The  case  of  Sherwood  a.  Buffalo  & 
N.  Y.  City  R.  R.  Co.  (12  How.  Pr.,  136)  is  claimed  as  a  case  directly  in  point,  to 
the  effect  that  the  attorney's  lien  for  costs  is  paramount  to  the  claim  of  a  third 
party  having  a  judgment. 

CLEKKK.  J.,  on  this  ground,  denied  the  motion,  without  costs. 
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Appeal  from  orders  discontinuing  action,  and  discharging  the 
appointment  of  receiver. 

This  action  was  commenced  in  August,  1859,  to  set  aside  two 
conveyances  made  on  the  10th  and  llth  November,  1857,  by 
which  the  leasehold  property,  No.  765  Broadway,  in  the  city  of 
New  York,  was  assigned  by  the  plaintiff  to  Rhodes,  and  by 
Rhodes  to  Jane  McKenzie,  who  was  the  wife  of  plaintiff.  The 
property  was  worth  about  $35,000,  and  at  the  time  of  the  con- 
veyance was  mortgaged  for  $8,500. 

About  seven  months  after  the  assignment  of  the  property  to 
her,  Mrs.  McKenzie  left  her  husband,  and  commenced  an  action 
against  him  for  a  limited  divorce,  on  the  grounds  of  cruelty, 
drunkenness,  &c. ;  he  defended  the  action,  and  demanded  a 
divorce  from  her  on  similar  charges.  After  a  protracted  litiga- 
tion, it  was  determined  by  the  court,  that  no  cause  for  divorce 
appeared  on  either  side,  and  the  complaint  was  dismissed. 

The  present  action  was  commenced  while  the  divorce  suit  was 
pending :  the  plaintiff  alleging  that  the  conveyances  by  which 
the  title  to  the  property  was  transferred  to  his  wife  were  made 
without  consideration,  and  while  he  was  in  a  state  of  complete 
intoxication,  induced  by  his  wife,  for  the  purpose  of  obtaining 
the  conveyances. 

In  the  month  of  October,  1858,  Mrs.  McKenzie  employed  Mr. 
Samuel  J.  Glassey,  as  her  attorney  and  counsel,  to  prosecute  her 
action  for  divorce,  and  defend  her  in  the  various  suits  and  pro- 
ceedings, about  being  commenced,  in  relation  to  the  property  in 
question.  From  that  time,  until  October,  1860,  he  continued 
to  act  on  her  behalf,  together  with  Mr.  C.  N.  Emerson  and  Mr. 
James  T.  Brady,  who  were  employed  by  him  at  Mrs.  McKen- 
zie's  request. 

In  the  action  to  set  aside  the  conveyances  of  the  property  in 
Broadway,  a  receiver  was  appointed  to  collect  the  rents,  and 
deposit  it  in  the  U.  S.  Trust  Co.  The  action  was  brought  on  for 
trial  at  the  November  special  term,  1859,  before  Mr.  Justice 
Ingraham,  who  ordered  special  issues  to  be  made  up,  and  tried 
before  a  jury  at  the  circuit. 

At  the  circuit  in  January,  1860,  the  issues  were  tried,  and  the 
jury  disagreed.  In  February  succeeding,  a  second  trial  was  had, 
and  the  jury  found  a  verdict  for  the  plaintiff  on  all  the  issues. 
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The  plaintiff  immediately  applied  for  judgment,  and  the  de- 
fendant (Mrs.  McKenzie)  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence.  Mr.  Justice  Allen,  who 
presided  at  the  circuit,  ordered  both  motions  to  be  heard  togeth- 
er at  the  special  term,  and  stayed  proceedings  in  the  mean  time. 

The  case  was  argued  at  the  special  term  in  June,  1860,  before 
Mr.  Justice  Sutherland,  by  Messrs.  McKeon  and  Noyes  for  the 
plaintiff,  and  Mr.  James  T.  Brady  and  Mr.  Glassey  for  Mrs. 
McKenzie.  No  decision  had  been  rendered  up  to  September, 
1860,  when  Mr.  and  Mrs.  McKenzie  met  at  Stamford,  Conn., 
settled  their  personal  quarrels,  and  Mrs.  McKenzie  executed  a  re- 
conveyance of  the  property  in  dispute.  This  settlement  was 
made  without  the  knowledge  of  any  of  Mrs.  McKenzie's  coun- 
sel, and  no  provision  was  made  for  the  payment  of  their  fees, 
costs,  or  disbursements. 

Being  informed  of  it  by  letter,  Mr.  Glassey  sent  to  Mrs.  Mc- 
Kenzie a  letter,  in  which  he  expressed  satisfaction  at  the  settle- 
ment being  made,  suggested  the  propriety  of  her  providing  for 
the  payment  of  the  disbursements  incurred,  and  the  counsel-fees 
due  by  her  to  other  persons ;  and  expressing  a  willingness  to  re- 
lease her  from  all  claim  for  his  personal  services. 

After  this  letter  was  sent,  it  appeared  that  Mrs.  McKenzie  had 
consented  to  the  withdrawal  of  the  money  deposited  with  the 
receiver,  and  both  parties  refused  to  make  any  provision  for  the 
payment  of  either  costs,  counsel-fees,  or  disbursements. 

Mr.  Glassey,  upon  learning  this,  commenced  proceedings  to 
secure  his  own  and  his  associates'  fees.  Upon  his  motion,  the 
receiver  was  required  to  repay  into  the  Trust  Co.,  some  $1,500, 
which  he  was  about  paying  to  Mr.  McKenzie,  on  his  wife's 
order.  The  money  being  in  the  Trust  Co.,  the  plaintiff  moved 
at  special  term  to  be  allowed  to  discontinue  the  action,  without 
costs,  and  to  withdraw  the  money  from  the  Trust  Co.  The  re- 
ceiver applied  to  be  discharged.  The  motions  were  based  upon 
the  facts  above  stated,  and  Mrs.  McKenzie,  the  defendant,  joined 
in  them. 

The  motions  were  heard  together  at  the  special  term,  and  de- 
cided in  favor  of  the  plaintiff,  the  following  opinion  being  ren- 
dered by  the  court. 

This  action  has,  in  fact,  been  settled  by  the  parties.    The  de- 
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fendant  has  reconveyed  to  the  plaintiff  the  property  in  contro- 
versy, and  she  has,  in  writing,  consented  that  the  moneys  which 
were  in  the  hands  of  the  receiver,  $1,500  of  which  lias  been 
deposited  by  him  in  the  U.  S.  Trust  Co.,  should  be  paid  to  the 
plaintiff. 

The  papers  do  not  show  satisfactorily  that  this  settlement  was 
brought  about  by  undue  influence  on  the  part  of  the  plaintiff, 
or  that  the  settlement  was  the  result  of  a  fraudulent  conspiracy 
between  the  parties  to  defraud  the  attorney  of  the  defendant  of 
his  costs. 

If  the  attorney  of  the  defendant  has  no  lien  for  his  costs  upon 
the  fund  so  deposited  in  the  Trust  Company,  the  motions  made 
on  the  part  of  the  plaintiff  for  an  order  that  the  moneys  so  de- 
posited in  the  Trust  Company,  and  the  balance  in  the  hands  of 
the  receiver,  should  be  paid  to  him,  and  for  an  order  of  discon- 
tinuance of  the  action,  on  the  written  consent  of  the  parties 
should  be  granted. 

It  is  very  clear  that  the  attorney  for  the  defendant  can  have 
no  lien  on  this  fund  for  his  costs.  There  has  been  no  judgment 
in  the  action  determining  the  fund  to  belong  to  the  defendant. 
By  the  settlement,  the  defendant  has  admitted  the  right  and 
title  of  the  plaintiff  to  the  property  and  fund  in  question.  Surely 
the  attorney  for  the  defendant  has  no  lien  for  his  costs  on  the 
property  of  the  plaintiff. 

An  attorney  has  a  lien  for  his  costs  on  the  papers  of  his  client, 
which  may  come  into  his  hands  in  the  prosecution  or  defence  of 
the  action,  and,  under  certain  circumstances,  on  the  amount 
which  his  client  may  recover  in  the  action ;  but  if  his  client 
never  recovers  any  thing,  this  lien  must  be  confined  to  the  papers 
of  his  client,  which  may  have  come  into  his  hands  in  the  prose- 
cution or  defence  of  the  action. 

In  this  action,  the  question  was,  whether  the  defendant  had 
fraudulently  and  improperly  obtained  a  conveyance  of  the  prop- 
erty in  question  from  the  plaintiff:  if  she  had,  then  the  prop- 
erty was  the  property  of  the  plaintiff,  notwithstanding  his  con- 
veyance to  her ;  if  she  had  not,  then  the  property  was  her  prop- 
erty :  so  that  you  may  say  the  question  in  the  action  was, 
whether  the  property  was  the  plaintiff's  or  the  defendant's. 

The  parties  certainly  had  a  right  to  settle  this  controversy ; 
and  they  have  settled  it  before  judgment. 
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The  effect  of  the  settlement  was,  to  declare  the  property  to 
have  been  and  to  be  the  plaintiff's. 

To  allow  that  the  defendant's  attorney  has  a  lien  on  the  fund 
in  question  for  his  costs,  would,  in  effect,  compel  the  plaintiff 
to  pay  costs  incurred,  not  only  without  his  authority,  but  against 
his  rights,  as  acknowledged  and  recognized  by  the  settlement. 

In  the  absence  of  collusion  or  fraud  to  deprive  the  attorney 
of  the  defendant  of  his  costs,  I  can  see  no  principle  upon  which 
I  can  refuse  to  give  the  plaintiff  what  the  settlement  acknowl- 
edges to  be  his. 

It  follows,  also,  from  this  view  of  the  question  as  to  the  at- 
torney's lien,  that  the  motion  on  the  part  of  the  receiver  to  be 
discharged,  on  his  paying  to  the  plaintiff'  the  balance  remaining 
in  his  hands,  according  to  Mr.  Fowler's  report,  should  be  grant- 
ed ;  and  also,  that  the  motion  on  the  part  of  the  defendant,  or 
of  her  attorney,  for  an  attachment  against  the  receiver,  should 
be  denied,  but  without  costs  to  either  party  on  either  motion. 

From  the  orders  entered  on  this  decision,  Mr.  Glassey  ap- 
pealed to  the  general  term. 

John  MdZeon,  on  behalf  of  the  plaintiff,  raised  the  prelimi- 
nary objection,  that  the  appellant  had  no  standing  in  court,  the 
appeal  being  taken  by  Mr.  Glassey  in  his  own  name,  and  he  not 
claiming  to  represent  the  interest  of  Mrs.  McKenzie,  it  being 
conceded  that  she  had  forbidden  him  to  appear  for  her. 

The  court  overruled  the  objection,  holding  that  the  attorney 
had  the  right  to  take  the  appeal  on  his  own  behalf  and  in  his 
own  name. 

Samuel  J.  Glassey,  the  appellant,  in  person. — I.  The  court 
will  not  enter  an  order  of  discontinuance  in  an  action  of  this 
character,  involving  the  rights  of  a  married  woman  and  minor 
children,  until  due  inquiry  is  made  of  all  the  equities  in  the 
case,  and  particularly  as  to  the  manner  in  which  the  alleged 
settlement  was  made. 

II.  The  court  will  not  enter  such  an  order  until  the  rights 
and  equities  of  its  own  officers,  including  the  attorney  and  coun- 
sel in  the  case,  are  known  and  preserved. 

III.  The  attorney  and  counsel  of  Mrs.  McKenzie  have,  in 


NEW  YORK.  343 


McKeozie  a.  Rbodei. 


courts  of  equity  and  law,  an  equitable  lien  upon  a  fund  in 
court,  procured  and  secured  by  their  services  and  exertions,  for 
their  costs,  expenses,  fees,  and  disbursements  in  the  suit. 
(Beames  on  Costs,  311,  312  ;  Turwin  a.  Gibson,  3  Atk.,  720  ; 
Anonymous,  2  Yes.,  Sr.,  25  ;  Farewell  a.  Coker,  2  P.  Wins., 
461 ;  Fairland  a.  Enever,  1  Dich.,  114  ;  1  Bacon  Abr.,  504,  tit. 
Attorney,  F  ;  Ex  parte  Price,  2  Ves.,  407 ;  Lann  a.  Church,  4 
Mad.,  319 ;  Irving  a.  Vianna,  2  Y.  cfc  J.,  70 ;  Cross  on  Law  <>f 
Lien,  228,  229  ;  Eead  a.  Dupper,  6  T.  R.,  363  ;  Rasquin  a. 
Knickerbocker  Stage  Co.,  MS.,  July  17,  1861 ;  People  a.  11  ar- 
denbergh,  8  Johns.,  335.) 

IV.  Mrs.  McKenzie  was  the  owner  of  the  property,  the  rents 
of  which  constitute  the  fund  in  question.  Upon  the  credit  and 
possession  of  this  property,  she  obtained  the  services  of  her  at- 
torney and  counsel.  She  contracted  with  them  upon  representa- 
tions of  ownership,  and  there  is  as  yet  no  judgment  of  the  court 
affecting  her  ownership.  Her  ownership  of  the  property  was 
recognized  upon  and  by  the  "  settlement"  itself.  The  plaintiff' 
abandoned  his  action  as  untenable,  and  sought  and  obtained,  by 
considerations  and  inducements  held  out  to  his  wife,  a  recon- 
veyance, recognizing  her  title,  and  submitting  to  the  payment 
out  of  the  accrued  rents  of  a  mortgage  made  by  her. 

Y.  Under  this  state  of  facts,  this  court  will  presume  that  a 
settlement  between  the  appellant  and  the  respondent  was  either 
procured  by  violence  or  fear,  or,  if  voluntarily  made  by  the 
parties,  had,  for  one  of  its  purposes,  the  intent,  fraudulently,  to 
deprive  her  agents  and  counsel  of  their  claim  upon  the  fund  so 
preserved  through  their  exertions.  (Anonymous,  2  Ves.,  Sr., 
25  ;  Pinder  a.  Morris,  3  Cai.,  165  ;  Martin  a.  Hawks,  15  Johns., 
405.) 

VI.  The  alleged  settlement  (made  without  the  knowledge  of 
her  counsel),  and  the  peremptory  discharge  of  her  attorney,  so 
far  from  dissolving  the  equitable  lien,  rather  strengthens  it,  in 
view  of  the  protection  which  the  courts  have  always  afforded 
its  officers.     For  it  raises  the  strong  presumption  of  purposed 
fraud  and  collusion.     (Sharstin  a.  Hapsly,  4  Vin.  Abr.,  103  ; 
Griffiths  a.  Griffiths,  4  Han.,  590.) 

VII.  Should  this  settlement  be  adjudged  good  and  sufficient 
to  authorize  a  discontinuance  of  the  action,  and  deprive  the 
attorneys  and  counsel  of  a  married  woman  of  all  claim  and  lien 


344  ABBOTTS'  PRACTICE  REPORTS. 

McKenzie  a.  Rhodes. 

upon  her  separate  property,  it  opens  a  wide  door  of  fraud — a 
temptation  to  undue  influence  and  fear  on  the  part  of  husband 
and  wife,  and  would  tend  to  limit  the  separate  personal  rights 
designed  to  be  secured  by  legislation  on  this  subject.  (MAULE, 
J.,  Davis  a.  Lounds,  2  C.  £.,  827  ;  1  Bac.  Abr.,  504 ;  2  Hal- 
stead^  4.) 

VIII.  The  claim  here  preferred  on  the  part  of  the  attorney, 
is  not  only  sustained  by  the  English  decisions  cited  ;  but,  if 
said  to  be  novel  and  without  precedent,  should  be  established 
upon  every  principle  which  has  governed  courts  of  equity  in 
the  protection  they  have  maintained  for  their  own  jurisdiction 
and  their  own  officers. 

IX.  The  lien  of  the  attorney  and  counsel  in  this  case  should 
not  only  be  adjudged  to  extend  to  the  case  before  the  court, 
but  also  to  the  divorce  suit  also  in  this  court  between  the  same 
parties.     (Ex  parte  Sterling,  16  Ves.s  Sr.,  259  ;   Dennete  a. 
Cutts,  11  N.  H.,  163 ;  14  Vt.,  247.) 

X.  It  should  also  extend  not  only  to  what  may  be  called  tax- 
able costs  in  the  case,  but  also  to  such  reasonable  compensation 
as  the  attorney  and  counsel  should  receive  for  their  services. 
(Rooney  a.  Second  Avenue  R.  R.  Co.,  18  N.  T.,  368 ;  Ward  a. 
Wordsworth,  1  E.  D.  /Smith,  598,  in  which  the  whole  doctrine 
is  fully  discussed.) 

John  McJ&on,  for  the  respondents. — I.  That  as  no  judgment, 
or  even  verdict,  appears  in  favor  of  defendant,  he  has  no  lien. 
The  attorney's  lien  must  be  perfected  by  judgment,  to  preclude 
a  settlement  in  disregard  of  it.  (Shank  a.  Shoemaker,  18  JW.  J7"., 
489 ;  Benedict  a.  Harlow,  5  How.  Pr.,  347 ;  Brown  a.  Corn- 
stock,  3  Code  R.,  142.) 

II.  In  suits  between  husband  and  wife,  the  court  will  not,  for 
the  purpose  of  protecting  attorneys,  prevent  a  discontinuance. 
The  solicitor's  claim  for  costs  will  not  be  permitted  to  stand  in 
the  way  of  a  reconciliation  between  the  parties.     And  where 
the  wife,  being  plaintiff,  agreed  to  discontinue  the  suit,  on  being 
allowed  a  separate  maintenance, — Held,  she  had  a  right  to  com- 
promise the  suit,  and  her  solicitor  had  no  lien  for  costs  which 
could  prevent  it.     (Kirby  «.  Kirby,  1  Paige,  565.) 

III.  The  court  appointed  the  receiver  to  receive  and  hold  the 
rents,  and  to  discharge  liens,  until  such  time  as  it  should  be 
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ascertained  to  whom  the  property  in  question  belonged.  That 
has  been  settled  by  the  conveyance  by  the  defendant,  Mrs. 
McKeuzie,  to  belong  to  Mr.  McKenzie.  The  receiver's  duty  is 
at  an  end,  and  he  should  be  discharged  on  paying  moneys 
which  of  right  belong  to  Mr.  McKenzie.  A  receiver  is  an  offi- 
cer appointed  by  the  court  to  hold  moneys  received  during  liti- 
gation, claimed  by  two  parties,  until  it  is  settled  to  which  of 
the  parties  the  fund  belongs.  When  that  result  is  ascertained, 
the  court  will  order  the  receiver  to  pay  to  the  party  entitled, 
and  that  the  receiver  be  discharged.  (Edwards  on  Receivers, 
2,3.) 

Charles  N.  Emerson  was  heard  in  reply. 

BY  THE  COURT.* — CLERKE,  P.  J. — We  think  the  order  of  dis- 
continuance in  this  case,  entered  on  the  plaintiff's  consent, 
without  the  knowledge  of  the  defendant's  counsel,  ought  not  to 
be  sustained.  In  the  case  of  a  married  woman,  the  court  is 
called  upon  to  protect  her  and  her  counsel  and  attorney  from 
such  consent. 

In  this  case,  however,  the  attorney,  before  the  settlement  was 
made,  and  again  after  he  had  notice  of  the  settlement,  wrote  to 
his  client  his  approval  of  the  settlement  and  his  willingness  to 
waive  his  claim  for  all  costs,  except  the  disbursements  and 
counsel-fees  for  which  he  had  become  responsible.  We  think 
he  cannot  now  be  allowed  to  withdraw  from  that  consent. 

The  order  of  discontinuance  must  be  vacated  and  set  aside, 
unless  the  plaintiff,  within  ten  days,  serves  notice  on  the  de- 
fendant's attorney,  consenting  to  pay  disbursements  and  coun- 
sel-fees, for  which  defendant's  attorney  is  liable,  or  which  he 
has  paid ;  and  if  the  amount  is  not  agreed  on,  reference  is 
ordered  to  Nathaniel  Jarvis,  Jr.,  Esq.,  to  compute  the  amount 
so  to  be  paid. 

The  other  orders  appealed  from  must  follow  this  same  order. 

*  Present,  CLERKE,  P.  J.,  INGBAHAM  and  LEONARD,  JJ. 
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BISHOP  a.  EDMISTON. 

Supreme  Court,  First  District;  Special  Term,  October,  1861. 

DEFECT  OF  PARTIES  PLAINTIFF. 

Where  an  action  was  brought  by  the  owners  of  one  half  of  a  vessel  against  insur- 
ance brokers  employed  by  all  the  owners,  to  recover  the  amount  received  by 
them  for  insurance  due  upon  the  loss  of  the  vessel,  and  also  to  charge  them 
with  the  whole  amount  of  insurance  due  upon  such  loss,  for  negligence  in  col- 
lecting and  for  misbehavior  in  taking  notes  for  a  portion  of  such  insurance,  in- 
stead of  money,  without  authority  ;  and  the  complaint  averred  that  the  moneys 
collected  had  been  applied  on  an  individual  indebtedness  of  the  owner  of  the 
remaining  half  of  the  vessel,  by  his  collusion  to  defraud  the  plaintiffs,  and  such 
joint-owner  was  made  a  party  defendant,  but  there  was  no  averment  that  such 
defendant  had  been  requested  to  join  in  the  prosecution  of  the  demand  against 
the  insurance  brokers, — 

Held,  that  there  was  a  defect  of  parties  plaintiff,  and  that  the  defendant,  part- 
owner,  must  join  in  the  action  as  plaintiff,  or  a  right  to  make  him  defendant 
must  be  first  acquired  in  the  manner  prescribed  in  §  119  of  the  Code. 

Demurrer  to  a  complaint. 

The  plaintiffs  in  this  action  were  the  owners  of  one  half  of 
the  brig  Alma ;  the  defendant  McLauchlin  was  the  owner  of 
the  other  half  of  the  vessel.  The  brig  was  lost  at  sea,  and  the 
defendants  Edmiston  were  employed  by  McLauchlin  as  insur- 
ance brokers  to  collect  an  insurance  of  $6000,  which  had  been 
effected  before  her  loss.  The  Edmistons  collected  a  consider- 
able portion  of  this  insurance-money,  and  took  notes  for  the 
remainder.  The  complaint  averred  that  the  Edmistons  failed 
in  their  duty,  and  were  chargeable  with  the  full  amount  of  the 
insurance,  and  claimed  to  hold  them  therefor.  The  complaint 
averred  that  the  defendant  McLauchlin  was  indebted  to  the 
Edmistons  on  account  of  individual  dealings  with  them  wholly 
distinct  from  the  transaction  above  set  forth,  and  that  the  sums 
collected  by  the  Edmistons  on  account  of  the  brig  were,  without 
the  authority,  knowledge,  or  assent  of  the  plaintiffs,  or  either 
of  them,  carried  to  the  said  separate  account  of  McLauchlin 
and  placed  to  his  credit  thereon,  and  applied  towards  the  pay- 
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inent  of  a  separate  debt  of  McLauchlin  :  that  the  Edmistons 
well  knew  that  the  plaintiffs  were  entitled  to  one  half  of  said 
moneys  so  collected  in  the  proportion  of  their  respective  inter- 
ests in  the  vessel ;  and  that  the  application  of  the  amounts  col- 
lected to  the  payment  of  the  separate  indebtedness  of  McLauch- 
liu  was  a  fraud  upon  the  plaintiffs. 

The  complaint  further  charged  that  this  application  of  the 
amount  collected  was  made  in  fraud  of  the  rights  of  the  plain- 
tiffs, and  by  collusion  between  the  defendants,  or  by  the  conni- 
vance of  McLauchlin  in  the  fraudulent  action  of  the  Edmistons. 

The  complaint  claimed  judgment  for  an  accounting  by  the 
Edmistons;  that  they  be  charged  with  the  moneys  lost  by  their 
negligence  j  and  that  they  pay  to  the  plaintiff's  a  share  of  the 
amount  of  the  insurance  moneys  proportionate  to  plaintiffs' 
interest  in  the  brig. 

The  defendants  Edmiston  demurred  to  this  complaint,  on  the 
ground,  among  others,  that  there  was  a  defect  of  parties  plain- 
tiff, in  that  all  the  persons  in  whose  behalf  the  moneys  were 
alleged  to  have  been  received  were  not  parties  plaintiff,  and  no 
reason  given  for  omitting  to  make  all  such  parties  plaintiff,  and 
because  the  plaintiffs  were  improperly  joined. 

Young  &  Ruthven,  for  the  plaintiffs. 

John  Townshend,  for  the  defendants  Edmiston. — I.  The  com- 
plaint shows  only  for  money  received,  for  negligence  and  for 
taking  notes  in  settlement  of  insurance  instead  of  money. 
Nothing  is  shown  why  the  plaintiffs  cannot  recover  all  they 
claim  by  a  common-law  remedy.  The  complaint  does  not  show 
any  mutual  accounting,  or  any  complication  or  inability  to  as- 
certain the  amounts  received  by  defendants  Edmiston.  (Porter 
a.  Spencer,  2  Johns.  6%.,  169 ;  Willard^s  Eq.  Juris.,  92  ;  Key- 
wood  a.  City  of  Buffalo,  14  N.  Y.,  534 ;  Nitfortfa  Eq.  PL,  145 
[123],  6  amended  ed.,  144;  Cummings  a.  White,  4  Black/., 
356  ;  S.  P.,  10  Yerg.,  179.)  1.  The  allegation  that  plaintiffs  are 
wholly  remediless  being  inconsistent  with  the  facts  stated, 
amounts  to  nothing.  (Jones  a.  Phoenix  Bank,  8  JT.  Y,  228.) 
2.  Discovery,  which  was  the  chief  reason  for  entertaining  bills 
for  account,  is  not  now  to  be  had  otherwise  than  as  prescribed 
by  the  Code  and  rules  of  court.  The  plaintiff's  might  have 
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compelled  the  production  of  defendants'  books  to  enable  them 
to  prepare  their  complaint  (Code,  §  388  ;  Supreme  Ct.  Rule,  14) ; 
or  the  defendants  might  have  been  examined.  (Code,  §  391.) 

II.  Causes  of  action  for  money  received,  and  for  negligence, 
cannot  be  joined.     (Hunter  a.  Powell,  15  How.  Pr.,  221.) 

III.  All  the  owners  should  have  joined  as  plaintiffs — not  on 
account  of  any  joint-ownership  of  the  vessel  or  of  the  money, 
but  because  the  employment  of  Edrnistons  was  the  joint  em- 
ployment of  all  the  owners.    (Hill  a.  Tucker,  1  Taunt.,  7.)  That 
McLauchlin  had  received  his  portion  made  no  difference.  (Code, 
§  119 ;  Jones  a.  Felch,  3  Bosw.,  63.)    It  was  so  before  the  Code. 
(Petrie  a.  Berry,  3  B.  &  Cres.,  353  ;   Anderson  a.  Hillier,  10 
Eng.  L.  &  Eq.,  495 ;  Hatsall  a.  Griffith,  4  Tyrw.,  488  ;  Hills  a. 
Gibbs,  5  Hill,  56.)     1.  The  transaction  between  Edmistons  and 
McLauchlin  in  no  wise  affected  their  joint  liability  to  plain- 
tiffs and  McLauchlin.    (Evernghim  a.  Ensworth,  7 'Wend.,  326.) 
2.  Plaintiffs'  whole  case  rests  on  the  assumption  that  they  are 
not  bound  by  what  took  place  between  Edmistons  and  Mc- 
Lauchlin, and  it  is  admitted  by  the  demurrer.     3.  The  transac- 
tion between  Edmistons  and  McLauchlin  did  not  confer  on 
McLauchlin  any  interest  adverse  to  the  plaintiffs.     4.  If  plain- 
tiffs and  McLauchlin  had  sued  simply  for  money  received,  and 
defendants  had  pleaded  payment,  and  then  proved  a  state  of 
facts  as  alleged  in  the  complaint,  their  plea  would  have  failed 
for  not  showing  the  assent  of  the  plaintiffs.     (Kenneys  a.  Rich- 
ards, 11  Barb.,  312.) 

IV.  No  reason  is  assigned  for  not  joining  McLauchlin  as 
plaintiff.     It  should  be  alleged  that  he  refused  to  join  as  plain- 
tiff.    Such  an  allegation  is  traversable.     If  found  for  defendant, 
it  defeats  plaintiff's  action.     (Smith  a.  Pincourt,  10  Eng.  L.  & 
Eq.,  50;  Code,  §  119.)    It  is  like  the  excuse  for  prof  ert,  which 
was  always  traversable.     (Rees  a.  Overbaugh,  6  Cow.,  746.) 

V.  If  the  employment  was  several,  and  not  joint,  each  owner 
should  have  sued  separately ;  either  each  should  sue  separately, 
or  all  jointly.     (Graham  a.  Robertson,  2  T.  It.,  282  ;   Smith  a. 
Hunt,  2  Chit.,  142.) 

YI.  If  by  reason  of  what  is  alleged  to  have  taken  place  be- 
tween the  defendants  in  reference  to  the  moneys  received  by 
Edmistons,  the  two  owners,  plaintiffs,  can  sue  alone  for  the 
money  received,  that  reason  would  not  apply  to  the  negligence 
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in  not  collecting.  As  to  that  cause  of  action,  all  the  owners 
should  have  joined  (Hill  a.  Tucker,  1  Taunt.,  7);  nor  could  the 
same  reason  apply  to  the  cause  of  action  for  taking  notes  instead 
of  money,  which  is  alleged  to  have  been  done  "  without  the 
authority  or  assent  thereto"  of  plaintiffs  or  McLauchlin. 
Thence  it  follows  that  two  causes  of  action  are  improperly 
united,  namely,  a  cause  of  action  in  two  owners,  with  a  cause 
of  action  in  three  owners.  This  cannot  be  done.  (Code,  §  167; 
Enos  a.  Thomas,  4  How.  Pr.,  48.) 

LEONARD,  J. — The  owners  of  the  vessel  were  parties  united 
in  interest,  within  the  meaning  of  section  119  of  the  Code,  and 
should  join  in  the  prosecution  of  a  demand  growing  out  of  such 
ownership. 

The  plaintiffs  not  having  taken  the  requisite  steps,  under  the 
section  above  referred  to,  cannot  make  one  of  the  part-owners 
of  the  vessel  a  party  defendant,  and  omit  to  join  him  as  a  party 
plaintiff  with  themselves. 

The  excuse  stated  in  the  complaint  for  not  uniting  McLauch- 
lin (who  was  a  part-owner)  as  a  party  plaintiff,  and  for  making 
him  a  defendant  with  John  and  James  Edmiston,  was  not  suffi- 
cient, inasmuch  as  it  will  constitute  no  defence  to  an  action 
brought  in  the  names  of  all  the  part-owners  against  the  said 
John  and  James,  that  they  have  charged  the  money  collected 
by  them  against  a  demand  in  their  favor  against  one  of  the 
part-owners  with  his  consent.  (Evernghim  a.  Ensworth,  7 
Wend.,  326.) 

McLauchlin  had  no  interest,  in  a  legal  sense,  against  the 
other  part-owners. 

If  the  Edmistons  kept  the  money  on  account  of  their  de- 
mands against  him,  or  if  he  converted  the  shares  of  the  other 
owners  in  the  money  in  question,  he  would  be  liable  therefor  to 
the  other  part-owners. 

If,  by  his  own  act,  McLauchlin  diverted  the  shares  of  these 
plaintiffs  in  the  money  in  question  to  the  payment  of  his  indi- 
vidual debt  to  Edmistons,  he  was  liable  to  the  plaintiffs  to  the 
same  extent.  There  might  be  an  interest  in  the  question  ad- 
verse to  the  plaintiffs ;  but  there  was  no  legal  interest  of  an 
adverse  nature  that  would  make  it  necessary  that  McLauchlin 
should  be  made  a  party  defendant. 
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Judgment  must,  therefore,  be  rendered  for  the  defendants 
John  and  James  Edmiston  on  the  demurrer,  unless  the  plaintiffs 
amend  their  complaint  in  twenty  days  (which  they  have  leave 
to  do),  and  pay  the  costs  of  the  demurrer. 
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Su/preme  Court ,  First  District;  Special  Term,  October,  1861. 

AVERMENT  OF  REPRESENTATIVE  CAPACITY. — RIGHT  TO  RECOVER 
MONEY  VOLUNTARILY  PAID. 

An  averment  in  the  complaint,  that  the  plaintiffs  "  have  been  duly  appointed  and 
qualified,  by  the  surrogate  of  the  county  of  New  York,  to  act  as  the  sole  ex- 
ecutors of  A.  B.,  deceased,"  is  not  sufficient,  in  an  action  to  recover  a  demand 
due  to  the  estate  of  the  plaintiffs'  testator. 

Where  there  is  no  legal  compulsion,  a  party  yielding  to  the  assertion  of  an  adverse 
claim  cannot  detract  from  the  force  of  his  concession,  by  saying,  I  object,  or  I 
protest,  at  the  same  time  that  he  actually  pays  the  claim.  The  payment  nulli- 
fies the  protest  as  effectually  as  it  obviates  the  previous  denial  and  contestation 
of  the  claim. 

Money,  voluntarily  paid,  upon  a  claim  of  right,  without  mistake  or  ignorance  of 
the  facts,  cannot  be  recovered  back. 

Demurrer  to  the  complaint. 

The  complaint  in  this  action,  omitting  the  formal  parts,  was  as 
follows : 

"The  above  plaintiffs  allege  that  they  have  been  duly  ap- 
pointed and  qualified,  by  the  surrogate  of  the  county  of  New 
York,  to  act  as  the  sole  executors  of  Daniel  Fanshaw,  deceased. 
The  above  executors,  complaining,  show  to  this  court,  that  the 
said  Daniel  Fanshaw,  in  his  lifetime,  in  the  year  1857,  was  as- 
sessed in  the  sum  of  $420.13,  for  constructing  a  sewer  on  the 
Third  Avenue  of  said  city,  between  79th  and  84th  or  86th  street ; 
said  assessments  being  on  lots  known  by  Ward  Nos.  1,  2,  3  ;  and 
said  assessments,  on  application  made  by  said  Fanshaw  to  Jus- 
tice T.  Clerke,  of  the  Supreme  Court,  were  set  aside  for  fraud 


NEW  YORK.  351 


Forrest  a.  The  Mayor,  Ac,  of  New  York. 


and  illegality,  under  the  statute  made  for  the  purpose  of  such 
applications,  and  the  liens  on  said  lots  ordered  to  be  cancelled, 
by  an  order  duly  made,  entered  on  the  16th  of  December,  1859; 
and  your  complainants  show,  that  before  getting  said  assessments 
and  liens  set  aside,  the  said  Fanshaw,  on  compulsion,  and  in  order 
to  use  his  said  lots,  and  under  protest,  paid  said  defendants  said 
sum  of  $420.13,  on  the  14th  day  of  July,  1858,  with  twelve  per 
cent,  interest  to  said  date,  amounting  to  $439.97;  and  said  Fan- 
shaw, after  obtaining  said  order,  duly  served  the  same  on  the 
27th  December,  1859,  on  said  defendants,  and  required  the  re- 
payment of  said  sum  ;  and,  in  writing,  on  said  day,  required  the 
comptroller  of  the  said  city  to  repay  said  sum ;  and  said  comp 
troller,  in  writing,  on  or  about  the  14th  day  of  July,  1860,  de- 
clined to  pay  said  sum,  and  waived  any  further  application  for 
the  same,  except  by  a  suit  for  the  same ;  and  said  defendants 
having  neglected  to  pay  said  sum,  your  complainants  demand 
judgment  against  said  defendants  for  the  sum  of  $439.97,  with 
interest  from  the  14th  day  of  July,  1858,  besides  costs." 

To  this  complaint  the  defendants  demurred,  on  the  grounds : 
1.  That  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  these  defendants.  2.  That  it  did  not  ap- 
pear by  the  complaint  that  twenty  days  had  elapsed  since  the 
claim  upon  which  the  action  was  founded  had  been  presented 
to  the  comptroller  of  the  city  of  New  York  for  adjustment.  3. 
That  it  did  not  appear  by  the  complaint  that  a  second  demand, 
in  writing,  had  been  made  upon  the  comptroller,  after  the  ex- 
piration of  twenty  days;  and  that  the  comptroller  had  neglected, 
or  refused  to  make  an  adjustment  or  payment  thereof.  4.  That 
the  plaintiffs  had  not  legal  capacity  to  sue. 

Joseph  II.  Patten,  for  plaintiffs. — I.  A  demurrer  in  the  words 
of  section  144,  subd.  6,  of  the  Code,  is  not  a  sufficient  demurrer. 
If  this  were  so  intended  by  the  Code,  section  145  would  never 
have  been  enacted ;  that  section  requires  the  demurrer  "  to  dis- 
tinctly specify  the  grounds  of  objection  to  the  complaint" — 
section  144  only  points  out  the  cases  where  a  party  may  demur; 
but  section  145  points  out  how  they  must  demur. 

II.  The  complaint  avers  that  the  plaintiffs  have  been  duly 
appointed,  by  the  surrogate  of  New  York,  executors  of  Daniel 
Fanshaw ;  and  the  complaint  then  shows  fully  that  the  demand 
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is  only  in  their  representative  capacity.  If  this  is  not  suffi- 
ciently stated — or  if  the  point  is,  that  the  plaintiff  should  have 
stated  that  they  sue  as  executors,  as  has  been  decided  in  a  case 
where  the  complaint  was  not  as  full  as  this — or  if  there  are  any 
other  latent  causes  of  demurrer — under  section  145  of  the  Code, 
the  demurrer  should  distinctly  point  out  these  grounds  of 
objection  to  the  complaint. 

III.  The  comptroller  had  a  right  to  waive  the  provisions  of 
the  statute  allowing  the  corporation  forty  days  after  demand 
before  a  suit  can  be  brought,  this  being  a  private  statute  for 
defendants'  benefit.  The  complaint  alleges  a  demand  in  writ- 
ing, and  that  the  comptroller,  in  writing,  declined  to  pay  the 
sum,  and  waived  any  further  application  for  the  same,  "  except 
by  suit."  This  was  a  matter  of  proof  at  the  trial,  and  not 
demurrable. 

Henry  H.  Anderson,  for  the  defendants. — I.  The  money  was 
paid  voluntarily,  under  a  claim  of  right  on  the  part  of  the 
defendants,  and  the  plaintiffs  had  knowledge,  or  the  means  of 
knowledge,  of  the  facts  relating  to  the  assessment.  (Sandford  a. 
The  Mayor,  &c.,  of  K  T.,  12  Allotts1  Pr.,  23.) 

II.  The  subsequent  action  of  the  court,  under  the  act  of  1848, 
did  not  change  the  relation  of  the  parties.  The  proceedings  to 
vacate  the  assessment  were  nugatory,  as  the  assessment  had  been 
already  extinguished  by  payment  of  the  money. 

LEONARD,  J. — The  complaint  is  defective  in  not  averring  that 
the  plaintiffs  are  the  executors  of  Fanshaw.  It  is  not  sufficient 
to  style  the  plaintiffs  as  executors  in  the  entitling  of  the  com- 
plaint. No  issue  can  be  taken  by  answer  to  the  description  of 
the  parties  in  the  title. 

The  money  sued  for  was  paid  to  discharge  an  assessment  on 
certain  lots  in  the  city  of  New  York,  imposed  in  1857,  paid  in 
1858,  and  vacated  for  "fraud  and  illegality"  in  1859.  The 
averment  is,  that  the  assessment  was  paid  under  protest  on 
compulsion,  and  in  order  that  the  owner  might  use  his  lots. 

I  think  the  compulsion  mentioned  must  be  considered  to 
refer  to  the  inconvenience  the  owner  encountered  in  using  his 
lots  by  selling  or  mortgaging  them.  No  facts  are  mentioned 
which  show  any  compulsion.  It  is  difficult  to  suppose  that  any 
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actual  compulsion  can  be  used  in  respect  to  real  estate.  If  the 
assessment  was  fraudulent  or  illegal,  the  owner  should  have 
resisted  the  payment.  The  land  would  not  disappear  or  perish, 
nor  would  his  title  be  impaired,  while  he  was  taking  the  proper 
steps  to  resist  the  illegal  or  fraudulent  assessment. 

The  payment  was  voluntary  on  the  part  of  the  plaintiffs,  and 
received  by  the  defendants  under  claim  of  right.  The  plaintiffs 
objected  that  they  were  not  liable  to  pay ;  and  so  far  as  pro- 
testing went,  they  did  not  admit,  but  denied  the  defendants' 
right  to  receive  the  assessment. 

There  is  no  allegation  that  the  plaintiffs  were  under  any  mis- 
take or  ignorance  of  the  facts  when  they  paid  the  money. 

On  this  subject  of  a  protest,  I  quote  the  language  of  a  learned 
judge,  reported  in  such  a  case  as  the  present,  in  Fleetwood  a. 
The  City  of  New  York  (2  Sandf.,  481) :  "  Where  there  is  no 
legal  compulsion,  a  party  yielding  to  the  assertion  of  an  adverse 
claim  cannot  detract  from  the  force  of  his  concession  by  saying, 
I  object,  or  I  protest,  at  the  same  time  that  he  actually  pays  the 
claim.  The  payment  nullifies  the  protest  as  effectually  as  it 
obviates  the  previous  denial  and  contestation  of  the  claim." 

Where  there  is  no  mistake,  or  ignorance  of  the  facts,  and  the 
payment  has  been  voluntarily  made,  under  a  claim  of  right  by 
the  party  receiving,  no  action  will  lie  to  recover  back  money 
so  paid. 

The  present  is  quite  analogous  to  the  case  in  Sandford's  Re- 
ports above  referred  to. 

The  plaintiffs  have  omitted  to  aver  that  their  testator  was  the 
owner  of  the  lots  referred  to. 

Judgment  for  the  defendants  on  the  demurrer,  with  leave  to 
the  plaintiffs  to  amend  in  twenty  days,  on  payment  of  costs  to 
be  adjusted  by  the  clerk. 
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BAILEY  a.  LANE. 
Supreme  Court,  First  District;  General  Term,  October,  1861. 

SHAM  AND  IRRELEVANT  ANSWER.  —  EXCESSIVE  INTEREST  TAKEN 
BY  MISTAKE. — WRITTEN  INTEREST  NOT  TO  BE  VARIED  BY  CON- 
TEMPORANEOUS PAROL  AGREEMENT. 

An  objection  that  a  motion  is  noticed  to  strike  out  several  defences  as  frivolous 
and  also  as  sham,  without  specifying  which  defence  is  moved  against  as  sham 
and  which  as  frivolous,  is  untenable.  It  is  the  better  practice  to  state  in  the  no- 
tice on  what  ground  the  party  applies. 

In  an  action  upon  a  promissory  note,  where  the  defence  of  usury  was  interposed, 
the  alleged  usury  consisting  of  a  reservation  of  $61.44  for  the  interest  on  a  loan 
of  $5,000  for  sixty  days,  the  plaintiffs  by  affidavit  established  that  nothing  was 
said  about  interest  when  the  loan  was  made,  and  that  if  more  than  seven  per 
cent,  had  been  taken,  it  was  done  by  mistake  ;  and  the  defendants  in  their  op- 
posing affidavits  made  no  denial  that  the  occurrence  was  by  mistake,  and  failed 
to  state  any  facts  which  would  constitute  an  agreement  to  take  more  than  law  • 
ful  interest.  Held,  that  this  defence  should  be  stricken  out  as  sham. 

In  an  action  upon  a  promissory  note,  a  defence  setting  forth  an  agreement  contem- 
poraneous with  the  execution  of  the  note,  to  renew  the  note  at  maturity,  is  irrel- 
evant, and  should  be  stricken  out  under  section  152  of  the  Code. 

In  an  action  upon  a  promissory  note  against  the  indorsee,  the  answer  denied 
knowledge  or  information  sufficient  to  form  a  belief  of  demand  of  payment  of 
the  note  from  the  maker  at  maturity,  and  of  due  notice  of  non-payment ;  the 
plaintiff  submitted  affidavits  of  the  notary  who  protested  the  note,  and  of  his 
clerk  to  prove  the  demand  of  payment,  refusal,  protest,  and  due  notice  by  mail. 
The  defendant  made  affidavit  that  his  answer  was  put  in  in  good  faith,  and  that 
it  was  true  to  the  best  of  his  knowledge  and  belief,  but  omitted  to  state  any 
facts  warranting  his  belief.  Hdd,  on  motion  to  strike  out  this  defence  as  sham, 
that  the  answer  was  sufficient,  and  should  stand. 

Appeal  from  an  order  striking  out  answers  as  sham  and  irrel- 
evant. 

This  action  was  brought  upon  a  promissory  note  made  by  the 
defendants  Lane  and  Guild,  and  indorsed  by  the  defendant 
Robert  Lane.  The  makers  and  the  indorser  answered  separately, 
setting  up  defences  which  are  sufficiently  stated  in  the  opinion 
of  Mr.  Justice  Leonard.  The  plaintiffs  moved  at  special  term 
for  judgment  on  account  of  the  frivolousness  of  the  answers,  or 
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defences  therein  ;  or  if  judgment  be  not  given  for  the  plaintiffs 
on  account  of  the  frivolousness  of  the  answers  or  defences,  then 
for  an  order  striking  out  said  answers  or  defences,  and  each  of 
them,  as  sham  and  irrelevant.  This  motion  was  granted,  and 
the  following  decision  rendered. 

LEONARD,  J. — The  objection  that  the  motion  is  noticed  to 
strike  out  several  answers  as  frivolous,  and  also  as  sham,  with- 
out specifying  which  answer  is  moved  as  sham,  and  which  as 
frivolous,  cannot  prevail  since  the  decision  in  People,  &c.  a. 
McCumber  (18  N.  T.,  315). 

It  is  the  better  practice  to  state  in  the  notice  on  what  ground 
the  party  applies. 

There  are  two  defences  interposed  by  Lane  and  Guild.  The 
first  is  usury. 

The  usury  is  alleged  to  consist  in  taking  $61.44  for  the  in- 
terest on  a  loan  of  $5,000  for  sixty  days.  The  sum  reserved 
for  interest  appears  to  be  a  trifle  over  seven  per  cent,  per 
annum. 

The  plaintiffs  swear  that  nothing  was  said  about  interest 
when  the  loan  was  made,  and  if  more  than  seven  per  cent,  has 
been  taken,  it  was  done  by  mistake. 

The  answer  is  not  frivolous ;  it  was  sufficient  to  require  a 
trial,  and  the  defendants  would  there  hold  the  affirmative,  and 
must  produce  evidence  to  sustain  their  defence. 

The  plaintiffs  now  undertake,  in  advance  of  the  trial,  to  prove 
a  negative.  They  offer  the  details  of  the  transaction  about  the 
loan,  and  show  that  nothing  was  said  about  interest,  and  that 
the  small  sum  taken  in  excess  of  interest  occurred  by  mistake  in 
computation,  if  at  all. 

This  amounts  to  a  charge  that  the  defendants  are  availing 
themselves  of  the  forms  of  law  to  obstruct  the  plaintiffs  in  ob- 
taining their  rights,  and  that,  by  these  forms,  a  trial  is  demanded 
of  an  issue  which  has  no  real  existence. 

The  defendants  were  called  on  by  the  affidavits  of  the  plain- 
tiffs to  show  the  details  which  establish  the  alleged  conclusion 
of  usury,  and  that  the  sum  taken  by  plaintiffs,  in  excess  of  the 
lawful  interest,  did  not  occur  by  mistake. 

The  defendants  have  come  forward  and  made  their  statement 
of  the  details ;  but  they  make  no  denial  that  the  occurrence  was 
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by  mistake,  and  they  wholly  fail  to  state  any  facts  which  would 
constitute  any  agreement  to  take  more  than  lawful  interest. 
They  reiterate  the  conclusion,  that  the  plaintiffs  did  take  usury, 
but  the  details  which,  in  their  opinion,  will  justify  them  in 
making  such  a  statement  under  oath,  are  wholly  wanting. 

The  defence  of  usury  is,  therefore,  stricken  out  as  sham. 

The  second  defence  sets  forth  an  agreement  by  the  plaintiffs 
to  renew  the  note  upon  which  the  action  is  brought.  Such 
an  agreement  is  wholly  inconsistent  with  the  terms  of  the 
note. 

This  issue  is  therefore  wholly  irrelevant,  and  must  be  stricken 
out  under  section  152  of  the  Code.  (Fleury  a.  Roget,  5  Sandf., 
646.) 

The  answer  of  Robert  Lane,  the  indorser,  contains  the  same 
defences  as  those  above  mentioned,  and  also  a  denial,  for  the 
want  of  knowledge  or  information  sufficient  to  form  a  belief,  of 
demand  of  payment  of  the  note  from  the  makers  at  maturity, 
and  of  due  notice  of  non-payment,  and  also  a  denial  that  he  in- 
dorsed the  note  to  the  plaintiffs  for  value. 

Those  defences  which  are  identical  with  the  answer  of  the 
makers  of  the  note,  of  course  have  the  same  result,  and  are 
stricken  out. 

The  denial  that  the  note  was  indorsed  for  value  is  also  irrele- 
vant. An  accommodation  indorsement  is  as  valid  as  any,  where 
the  parties  for  whom  it  was  made  have  received  full  value,  ac- 
cording to  the  intention  of  the  indorser. 

The  affidavits  of  the  notary  and  his  clerk  prove  the  demand 
of  payment  and  refusal,  and  the  deposit  of  notice  thereof  in  the 
post-office  in  this  city,  postage  pre-paid,  properly  directed  to  the 
indorser.  Nothing  is  stated  by  the  indorser  to  cast  the  faintest 
shadow  on  the  truth  of  this  evidence. 

He  swears  that  he  put  in  his  answer  in  good  faith,  and  that 
it  is  true  to  the  best  of  his  knowledge  and  belief,  but  he  omits 
to  give  a  single  fact  that  warrants  his  belief. 

I  think  that  the  defendant  is  bound  to  show  some  facts  to  in- 
duce the  court  to  believe  that  he  may,  possibly,  at  least,  have 
some  evidence  to  offer  at  the  trial  to  sustain  his  defence,  or  that 
he  has  some  grounds  to  believe  that  the  plaintiffs'  proof  will  fail 
to  sustain  their  case,  before  the  court  can  be  invoked  to  permit 
a  trial  on  his  issues,  when  the  plaintiffs  show,  by  affidavits,  that 
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their  right  to  a  recovery  is  complete,  and  that  there  are  no  facts 
existing  which  can,  by  any  possibility,  sustain  the  defence. 
The  motion  is  granted,  with  costs. 


From  this  decision,  and  the  order  entered  thereon,  the  de- 
fendants appealed  to  the  general  term. 

&  T.  Freeman,  for  the  appellants. 

Crary  cfc  Elmore,  for  the  respondents. — I.  Separate  answer  of 
makers  of  note.  1.  The  answer  of  usury  is  sham.  The  plain- 
tiffs' affidavits  detail  the  circumstances  of  the  transaction,  and 
show  that  the  subject  of  interest  was  not  spoken  of  by  the  par- 
ties, and  that  if  more  than  the  exact  interest  was  taken,  it  was 
done  by  mistake  of  all  the  parties  concerned.  The  plaintiffs' 
affidavits,  upon  this  point,  are  not  denied.  The  excess  of  inter- 
est, admitting  that  the  plaintiffs  received  the  $61.44,  is  quite 
trifling,  being  only  about  one  day's  interest  on  the  $5,000 
loaned.  2.  The  second  defence  alleged  is  irrelevant.  It  is  not 
merely  a  contradiction  of  the  written  contract  between  the  par- 
ties, but  so  far  as  the  time  for  the  performance  of  the  contract 
is  concerned,  it  is  the  substitution  of  an  independent  agreement. 
Such  a  defence  has  been  declared  irrelevant  by  the  Superior 
Court,  all  the  judges  concurring.  (Fleury  a.  Roget,  5  Sandf., 
646.)  The  authorities  are  numerous,  also,  to  show  that  the 
agreement  is  void,  being  inconsistent  with  and  contradictory  of 
the  written  note  or  contract.  Erwin  a.  Saunders  (1  Cow.,  249) 
is  an  analogous  case  to  this ;  and  the  court,  in  that  case,  refer 
to  a  case  in  3  Campb.,  57,  where  Lord  Ellenborough  said  :  "The 
parol  condition  is  quite  inconsistent  with  the  written  instrument. 
The  condition  for  a  renewal  entirely  contradicts  the  instrument 
which  the  defendant  has  signed.  There  may,  after  a  bill  is 
drawn,  be  a  binding  promise  for  a  valuable  consideration  to 
renew  it  when  due.  But  if  the  promise  is  contemporaneous  with 
the  drawing  of  the  bill,  the  law  will  not  enforce  it.  This  would 
be  incorporating  with  a  written  contract  an  incongruous  parol 
condition,  which  is  contrary  to  first  principles."  The  following 
cases  also  are  in  point,  to  show  the  irrelevancy  of  the  defend 
ants'  defence :  Frost  a.  Everett  (5  Cow.,  497) ;  Farmers  A:  Man 
ufacturers'  Bank  a.  Whinfield  (24  Wend.,  419) ;  Payne  a.  La- 
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due  (1  Hill,  116) ;  Brown  a.  Hull  (1  Den.,  400) ;  Busbank  a. 
Beach  (15  Barb.,  326) ;  Hunt  a.  Bloomer  (5  Duer,  202) ;  Yan 
Allen  a.  Allen  (1  Hilt.,  524) ;  Gridley  a.  Dale  (4  Comst.,  486). 
H.  The  separate  answer  of  the  indorser  Robert  Lane.  1.  The 
first  answer  is  a  denial  of  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  facts  showing  demand  of  pay- 
ment of  the  makers  and  notice  of  non-payment  given  to  the 
indorser.  This  defence  is  sham.  The  plaintiffs  produce  the 
affidavits  of  the  notary  and  the  person  making  the  service  of 
the  notice,  showing  due  presentment  and  notice  of  non-payment. 
To  this  the  indorser  interposes  no  counter-affidavits  or  other 
proof  whatever,  and  the  answer  must  be  held  to  be  sham. 
Besides,  the  plaintiffs  show  a  fact  which  the  defendants  admit, 
viz.,  that  the  defendants  Lane  and  Guild  (the  makers),  shortly 
before  the  maturity  of  the  note  in  suit,  made  an  assignment  for 
the  benefit  of  their  creditors,  giving  preference  to  the  defendant 
Robert  Lane  (the  indorser),  who  accepted  the  trust,  and  has 
since  been  discharging  his  duty  as  assignee,  and  that  the  iden- 
tical claim  mentioned  in  the  complaint  is  one  of  those  directed 
to  be  paid  by  the  assignment.  These  facts  admitted,  the  author- 
ities show  that  no  demand  of  payment  and  notice  of  protest  was 
necessary.  (Mechanics'  Bank  a.  Griswold,  7  Wend.,  165 ;  Sea- 
cord  a.  Miller,  3  Kern.,  55  ;  Bruce  a.  Lytle,  13  Bast.,  163  ;  also 
cases  entered  in  1  Abbotts'  Dig.,  461.)  2.  The  second  defence 
of  the  indorser  is  the  same  as  the  second  defence  of  the  makers, 
and  the  same  objection  applies  to  it.  (See  supra)  3.  The  ob- 
jections that  the  notice  does  not  specify  which  answer  is  sham, 
frivolous,  or  irrelevant,  cannot  prevail.  (See  People  a.  Mc- 
Combe,  18  N.  Y.,  315.) 

BY  THE  COTJET.* — The  defence  of  usury  was  properly  stricken 
out.  The  answer  does  not  set  up  any  usurious  agreement  in- 
tended as  such,  and  the  plaintiffs  show  by  affidavit  that  the 
error  was  made  by  the  clerk  in  calculating  the  interest,  and  was 
not  intended  as  usury.  The  defendants  in  no  way  contradict 
the  statement. 

As  to  the  second  defence,  the  agreement  to  receive  the  notes 
was  made  simultaneously  with  or  before  the  making  of  the 

*  Present,  CLERKE,  P.  J.,  INGRAHAM  and  LEONARD,  JJ. 
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notes,  and,  not  being  in  writing,  was  insufficient  to  vary  the 
legal  effect  of  the  notes.  The  defence  set  up  was  therefore 
frivolous. 

The  answer  as  to  the  want  of  protest  was  sufficient,  and  we 
think  should  stand. 

The  order  modified,  so  as  to  strike  out  all  the  answer  of  Lane 
and  Guild,  and  all  of  Robert  Lane  except  the  first  defence,  with- 
out costs  of  this  appeal. 


ROBINSON  a.  SMITH. 
Supreme  Court,  Seventh  District ;  General  Term,  Sept.,  1860. 

EXECUTION  OF  WILL. — DECREE  OF  SURROGATE  UPON  CONFLICTING 

EVIDENCE. 

It  is  a  sufficient  acknowledgment  of  a  testator's  signature  to  a  will,  if  he  states  to 
the  subscribing  witnesses,  before  they  sign  their  names,  that  it  is  his  will,  and 
if  they,  at  the  same  time,  see  his  signature  thereto. 

The  decree  of  a  surrogate  will  not  be  reversed,  merely  because,  there  being  a  con- 
flict of  evidence  between  the  subscribing  witnesses  and  another  person,  as  to 
what  took  place  at  the  signing  of  the  will,  the  surrogate  relies  upon  the  testi- 
mony of  the  latter.  The  surrogate  has  the  best  opportunities  for  judging  of 
the  degree  of  credit  to  which  witnesses  are  entitled. 

Appeal  from  a  decree  of  the  surrogate  of  Seneca  county,  ad- 
mitting two  wills  of  William  Smith,  deceased,  to  probate. 

The  facts  are  fully  stated  in  the  following  opinion  of  the  sur- 
rogate, delivered  in  February,  1859. 

S.  G.  HADLEY,  Surrogate. — On  the  16th  day  of  July,  1858,  Reu- 
ben S.  Smith,  the  sole  executor  named  in  the  instrument  dated 
December  27, 1850,  propounded  for  probate  that  instrument,  and 
citations  were  duly  issued  and  served,  returnable  on  the  3d  day 
of  September  following ;  at  which  time  the  parties  appeared  by 
their  respective  counsel,  and  Delia  Smith,  the  widow  of  the  tes- 
tator, and  C.  Wardner,  executor  therein  named,  then  propounded 
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for  probate  another  instrument,  dated  February  19,  1851.  The 
counsel  for  the  respective  parties  entered  into  a  stipulation  in 
writing,  signed  by  them,  and  now  on  file,  that  the  proofs  and 
examinations  in  relation  to  both  said  instruments  be  taken  to- 
gether and  passed  upon  by  the  surrogate,  with  the  like  effect  as 
though  a  petition  for  the  proof  of  said  last-mentioned  instrument 
had  been  duly  made,  and  a  citation  duly  issued  and  served  ac- 
cording to  law;  and  that  said  last-mentioned  instrument  be 
either  admitted  to  probate  or  probate  thereof  refused  by  said 
surrogate  upon  such  proof,  with  like  effect  as  though  such  peti- 
tion had  been  duly  made,  and  such  citation  issued  and  properly 
served  on  all  the  parties  interested.  Tinder  this  stipulation  I 
ordered  both  applications  consolidated,  tried,  and  heard  as  one 
proceeding. 

As  to  the  instrument  dated  December  27th,  1850,  the  only 
question  presented  is,  whether  the  testator  duly  acknowledged 
to  the  attesting  witnesses,  at  the  time  of  their  subscribing  their 
names,  that  he  had  signed  said  instrument.  Both  the  subscrib- 
ing witnesses  testify  that  the  testator  declared  the  instrument  to 
be  his  last  will  and  testament,  and  that  they  subscribed  their 
respective  names  thereto,  as  attesting  witnesses,  at  the  testator's 
request,  and  in  his  presence  and  in  presence  of  each  other ;  that 
at  the  time  the  testator  was  more  than  twenty-one  years  of  age, 
of  sound  mind  and  memory,  and  not  acting  under  any  restraint, 
and  a  citizen  of  the  United  States ;  that  they  did  not  see  the 
testator  subscribe  his  name  to  said  instrument  at  the  end  thereof, 
and  did  not  hear  him  say  that  he  had  done  so.  The  witness, 
Cooper,  on  his  direct  examination,  testifies  unqualifiedly  that  the 
testator's  name  was  to  this  instrument  when  he  witnessed  it,  but 
on  his  cross-examination  he  does  not  recollect  or  know  as  he  saw 
the  testator's  name  to  the  paper  when  he  signed  it,  but  that  his 
memory  is  not  first-rate.  He  says  that  he  (the  testator)  had 
this  instrument  in  his  hand  and  was  sitting  by  the  end  of  the 
table,  and  that  he  laid  it  down  upon  the  table,  saying,  "  Boys, 
I  have  sent  for  you  to  sign  this ;"  this  was  after  he  had  just  de- 
clared the  instrument  to  be  his  last  will  and  testament ;  that  he 
does  not  recollect  as  testator  said  any  thing  about  having  signed 
it,  but  is  not  positive  and  does  not  recollect  definitely,  it  is  so 
long  ago ;  that  when  he  went  into  the  room  the  testator  was 
sitting  at  the  end  of  the  table ;  that  the  pen  and  ink  were  on  the 
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table,  but  he  did  not  see  the  testator  have  the  pen  in  his  hand ; 
that  this  instrument  lay  on  the  table  by  the  testator  when  wit- 
ness went  into  the  room ;  that  the  attestation  clause  was  not 
read  by  or  to  the  witness.  The  other  subscribing  witness  does 
not  recollect  as  the  testator  said  any  thing  about  having  signed 
the  instrument,  and  is  pretty  certain  he  did  not  in  his  presence ; 
that  testator  asked  him  and  Cooper  to  sign  it  as  witnesses ;  that 
testator  was  about  seventy-two  or  seventy-three  years  of  age,  of 
sound  mind,  memory,  and  not  under  any  restraint ;  that  he  does 
not  know  as  he  saw  any  writing  except  Cooper's  name,  and 
thinks  the  paper  was  so  folded  that  he  could  only  see  where 
they  were  to  sign  their  names.  On  his  cross-examination,  this 
witness  testifies  that  no  part  of  the  instrument  was  read  to  or  by 
him  ;  that  he  did  not  see  the  testator  have  the  paper  in  his 
hand,  or  hear  him  say  he  had  signed  it,  or  hear  him  acknowl- 
edge that  he  had  done  so.  It  was  admitted  that  the  body  of 
this  instrument  is  in  the  handwriting  of  the  executor  named  in 
it.  Two  other  witnesses  testify  to  their  acquaintance  with  the 
testator  and  with  his  handwriting;  that  they  have  seen  him 
write,  and  that  his  name  to  both  instruments  is  in  his  own  hand- 
writing. "Was  there,  then,  any  sufficient  substantial  acknowl- 
edgment by  the  testator  to  these  subscribing  witnesses,  at  the 
time  they  subscribed  their  names,  that  the  testator  had  signed 
his  name  thereto  ?  Certainly,  the  evidence  does  not  show  that 
he  did  so  in  terms.  But  did  he  in  substance  and  in  fact  do  so  ? 
Had  he  subscribed  his  name  to  it  before  the  subscribing  wit- 
nesses signed  theirs  ?  Did  the  testator  and  the  witnesses  know 
that  it  was  a  testamentary  instrument  ?  "Was  the  testator's  name 
visibly  to  it  when  he  laid  it  on  the  table  in  the  presence  of  these 
witnesses,  having  just  at  that  moment  declared  it  to  be  his  last 
will  and  testament,  and  asked  them  to  sign  it  as  witnesses? 
From  the  whole  evidence  of  the  facts  and  circumstances  dis- 
closed, I  am  satisfied  that  the  testator  had  then  signed  it,  and 
that  his  name  was  visibly  to  it,  and  that  the  testator  and  the 
subscribing  witnesses  understood  that  it  was  a  testamentary  in- 
strument,— that  no  attempt  was  made  at  any  concealment. 
There  is  no  evidence  of  fraud,  mental  incapacity,  or  undue  in- 
fluence on  the  part  of  any  one. 

From  these  facts  so  found,  my  conclusion  of  law  is,  that  there 
was  a  substantial  compliance  with  all  the  requirements  of  the 
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statute  in  the  execution  of  this  instrument.  I  can  hardly  con- 
ceive how  a  person  could  more  forcibly  and  effectively  acknowl- 
edge the  execution  of  an  instrument  than  by  laying  it  down  on 
a  table,  with  his  name  to  it,  saying,  "  I  declare  this  to  be  my  last 
will  and  testament,  and  I  have  sent  for  you  as  witnesses,  and 
wish  you  to  sign  it  as  such."  It  would  carry  no  additional  con- 
viction to  my  mind  if  he  should  add,  "  I  acknowledge  that  I  have 
signed  it."  I  think  well-settled  adjudications  sustain  this  view. 
The  statute  of  1st  Yictoria  (passed  July  3,  1837),  §  9,  is  in  these 
words,  "  And  be  it  further  enacted,  that  no  will  shall  be  valid 
unless  it  shall  be  in  writing,  and  executed  in  manner  hereinafter 
mentioned,  that  is  to  say,  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  shall  be  made  or  ac- 
knowledged by  the  testator  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such  witnesses  shall  attest 
or  subscribe  the  will  in  the  presence  of  the  testator."  This  stat- 
ute, so  far  as  relates  to  the  question  of  acknowledgment,  is  al- 
most word  for  word  like  ours.  In  the  English  Ecclesiastical 
courts  there  have  been  several  decisions  as  to  what  is  a  sufficient 
acknowledgment.  In  Ilott  a.  Genge  (3  Ourteis,  160),  at  page 
172,  the  court  says,  "  the  case  must  rest  on  what  may  be  con- 
sidered a  virtual  acknowledgment  of  a  signature.  It  is  not  ne- 
cessary that  the  testator  should  state  to  the  witnesses  that  it  is 
his  signature.  The  production  of  a  will  by  a  testator,  it  having 
his  name  upon  it,  and  a  request  to  the  witnesses  to  attest  it, 
would  be  a  sufficient  acknowledgment  of  the  signature  under 
the  present  statute."  At  page  175,  the  court  says,  "  now  the 
construction  which  I  should  be  inclined  to  put  upon  this  clause, 
is,  that  the  production  of  the  will  with  the  signature  to  it,  and 
requesting  the  witnesses  to  attest,  and  their  attesting  and  sub- 
scribing the  will,  would  be  sufficient."  Again,  at  page  183, 
this  language  is  used,  "  It  has  been  held  in  the  Common  Pleas 
that  it  is  not  necessary  that  there  should  be  a  verbal  acknowl- 
edgment." In  Gaze  a.  Gaze  (/£>.,  451),  the  note  is,  "  the  will  of 
the  testator  was  produced  in  his  own  handwriting,  and  having 
his  name  signed  at  the  end  thereof  by  three  persons,  and  he  re- 
quested them  to  put  their  names  underneath  his."  This  is  held 
a  sufficient  acknowledgment  of  the  signature,  the  court  being 
satisfied  that  the  signature  was  the  handwriting  of  the  testator, 
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and  in  the  opinion  of  the  court,  the  judge  says,  "Was  there  a 
sufficient  acknowledgment  of  the  signature  of  the  deceased  ? 
I  think  it  would  be  a  hypercriticism  to  say  that  there  has  not 
been  a  sufficient  compliance  with  the  words  of  the  act  in  this 
respect,"  In  Blake  a.  Knight  (lb.,  547),  the  note  is,  "positive 
affirmative  evidence  by  the  subscribing  witnesses  of  the  fact  of 
signing  or  acknowledging  the  signature  of  the  testator  in  their 
presence,  is  not  absolutely  necessary  to  the  validity  of  the  will. 
The  court  may  presume  due  execution  by  the  testator  from  the 
circumstances."  See,  also,  page  561.  In  Gregory  a.  Queen's 
Proctor  (4  Notes  ofEccl.  Cas.,  620),  the  court  says,  "  neither  of  the 
witnesses  affirm  that  the  name  of  the  deceased  was  there  before 
they  attested,  neither  affirms  that  it  was  not  there.  The  im- 
pression of  one  is,  that  it  was  there ;  that  of  the  other,  that  it  was 
not.  What  is  the  court  to  do,  but  to  adopt  the  same  principle 
as  in  other  cases,  and  look  at  the  probabilities  of  the  deceased 
having  signed  the  paper  before  the  attestation  of  the  witnesses  ?" 
(See,  also,  Hudson  a.  Parker,  1  Robertson,  14 ;  Le  Bas  a.  Greg- 
ory, 10  London  Jurist,  718.)  The  witnesses  said,  "  the  deceased 
did  not  write  his  name  in  their  presence,  but  one  of  them  be- 
lieved that  the  name  of  the  deceased  was  subscribed  when  she 
subscribed  hers,  and  that  the  deceased  said,  '  this  is  my  last  will 
and  testament,'  and  the  other  did  not  remember  of  seeing  the 
name  or  hearing  her  speak."  In  this  case  the  court  says, 
"  what  is  the  court  to  do  under  these  circumstances.  Is  it  to 
depend  on  the  infirm  recollections  of  the  witnesses  for  the 
validity  or  invalidity  of  papers  of  this  description.  In  cases  like 
this,  where  there  is  an  infirmity  in  the  recollections  of  the  wit- 
nesses, the  court  does  not  require  positive  and  affirmative  evi- 
dence, but  will  judge  from  all  the  circumstances  of  the  case  to- 
gether, and  the  probabilities  on  one  side  or  the  other  are  to  have 
effect  and  weight  on  the  mind  of  the  court." 

I  am  not  unmindful  of  the  cases  of  Chaffee  a.  Baptist  Mis- 
sionary Convention  (10  Paige,  85) ;  Remsen  a.  Brinkerhoof  (26 
Wend.,  331) ;  or  Lewis  a.  Lewis  (1  Kern.,  224).  But  I  think  I 
see  a  plain  distinction  between  the  facts  of  those  cases  and  this. 
In  the  case  of  Chaffee  a.  Baptist  Missionary  Convention,  the  tes- 
tatrix did  not  sign  the  will  in  her  own  handwriting.  The  proof 
shows  that  she  could  not  write,  which  was  a  circumstance  re- 
quiring strong  countervailing  evidence,  and  required  stronger 
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acknowledgment.  In  the  case  of  Lewis  a.  Lewis,  the  testator 
purposely  concealed  his  signature,  if  it  was  then  there.  But 
the  remarks  of  Justice  Allen  show  that  he  was  not  unmindful 
of  the  English  authorities,  and  he  rests  his  opinion  on  the  fact  of 
the  intentional  concealment  of  the  signature,  and  he  refers  to 
and  approves  these  authorities.  So  does  the  chancellor  in 
Jauncy  a.  Thorn  (2  Barb.  C%.,  40).  In  Wier  a.  Fitzgerald  (2 
JBradf.,  73),  Surrogate  Bradford  refers  to  the  English  cases  on 
this  point,  citing  Blake  a.  Knight  (3  Curteis,  547),  and  says, 
"  this  is  accordant  with  the  current  of  decisions  under  our  stat- 
ute, and  the  rule  is  marked  by  good  sense,  and  in  conformity  to 
the  established  principles  of  evidence."  In  Butler  a.  Remsen 
(1  Barb.,  526),  there  was  no  evidence  of  testator's  signing  or  ac- 
knowledging, &c. ;  no  evidence  of  his  handwriting  was  offered 
as  in  this  case.  Yet,  inasmuch  as  the  will  was  made  some  ten 
years  before,  the  court  sustained  the  will.  This  was  eight  years 
before.  Bradford  (2  Bradf.,  74,  2  ed.)  says,  "  in  England  this 
is  sufficient,  and  the  cases  have  not  been  questioned.  Their 
statute  is  the  same  as  ours  in  this  respect,  and  these  cases  have 
always  been  approved  when  cited  and  commented  on  in  our 
courts.  (2  Barb.  Ch.,  40 ;  1  Barb.,  527 ;  2  Bradf.,  73.) 

As  to  the  instrument  dated  February  19th,  1851,  if  the  testi- 
mony of  the  subscribing  witnesses  thereto  is  to  prevail,  there 
certainly  was  a  fatal  failure  to  comply  with  the  requirements  of 
the  statute.  They  testify  to  being  sent  for,  and  of  going  to  the 
testator's  house,  and  when  there  the  testator  said  to  them,  "  that 
he  had  sent  for  them  to  sign  this  paper,  being  they  had  signed 
the  other,"  and  that  they  did  so  in  his  presence ;  that,  at  the 
time,  the  testator  was  more  than  twenty-one  years  of  age,  of 
sound  mind  and  memory,  and  not  acting  under  any  restraint. 
This  is  substantially  all  that  they  recollect  of  being  done  towards 
the  due  execution  of  this  instrument ;  in  fact,  they  say  nothing 
else  was  done.  On  the  other  hand,  if  the  testimony  of  the  per- 
son who  wrote  the  will,  and  supervised  its  execution,  is  to  be 
believed,  there  was  a  full  and  entire  compliance  with  all  the  re- 
quirements of  the  statute,  so  far  as  relates  to  this  instrument 
Hence,  as  I  view  this  case,  so  far  as  relates  to  this  instrument, 
it  is  resolved  entirely  into  a  question  of  veracity  between  the  wit- 
nesses, which  is  always  a  delicate,  and  often  a  difficult,  question 
to  determine  correctly. 
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I  have,  so  far  as  I  have  been  able,  watched  the  conduct  and 
manner  of  these  different  witnesses  as  they  have  appeared  on 
the  stand,  as  they  were  being  examined  from  time  to  time,  and 
endeavored  to  satisfy  myself  as  to  their  intelligence,  recollection, 
and  truthfulness,  and  from  all  I  have  seen  of,  and  heard  from, 
them,  while  on  the  stand,  I  am  constrained  to  believe  that  the 
memories  of  the  subscribing  witnesses  are  defective,  or  that 
there  is  some  other  worse  fault  in  them ;  and  I  am  free  to  say 
that  I  have  been  slow  in  coming  to  this  conclusion,  considering 
that  they  stand  numerically  two  to  one,  yet  there  are  facts  and 
circumstances  disclosed  that  compel  me  to  this  conclusion.  The 
face  of  the  instrument  itself  bears  marks  that  corroborate  the 
witness  Wardner, — the  colors  of  the  ink  with  which  the  names 
of  the  testator  and  the  subscribing  witnesses,  and  the  certificate 
signed  by  the  widow,  and  her  signature  thereto,  are  all  the  same, 
and  all  other  writing  in  the  instrument  is  in  ink  of  a  different 
color.  Wardner  testifies  that  he  wrote  this  instrument  at  his 
own  house,  and  there  added  the  residences  of  the  attesting  wit- 
nesses, the  testator  having  previously  told  him  who  they  were 
to  be ;  that  the  testator  and  witnesses  signed  their  names  at  the 
testator's  house,  and  that  there  he  wrote  the  certificate  for  the 
widow  to  sign,  and  that  she  did  there  sign  it  at  the  same  time, 
and  with  the  same  ink  used  by  the  testator  and  witnesses  in, 
subscribing  their  respective  names.  He  also  testifies  that  he 
there  affixed  the  seal,  after  the  testator  had  signed  his  name  to 
the  instrument,  and  while  these  witnesses  were  in  the  room,  and 
in  their  presence.  By  an  inspection  of  the  instrument  it  is  pal- 
pable that  the  seal  was  affixed  after  the  testator's  name  was 
written,  as  the  seal  partly  covers  the  last  letter  of  the  testator's 
name. 

Again,  the  subscribing  witness,  Skinner,  on  his  examination  in 
relation  to  the  instrument  dated  December  27,  1850,  testifies  as 
follows,  in  speaking  of  the  execution  of  that  instrument :  "  I  never 
signed  papers  before  for  the  testator  which  he  declared  to  be  his 
last  will  and  testament,  nor  any  other  paper ;  I  have  since  signed 
one  he  declared  to  be  his  last  will  and  testament ;  I  cannot  say 
which  of  the  two  this  is ;  I  was  called  upon  the  last  titne  by 
another  party,  and  I  suppose  this  is  not  the  last  one  I  witnessed  ; 
I  never  witnessed  but  two ;  it  was  about  eight  years  ago  since  I 
signed  the  first  one ;  the  first  one  was  signed  in  December  or 
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January,  eight  years  ago,  I  believe."  On  his  examination  touch- 
ing the  latter  instrument,  this  witness  testifies  that  the  testator 
did  not  in  any  way  declare  this  to  be  his  last  will  and  testament, 
and  that  he  did  not  say  a  word  about  its  being  a  will,  but  he 
rather  thinks  he  did  see  testator's  name  or  seal  to  it  when  he 
signed  his  name.  "What  then  did  this  witness  mean  when  he 
testified  that  he  had,  subsequently  to  the  time  of  the  execution 
of  the  former  instrument,  witnessed  another  instrument,  which 
the  testator  did  declare  to  be  his  last  will  and  testament,  and 
that  he  never  witnessed  but  two.  The  witness  Wardner  testi- 
fies that  he  was  somewhat  familiar  with  the  formalities  of  ex- 
ecuting wills,  and  knew  what  was  requisite,  and  on  his  cross- 
examination  he  details  substantially  all  these  requisites,  thus 
showing  what  he  did  know  on  this  subject ;  and  knowing  this,  it 
would  be  singular  if  he  did  not  see  the  requirements  of  the  stat- 
ute satisfied,  particularly  when  his  sister-in-law  was  the  sole 
legatee  under  its  provisions;  and  stranger  still,  if  all  that  was 
done  was  for  the  attesting  witnesses  to  sign  their  names  as  stated 
by  them.  There  is  no  evidence  of  imbecility  in  the  testator,  nor 
of  undue  influence,  or  fraud,  or  concealment. 

The  only  remaining  question  is,  does  the  latter  instrument 
revoke  the  former,  or  can  both  stand  together  as  forming  the 
last  will  and  testament  of  said  deceased  ?  I  think  they  may  and 
must  do  so.  The  latter  does  not  in  terms  revoke  the  former,  and 
is  not  inconsistent  with  it  in  any  way,  except  that  it  names  another 
person  as  sole  executor.  So  far  as  the  executor  is  concerned,  it 
revokes  the  former.  But  the  executor  named  in  the  latter  has 
duly  renounced  the  appointment.  I  shall  therefore  enter  a  de- 
cree allowing  both  instruments  to  probate  and  record  as  the  last 
will  and  testament  of  the  real  and  personal  estate  of  the  said 
William  Smith,  deceased,  and  that  the  costs  of  these  proceed- 
ings be  paid  out  of  the  estate  of  said  deceased  testator. 

From  the  decree  thus  entered,  the  opponent  of  the  will  ap- 
pealed. 

H.  A.  Dowe,  for  the  appellant. 

Henry  D.  Barto,  for  the  respondents. — I.  The  proper  and 
due  formalities  were  observed  in  the  execution  of  the  instrument 
dated  December  27th,  1850.  The  only  question  raised  before 
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the  surrogate  with  reference  to  the  execution  of  the  instrument 
dated  December  27th,  1850,  was  as  to  the  sufficiency  of  the  proof 
of  the  acknowledgment  of  the  testator's  signature.  Was  there  a 
sufficient  acknowledgment?  1.  It  is  not  necessary  that  both 
witnesses  should  swear  to  all  the  facts.  (Weir  a.  Fitzgerald,  2 
Bradf.,  42  ;  Jauncey  a.  Thome,  2  £0,?$.  Ch.,  40,  66 ;  Nelson  a. 
McGiffert,  3  Ib.,  158,  163.)  2.  It  is  not  necessary  that  the  tes- 
tator should  iu  terms  request  the  witnesses  to  attest  his  signa- 
ture. The  request  may  toe  implied  as  well  as  expressed,  or  the 
request  may  be  by  acts  as  well  as  by  words.  (Brown  a.  De  Seld- 
ing,  2  Sand/.,  14;  Ilott  a.  Genge,  3  Curteis,  160,  175,  183; 
Blake  a.  Knight,  Ib.,  547.)  3.  The  English  statute,  1st  Vic- 
toria, framed  July  3d,  1837,  so  far  as  it  relates  to  the  question 
of  acknowledgment,  is  almost  word  for  word  like  ours ;  and 
several  cases  have  been  decided  in  the  English  Ecclesiastical 
courts  under  that  statute  as  to  what  constitutes  a  sufficient  ac- 
knowledgment. The  cases  establish  this  position :  When  the 
testator  produces  the  will  with  his  signature  visibly  apparent  on 
the  face  of  it,  to  the  witnesses,  and  requests  them  to  subscribe 
it,  this  is  a  sufficient  acknowledgment  of  his  signature.  But  not 
where  his  signature  is  concealed  from  the  witnesses.  (Ilott  a. 
Genge,  3  Curteis,  160,  176-179;  Gove  a.  Garwin,  2b.,  155; 
Gaze  a.  Gaze,  Ib.,  451 ;  Blake  a.  Knight,  Ib.,  547,  561 ;  Kegwin 
a.  Kegwin,  Ib.,  607 ;  Hudson  a.  Parker,  1  Robertson,  14 ;  Le 
Bas  a.  Gregory,  10  Jurist,  718  ;  Parsons  on  Wills,  17 ;  86  Law 
Library.)  4.  The  above  cases  have  been  cited  in  cases  arising 
in  this  State,  in  which  the  precise  question  did  not  arise,  and 
have  been  invariably  approved.  (Jauncey  a.  Thorne,  2  Barb. 
Ch.,  40 ;  Weir  a.  Fitzgerald,  2  Bradf.,  73 ;  Dayton's  Surrogate, 
2  ed.,  71,  72  ;  Lewis  a.  Lewis,  1  Kern.,  524 ;'  Willard  on  Execitr 
tors,  102;  Gaze  a.  Gaze,  3  Curteis,  451.)  5.  Positive  affirma- 
tive evidence  by  the  attesting  witnesses  of  the  fact  of  signing  or 
acknowledging  the  signature  of  a  testator  in  their  presence,  is 
not  absolutely  necessary  or  essential  to  the  validity  of  a  will, 
and  the  court  may  presume  due  execution  from  attending  cir- 
cumstances. (Weir  a.  Fitzgerald,  2  Brad/.,  73.)  Lapse  of  time 
since  the  execution  of  the  will,  will  even  warrant  the  presump- 
tion of  some  material  facts.  Ten  years  having  elapsed,  "ac- 
knowledgment of  signature"  was  presumed.  (Butler  a.  Remsen, 
1  Barb.,  526.)  Eight  years  having  elapsed,  some  material  facts 
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were  presumed  not  sworn  to  by  the  witnesses.  (Nelson  a.  Mc- 
Giffert,  3  Barb.  Ch.,  162,  163.)  In  this  case  eight  years  have 
elapsed.  6.  The  cases  of  Lewis  a.  Lewis  (1  Kern.,  524),  and 
Chaffee  a.  B.  M.  C.  (10  Paige,  85),  do  not  contradict  the  English 
cases.  In  Lewis  a.  Lewis  the  testator  purposely  concealed  his 
signature ;  if  it  was  then  there  it  was  not  visible,  and  the  wit- 
ness did  not  see  him  sign  it,  and  it  was  not  published.  In  Chaf- 
fee a.  Bapt.  Miss.  Con.,  the  testatrix  could  not  write,  and  her 
name  was  written  by  another  person.  It  is  worthy  of  note,  that 
when  the  chancellor  decided  the  case  of  Chaffee  a.  Bapt.  Miss. 
Con.  (10  Paige,  85),  in  1843,  the  decisions  of  3  Curteis  were  not 
published,  and  had  not  come  under  the  chancellor's  eye.  The 
English  edition  of  Curteis  was  not  published  until  1844. 

II.  The  proper  and  due  formalities  were  observed  in  the  ex- 
ecution of  the  instrument  dated  February  19th,  1851. 

III.  The  instrument  dated  December  27" th,  1 850,  and  the  in- 
strument dated  February  19th,  1851,  can  stand  as  making  the 
last  will  and  testament  of  the  testator.     1.  No  will  in  writing,  or 
any  part,  can  be  revoked  otherwise  than  by  some  other  will  in 
writing,  or  writing  of  the  testator  declaring  such  revocation  or 
alteration  and  execution,  with  same  formalities  with  which  a  will 
should  be  executed.    (2  Rev.  Stat.,  2  ed.,  8,  §  42 ;  1  Bradf.,  437 ; 
2  Ib.,  210 ;  Nelson  a.  McGiffert,  3  Barb.  Ch.,  164.)     2.  If  the 
two  instruments  are  not  entirely  inconsistent  with  each  other, 
both  taken  together  may  constitute  the  last  will  and  testament 
of  the  testator.     (Campbell  a.  Logan,  2  Bradf.,  90  ;  1  William^ 
Executors,  131,  note ;   75.,  188,  note  w ;  Brant  a.  Wilson,   8 
Cow.,  56 ;  Freeman  a.  Freeman,  27  Eng.  Law  <&  Eq.,  351 ; 
Calto  a.  Gilbert,  29  Ib.,  14 ;  West  a.  Benedict,  1  Bradf.,  119.) 

IV.  The  two  instruments  admitted  to  probate,  the  executors 
named  in  each  instrument  should  be  co-executors.     (Frewin  a. 
Relf,  2  Brown  Ch.  Cases,  221 ;  1  Williams'  Executors,  136,  note 
x ;  Ib.,  200-202,  note  x ;  Grant  a.  Leslie,  3  Philimore,  116 ; 
Lynch  a.  Bellow,  /&.,  427.) 

BY  THE  COURT.* — JOHNSON,  J. — I  am  of  the  opinion  that  the 
surrogate  very  properly  admitted  both  wills  to  probate.  I  have 
examined  the  case  and  the  authorities  attentively,  and  can  add 
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nothing  to  the  elaborate  and  satisfactory  reasons  assigned  by 
the  surrogate  in  his  opinion  to  support  his  determination.  There 
was  positive  evidence  before  him  in  regard  to  the  last  will, 
showing  that  all  of  the  requirements  of  the  statute  were  com- 
plied with  when  it  was  executed  by  the  testator ;  and  the  sur- 
rogate gave  credence  to  this  testimony  in  opposition  to  that  of 
the  two  subscribing  witnesses,  whose  testimony,  if  entitled  to 
full  credit,  tended  most  strongly  to  a  contrary  conclusion.  It  is 
quite  obvious  that  the  surrogate,  before  whom  all  the  witnesses 
were  examined  and  cross-examined,  had  a  far  better  opportunity 
of  forming  a  correct  judgment  on  this  question  of  the  credibility 
of  the  several  witnesses  than  this  court  can  have.  Besides,  the 
probabilities  are  all  in  favor  of  the  evidence  to  which  he  gave 
credence,  in  view  of  the  surroundings  of  the  drawing  and  execu- 
ting the  will.  It  would,  in  my  opinion,  be  unwise,  therefore,  to 
interfere  with  the  decision  of  the  surrogate  on  this  subject. 

The  controversy  is  confined  mainly  to  the  question  of  the  due 
execution  of  the  last  will,  which  the  surrogate,  after  a  very  care- 
ful and  thorough  examination,  has  found  to  have  been  duly  ex- 
ecuted and  published  by  the  testator. 

'  The  revocation  of  the  first  will  by  the  execution  and  publica- 
tion of  the  last,  was  pro  tanto  only.  (Nelson  a.  McGifiert,  3 
Barb.  Ch.,  158 ;  Brant  a.  Willson,  8  Cow.,  56.) 

The  decree  of  the  surrogate  must  therefore  be  affirmed. 


TYLER  a.  WILLIS. 

Supreme  Court,  First  District;  General  Term,  September,  1861. 
FORMER  ADJUDICATION. — ANOTHER  ACTION  PENDING. 

A  judgment  enrolled  is  resjudicaia,  as  to  the  matter  in  controversy,  until  reversed 
or  vacated.  So  held,  where  an  appeal  from  such  judgment  was  yet  pending. 

Though  in  an  action  for  an  accounting  the  defendant  may  be  required  to  account 

for  moneys  received  after  the  commencement  of  the  action,  yet  the  plaintiff  i» 

not  bound  to  obtain  such  an  accounting,  but  may  make  such  items  the  subject 

of  a  new  action.     Especially  is  this  the  case  where  the  defendant  procured  aii 
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order  in  the  former  action  which  substantially  precluded  the  plaintiff  from  giv- 
ing evidence  of  such  items  therein. 

On  the  30th  of  March,  1858,  prior  to  the  bringing  of  this 
present  action,  the  plaintiff  Tyler,  as  receiver  of  "Whitney,  com- 
menced two  other  actions  in  this  court  against  the  defendant 
Willis.  In  the  one,  he  averred  that  Whitney,  being  indebted 
to  Willis,  gave  the  latter,  as  collateral  security,  a  lease  of  No. 
21  College  Place,  in  the  city  of  New  York,  and  a  mortgage 
against  one  Joseph  Dunn ;  that  Willis  had  collected,  on  these 
securities,  eleven  hundred  and  seventy-two  dollars  and  thirty- 
three  cents,  over  and  above  the  amount  of  his  claim  against 
Whitney  ;  and  demanded  judgment  for  this  sum,  with  interest. 
In  the  other,  the  plaintiff  set  forth  the  same  indebtedness  and 
the  giving  of  the  same  collaterals ;  alleged  that  Willis's  claim 
against  Whitney  had  been  fully  paid  out  of  the  proceeds  of 
these  collaterals,  and  that  he,  Tyler,  had  demanded  from  Willis 
a  reconveyance  of  the  lease  and  the  mortgage,  which  had  been 
refused,  and  asked  judgment  that  Willis  be  restrained  from  re- 
ceiving any  more  moneys  on  the  lease  or  the  mortgage,  and  be 
decreed  to  assign  them  to  Tyler.  Upon  the  defendant's  appli- 
cation these  two  actions  were  consolidated  by  the  court,  on  the 
21st  of  January,  1859.  The  plaintiff  filed  an  amended  com- 
plaint, in  which  the  relief  demanded  was  as  follows  :  "  Plaintiff 
demands  judgment,  that  said  defendant  may  be  enjoined  from 
assigning  or  disposing  of  said  lease  or  mortgage,  or  collecting 
or  receiving  any  payments  upon  either  of  them  ;  and  that  said 
defendant  deliver  to  said  plaintiff  said  lease  and  mortgage,  and 
execute  an  assignment  of  them  to  him  ;  and  that  an  account  may 
be  taken  and  stated  of  the  amount  which  said  defendant  has  re- 
ceived or  collected  from  or  ojut  of  said  lease  and  mortgage,  to- 
gether with  the  amount  which  said  defendant  is  entitled  to  retain 
out  of  said  money  so  recovered  or  collected,  and  that  plaintiff 
have  judgment  that  defendant  pay  to  him  the  balance  so  found." 

The  consolidated  action  was  referred  to  Luman  Sherwood, 
Esq.,  who  reported,  on  the  5th  of  February,  1859,  that  the  p\ain- 
tiff  was  entitled  to  the  lease  and  mortgage,  or  an  assignment 
thereof  from  Willis,  and  to  the  sum  of  $342.01,  being  the  balance 
of  an  account  stated  by  the  referee  and  appended  to  his  report. 
Judgment  was  entered  on  this  report  on  the  22d  of  February, 
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1859,  and  on  the  18th  of  March,  1859,  the  defendant  Willis  ap- 
pealed to  the  general  term.     The  appeal  was  now  pending. 

The  present  action  was  commenced  on  or  immediately  after 
the  1 8th  of  March,  1859.  The  complaint  was  for  moneys  alleged 
to  have  been  collected  by  Willis,  on  the  lease  and  mortgage, 
after  the  bringing  of  the  first  two  actions.  On  the  trial,  the 
plaintiff,  after  proving  the  receipt,  by  Willis,  of  certain  sums 
of  interest  and  rent  subsequent  to  the  30th  of  March,  1858  (the 
time  when  the  first  actions  were  instituted),  offered  in  evidence 
the  judgment-roll  of  the  consolidated  action,  for  the  purpose  of 
proving  plaintiff's  receivership,  the  amount  of  Whitney's  debt 
to  Willis,  the  giving  of  the  lease  and  mortgage  as  collaterals, 
and  the  satisfaction  of  Willis's  claim  out  of  the  former  proceeds 
of  these  collaterals.  The  admission  of  the  judgment- roll  for 
these  purposes  was  objected  to  by  the  defendant,  on  the  ground 
that  the  judgment  having  been  appealed  from,  was  not  binding 
and  conclusive,  and  that,  therefore,  the  matters  therein  decided 
and  passed  upon  were  not  res  adjudicata.  The  court,  however, 
admitted  the  judgment-roll,  and  it  was  the  only  evidence  offered 
in  support  of  these  allegations  of  the  complaint.  The  plaintiff 
having  closed  his  testimony,  the  defendant  moved  the  court  to 
dismiss  the  complaint,  on  the  ground  that  it  appeared  by  the 
judgment-roll  (being  part  of  the  plaintiff's  own  evidence)  that 
there  was  another  suit  pending  between  the  parties  in  this  court, 
the  cause  of  action  in  which  suit  embraced  and  covered  the 
cause  of  action  in  this  suit,  and,  therefore,  afforded  a  complete 
bar  to  a  recovery  by  the  plaintiff  in  this  action.  The  court, 
however,  refused  to  dismiss  the  complaint,  but  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  for  the  amount  of  the  moneys 
received  by  Willis  after  the  bringing  of  the  former  actions,  sub- 
ject to  the  opinion  of  the  court  at  general  term. 

John  H.  White  and  Max  Goepp,  for  the  appellant. — I.  The 
judgment-roll  of  the  former  consolidated  action  should  not  have 
been  admitted  in  evidence,  because  it  was  not  the  decision  of  a 
court  of  the  last  resort,  but  only  of  an  inferior  tribunal,  and  had 
been  actually  appealed  from.  (Best  on  Evidence,  464.) 

II.  The  judgment-roll  not  being  properly  admitted,  there  was 
no  competent  evidence  to  prove  the  plaintiff's  case. 

III.  If  the  judgment,  notwithstanding  the  appeal,  was  final, 
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and  therefore  properly  admitted  in  evidence,  it  showed  a  recov- 
ery by  plaintiff  for  the  same  cause  of  action,  and  therefore  raised 
a  bar  of  the  present  suit. 

IV.  The  former  cause  of  action  was,  in  its  nature,  what  would 
have  been  called,  before  the  adoption  of  the  Code,  a  suit  in 
equity  for  an  account,  and  for  a  reconveyance  of  the  securities 
pledged  as  collaterals.  In  that  action,  the  plaintiff  was  entitled 
to  a  full  and  final  relief,  including  a  full  and  final  accounting. 
The  cause  of  action  set  forth  in  the  complaint  in  that  action 
embraced  the  cause  of  action  in  the  present  suit.  Therefore  its 
pendency  was  a  bar  to  a  subsequent  action  for  the  same  subject- 
matter,  or  any  part  thereof.  The  Code  has  abolished  the  for- 
mal, artificial,  and  arbitrary  distinctions  between  legal  and  equi- 
table remedies ;  but  it  has,  necessarily,  left  unchanged  the  in- 
herent and  essential  distinctions  between  legal  and  equitable 
relief.  (Giles  a.  Lyon,  4  Comst.,  600 ;  Linden  a.  Hepburn,  5 
How.  Pr.,  188  ;  Reubens  a.  Joel,  3  Kern.,  488  ;  Scovill  a.  Grif- 
fith, 2  II.,  509 ;  Ten  Eyck  a.  Houghtaling,  12  How.  Pr.,  523 ; 
Scott  a.  Onderdonk,  4  Kern.,  9  ;  Bid  well  a.  Astor  Mutual  Ins. 
Co.,  16  N.  Y.,  263  ;  K  Y.  &  K  H.  R.  E.  Co.  a.  Schuyler,  3  Ib., 
592;  Emery  a.  Pease,  6  II).,  62;  Grafton  a.  Eemsen,  16  How. 
Pr.,  32 ;  Dows  a.  Congdon,  Ib.,  571 ;  Lattin  a.  McCarty,  17  Ib., 
239;  Hartt  a.  Harvey,  19  Ib.,  237;  Eldridge  a.  Bell,  12  Ib., 
547 ;  Coster  a.  New  York  &  Erie  E.  E.  Co.,  3  Abbotts'  Pr., 
332 ;  Cole  a.  Eeynolds,  18  N.  Y.,  74.)  The  account  between 
the  debtor  and  the  creditor  is  within  the  jurisdiction  of  courts 
of  equity.  (Moses  a.  Murgatroyd,  1  Johns.  Ch.,  119;  Story's 
Eq.  Jur.,  §  465 ;  Post  a.  Kimberly,  9  Johns.,  470,  505 ;  Dun- 
can a.  Lyon,  3  Johns.  Ch.,  351 ;  Brightly's  Eq.  Jur.,  126,  §  132.) 
Equity,  having  once  possessed  itself  of  the  subject-matter,  makes 
an  end  of  the  whole  matter  in  controversy,  and  does  not  merely 
adjudicate  upon  the  rights  of  the  parties  as  they  stood  at  the 
moment  when  the  action  was  commenced.  (Devling  a.  Wil- 
liamson, 9  Watts,  311 ;  Eshbach  a.  Zimmerman,  2  Barr,  315 ; 
Morris  a.  Phelps,  5  Johns.,  49  ;  Eoosevelt  a.  Post,  1  Edw.,  579 ; 
Bidwell  a.  Astor  Mutual  Ins.  Co.,  16  N.  Y.,  263 ;  Perkins  a. 
Wash.  Ins.  Co.,  4  Cow.,  645 ;  Dows  a.  Congdon,  16  How.  Pr., 
571 ;  Lattin  a.  McCarty,  17  Ib.,  239  ;  Brightly's  Eq.  Jur.,  120, 
§  124 ;  2  Barb.  Ch.,  63 ;  Barfield  a.  Kelly,  4  Muss.,  355 ;  3  Dan. 
Ch.  Pr.,  158,  note  /.)  So  in  a  suit  for  an  accounting,  when  an 
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account  has  been  decreed,  it  will  be  taken  down  to  the  close  of 
the  transactions  between  the  parties  arising  out  of  the  subject- 
matter,  and  not  only  down  to  the  time  when  the  action  was 
commenced.  In  many  instances,  the  account  only  commences 
from  the  institution  of  the  action.  (Sands  a.  Codwise,  4  Johns., 
536 ;  Pickett  a.  Loggon,  14  Ves.,  244 ;  Drummond  a.  Duke  of 
St.  Albans,  5  Ib.,  433 ;  Acherly  a.  Roe,  Ib.,  565 ;  Bromley  a. 
Holland,  Ib.,  610  ;  Pultney  a.  Warren,  6  Ib.,  93 ;  Emery  a. 
Pease,  20  N.  Y.,  62.)  And  where,  after  an  account  and  a  decree 
for  a  balance,  there  are  allegations  of  further  receipts  by  the 
accounting  party,  the  remedy  is  not  by  a  new  original  bill,  but 
by  a  proceeding  in  the  suit  already  pending,  either  by  supple- 
mental bill  or  otherwise.  (2  Barb.  Ch.,  63 ;  Ib.,  62 ;  Dormer 
a.  Fortescue,  3  Atkyns,  130.)  The  case  now  at  bar  is  an  illus- 
tration of  the  propriety  of  this  practice.  The  present  action 
was  and  is  barred  by  the  former  one,  and  the  complaint  should 
have  been  dismissed. 

W.  G.  Brown,  for  the  respondent. — 1.  It  is  clear  upon  the 
face  of  the  record,  in  the  consolidated  suitj  that  the  sums  claimed 
in  this  suit  were  not  adjudicated  upon  in  that  suit.  1.  The  ref- 
eree, in  his  report,  expressly  finds,  that  the  "  first  day  of  March, 
1858,  is  the  time  to  which  said  accounts  were  made  up  by  the 
respective  parties,"  and  all  the  moneys  for  which  plaintiff  re- 
covers in  this  suit  were  collected  by  defendant  since  that  date. 
2.  The  latest  item  in  that  suit  is  on  February  1st,  1858,  while 
the  earliest  item  claimed  in  this  suit  is  since  March  10th,  1858. 

II.  It  is  clear  from  the  pleadings  in  the  suits  consolidated, 
and  from  the  order  directing  their  consolidation,  that  the  items 
claimed  in  this  suit  could  not  have  been  included  in  that  suit. 
The  testimony  was  all  in  before  the  suits  were  consolidated,  and 
the  referee  was  directed  in  the  order  of  consolidation  to  report 
in  the  consolidated  suit,  on  that  testimony,  "  without  delay  or 
receiving  of  further  testimony." 

III.  Though  apparently  within  the  issues,  it  may  be  shown 
by  parol  that  the  question  was  not  in  fact  decided  in  the  former 
suit.     (Doty  a.  Brown,  4  Conist.,  71.)     If  this  may  be  shown 
by  parol,  a  fortiori  it  may  be  shown,  as  in  this  case,  from  the 
face  of  the  record  in  the  former  suit.  (Smith  a.  Weeks,  26  Barb., 
463.)     And  the  burden  lies  upon  the  defendant  to  show  that  the 
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same  matters  were  litigated,  even  where  it  appears  by  the  rec- 
ord that  they  might  have  been.  (Davis  a.  Talcott,  14  Barb., 
611 ;  Young  a.  Rummell,  2  Hill,  478.) 

IY.  It  is  certain  that  the  plaintiff  did  not,  in  fact,  recover  in 
the  former  suit  for  the  items  claimed  in  this. 


BY  THE  COURT.* — A  judgment  docketed  or  enrolled  is  res 
judicata,  as  to  the  matter  in  controversy,  until  reversed  or  va- 
cated. 

In  an  equity  action  for  an  account,  sums  received  by  the  ac- 
counting party  after  the  commencement  of  the  action  may  be 
included  in  the  account  taken ;  but  in  case  those  sums  are  not 
included,  the  party  entitled  to  them  is  not  precluded  from  com- 
mencing another  action  to  recover  the  sums  not  included  in  the 
former  accounting. 

The  judge  at  special  term  having  consolidated  two  former  ac- 
tions, and  precluded  thereby  the  giving  evidence  of  the  receipts 
of  money  subsequent  to  the  commencement  of  those  actions,  and 
that  order  having  been  acquiesced  in  by  the  parties,  the  case 
here  is  relieved  from  the  difficulty  that  might  have  otherwise 
arisen. 

Judgment  for  the  plaintiff  on  the  verdict,  with  costs. 


THE  PEOPLE  on  rel.  GREEN  a.  WOOD. 

Supreme  Court,  First  District;  General  Term,  January,  1862. 
MANDAMUS. — NEW  YORK  CITY  CHARTER. 

A  mandamus  cannot  be  granted  when  a  remedy  may  be  obtained  in  the  premises 
by  action. 

The  mayor  of  New  York  city  is  under  no  obligation  to  a  creditor  of  the  city  to 
countersign  his  warrant  on  the  chamberlain.  The  provision  of  the  city  charter, 
requiring  warrants  to  be  countersigned  by  the  mayor  and  clerk  of  the  Com- 

°  Present,  CLERKE,  P.  J.,  INGRAHAM  and  LEONARD,  JJ. 


NEW  YORK.  375 


The  People  on  rel.  Green  a.  Wood 


mon  Council,  is  for  the  protection  of  the  city,  and  not  for  the  benefit  of  its 

creditors.* 
It  seems,  that  those  officers  ought  to  refuse  to  countersign  warrants  for  the  payment 

of  bills  which  they  believe  to  be  unjust. 
The  People  a.  Flagg  (16  Barb.,  503),  explained  and  limited. 

Appeal  from  an  order  granting  a  peremptory  mandamus. 

On  the  25th  of  July,  1859,  the  mayor  and  commissioners  of 
health  adopted  a  resolution  directing  the  city  inspector  to  exe- 

0  In  THB  PEOPLE  a.  HAWS  (Supreme  Court,  First  District;  Special  Term,  January, 
1862),  it  was  Held,  that  a  statute  having  been  enacted,  directing  a  demand  against 
the  Corporation  of  the  city,  to  be  ascertained  by  arbitration,  and  directiug  the 
comptroller  to  pay  it  when  so  ascertained, — a  mandamus  would  not  lie  to  compel 
him  to  pay  it  when  thus  ascertained,  until  money  had  been  raised  therefor,  or 
an  appropriation  made  out  of  moneys  applicable  thereto.  ^ 

The  case  was  an  application  by  Messrs.  Baldwin  and  Jaycox,  for  a  mandamus      v/ 
against  Robert  T.  Haws,  the  comptroller  of  the  city  of  New  York. 

The  relators  were  the  lowest  bidders  for  constructing  the  gate-houses  of  the  ne 
Croton  Reservoir.     The  Croton  Aqueduct  Board  awarded  the  contract  therefor  to^ 
them,  subject  to  confirmation  by  the  Common  Council.  The  Common  Council  re-     T*i& 
fused  to  confirm  the  award,  but  gave  the  contract  to  other  bidders.     Baldwin  and  ' ' 

Jaycox  then  instituted  a  suit,  and  a  proceeding  by  mandamus  to  obtain  the  con- 
tract, but  were  unsuccessful,  the  court  holding  that  they  had  no  claim  against 
the  city.  (See  the  case,  9  Ante,  253  ;  10  76.,  144.)  By  the  act  of  1860,  relating  to  the 
Croton  Aqueduct  (Laws  of  1860,  774,  ch.  449,  §  4),  it  was  provided  that  damages 
due  to  contractors,  to  whom  the  board  had  awarded  the  contract,  might  be  ascer- 
tained by  arbitration  ;  and  if  the  arbitrator's  report  should  be  in  favor  of  the  party 
claiming  damages,  "  such  party  shall  be  entitled  to  recover  the  same  ;  and  upon 
presenting  a  certified  copy  of  such  report  and  order  of  confirmation  to  the  comp- 
troller of  the  city  of  New  York,  it  shall  be  the  duty  of  said  comptroller  to  draw 
his  warrant  for  the  amount  thereof,  and  to  pay  the  same." 

Arbitrators  were  appointed  and  an  award  made  for  upwards  of  $61,000,  and 
Baldwin  and  Jaycox  now  applied  for  a  mandamus  to  compel  the  comptroller  to 
draw  his  warrant  for  the  amount. 

Daniel  S.  Dickinson,  attorney- general,  and  L.  R.  Marsh,  for  the  motion. 

II.  II.  Anderson,  for  the  comptroller,  resisted  the  application,  chiefly  on  the 
grounds  that  the  Legislature  had  no  power  to  make  the  Corporation  liable  without 
its  consent ;  that  the  act  was  unconstitutional  so  far  as  it  sought  to  charge  the 
Corporation,  and  the  award  was  a  nullity  ;  that  there  was  no  money  appropriated 
to  pay  such  an  award,  and  that  the  Legislature  had,  in  1861,  enacted  that  no 
money  should  be  expended  for  purposes  other  than  those  to  which  they  were  ap- 
propriated by  the  Common  Council. 

LEONARD,  J. — Without  referring  to  the  constitutional  validity  of  the  law  of 
1860,  under  which  the  relators  apply,  or  to  any  of  the  objections  raised  by  the 
defendant  as  to  the  manner  in  which  it  was  executed,  or  to  the  merits  of  the  re- 
lators' demand,  it  appears  to  me  a  sufficient  answer  to  this  application,  that  the 
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cute  a  contract  with  the  relator  for  the  removal  of  dead  horses, 
offal,  &c.,  &c.,  from  the  streets  and  from  the  slaughter-houses, 
and  other  places,  in  the  city  of  New  York,  at  a  stipulated  price 
of  $750  per  month.  On  the  28th  of  July,  1859,  an  agreement, 
in  writing,  was  signed  by  the  city  inspector  and  the  relator. 
On  the  7th  of  September,  1859,  a  further  resolution  was  adopted 
by  the  mayor  and  commissioners  of  health,  increasing  the  price 
to  be  paid  to  $1,000  per  month,  and  calling  for  additional  work. 
On  the  same  day,  a  further  agreement  was  signed  by  the  city 
inspector  and  the  relator.  By  this  agreement  payments  were 
to  be  made  in  monthly  instalments  of  $1,000  each.  The  relator 
entered  upon  the  performance  of  the  work,  and  was  regularly 
paid  until  the  month  of  May,  1860.  A  warrant  for  the  payment 
for  the  month  of  May  having  been  drawn  by  the  comptroller, 
was  presented  to  the  mayor  for  his  signature.  The  mayor  re- 
fused to  sign  the  warrant,  then  assigning  as  a  reason  that  the 
work  called  for  by  the  contract  had  not  been  performed  by  the 
relator,  and  that  he  was  therefore  not  entitled  to  payment.  The 
relator  thereupon  applied  for  a  mandamus  to  compel  the  mayor 
to  sign  the  warrant.  An  alternative  writ  issued.  The  mayor 
made  a  return  thereto,  alleging  that  the  work  had  not  been  per- 
formed. The  relator  demurred  to  the  return.  The  defendant 


relators  have  not  made  it  appear  that  there  has  been  raised  any  sum  of  money,  by 
tax  or  otherwise,  with  which  the  comptroller  can  pay  the  said  sum. 

On  the  contrary,  the  comptroller  states  by  affidavit  that  nothing  has  been 
raised  for  the  payment  of  this  demand,  and  no  appropriation  therefor  has  been 
made,  and  he  has  no  money  as  such  officer  out  of  which  he  can  pay  the  said  sum. 

The  money  against  which  the  comptroller  is  authorized  or  permitted  to  draw 
his  warrants,  now  in  the  city  treasury,  has  been  raised  by  taxation  under  specific 
appropriations  for  certain  denned  purposes. 

It  is  especially  provided  by  Sess.  Laws  of  1861,  ch.  93,  §  5,  that  none  of  the 
money  appropriated  for  specified  objects  shall  be  applied  to  any  other. 

The  comptroller  has  no  money  which  he  can  apply  to  the  demand  of  the  relators, 
without  violating  this  law. 

The  money  should  be  appropriated  and  raised  by  law,  for  the  payment  of  the 
relators,  if  the  Legislature  deem  it  proper  to  require  the  comptroller  to  pay  them. 
When  the  law  has  required  the  people  to  raise  the  money,  and  the  tax  has  been 
levied,  then  the  comptroller  will  owe  to  the  relators  a  direct  duty  to  draw  his 
warrant  and  pay  them. 

I  think  there  must  be  further  legislation  before  the  peremptory  writ  of  manda- 
mus can  be  issued,  or  the  relators  must  proceed  by  action  to  'obtain  and  enforce 
the  collection  of  their  demand  by  judgment  at  law. 

The  motion  is  denied,  with  $10  costs  of  opposing. 
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having  joined  issue  on  the  demurrer,  upon  argument,  a  peremp- 
tory mandamus  was  ordered,  and  from  this  an  appeal  is  taken. 

H.  II.  Anderson  and  Charles  O'Connor,  for  the  appellant. — 
I.  It  was  not  the  duty  of  the  mayor  to  sign  the  warrant  in  ques- 
tion. The  mayor  and  the  commissioners  of  health  have  no  au- 
thority to  bind  the  city  by  such  contracts  as  those  set  forth  in 
the  alternative  writ.  (Laws  of  1850,  597;  Ib.,  607,  §  1,  subd. 
4;  Ib.,  GOO,  §6.) 

II.  But  if  the  contract  is  binding  upon  the  Corporation,  the 
allegation  in  the  return,  that  the  work  has  not  been  performed, 
admitted  by  the  demurrer  to  be  true,  is  a  complete  bar  to  the 
relator's  application. 

III.  Whether  the  writ  sought  shall  or  shall  not  be  issued,  is 
a  matter  of  discretion  with  the  court ;  and  the  mayor,  as  the 
chief  executive  officer  of  the  city,  should  not  be  compelled  to 
be  a  party  to  the  payment  of  money  from  the  treasury  for  work 
which  has  never  been  performed.     The  relator  has  an  ample 
remedy  by  suit  against  the  Corporation.    (People  a.  Supervisors 
of  Westchester,  15  Barb.,  617;  People  a.  Flagg,  16  Ib.,  503; 
Ex  parte  Farmers'  Ins.  Co.,  6  Hill,  243.)     By  the  ordinance  of 
the  Corporation  the  comptroller  is  to  present  all  warrants,  "  with 
the  vouchers,"  to  the  mayor  for  his  signature.     The  vouchers 
are  presented,  that  the  mayor  may  see  if  the  claim  is  authorized, 
and  if  it  is  known  by  him  that  the  claim  is  an  improper  one,  it 
is  his  duty,  under  his  official  oath,  to  refuse  to  sign.     It  may 
well  happen  that  the  mayor,  as  chief  executive  officer  of  the 
city,  may  be  informed  of  objections  to  claims,  which  are  un- 
known to  the  comptroller. 

A.  R.  Lawrence,  Jr.,  for  the  respondents. — I.  A  mandamus 
is  the  proper  remedy  to  compel  the  appellant  to  countersign  the 
warrant  set  forth  in  the  writ.  1.  In  countersigning  warrants 
which  have  been  drawn  by  the  comptroller,  the  mayor  acts  as 
a  ministerial  officer,  and  has  no  discretionary  power  in  relation 
thereto.  (1  Laws  of  1857,  880,  §  22.)  2.  The  writ  issues  where 
the  act  sought  to  be  enforced  is  purely  ministerial.  (Crary  on 
Special  Proceedings,  278  et  seq. ;  People  a.  Edmonds,  15  Barb., 
529 ;  S.  C.,  19  Ib.,  468 ;  Huff  a.  Knapp,  1  Seld.,  65;  Boyce  a. 
Supervisors  of  Cayuga,  20  Barb.,  294;  EK  parte  Heath  and 
others,  3  Hill,  43  ;  Achley's  Case,  4  Abbotts'  Pr.,  36.) 
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II.  The  alternative  writ  shows  that  the  relator  has  a  clear  legal 
right  to  invoke  the  aid  of  the  court  by  way  of  mandamus  in 
this  case,  and  that  he  has  no  other  adequate  remedy.     (Crary 
on  Special  Proceedings,  273,  and  cases  cited.)     1.  The  bill  of 
the  relator  has  been  settled,  adjusted,  allowed,  and  approved 
by  every  officer  whom  the  charter  requires  shall  pass  upon  it, 
as  a  condition  precedent  to  his  right  to  receive  pay  upon  it. 
(1  Laws  of  1857,  879,  880.)     2.  And  the  warrant  has  been  pre- 
sented to  the  appellant,  and  a  specific  demand  made  upon  him 
to  countersign  the  same,  with  which  demand  he  has  refused  to 
comply.    (Rex  a.  Proprietors,  &c.,  of  Canal  Co.,  2  Ad.  <&  Ellis, 
477;  Rex  a.  Proprietors,  &c.,  Canal  Nav.  Co.,  3  II.,  217.) 
3.  The  duty  of  countersigning  warrants  drawn  by  the  comptrol- 
ler, is  specifically  imposed  upon  the  appellant  by  the  charter 
(§  22),  and  the  rule  is,  "  that  where  a  duty  is  imposed  by  statute 
on  an  officer,  its  performance  may  be  enforced  by  mandamus, 
although  an  action  for  damages  might  also  lie."     (Adriance  .#. 
Supervisors  of  K.  Y.,  12  How.  Pr.,  224,  and  cases  cited.) 

III.  Under  the  provisions  of  the  22d  section  of  the  charter 
aforesaid,  the  mayor's  duty  in  relation  to  warrants  is  of  a  purely 
clerical  or  ministerial  character  ;  and  when  a  bill  has  been  prop- 
erly approved,  as  in  this  case,  by  the  head  of  the  department 
under  whose  direction  and  supervision  the  work  has  been  per- 
formed ;  when  it  has  been  examined  and  allowed  by  the  auditor 
of  accounts,  as  required  by  the  charter ;  when  the  comptroller 
has  approved  of  the  bill  and  has  settled  and  adjusted  the  claim, 
the  mayor  has  no  legal  power  to  refuse  his  signature  to  the  war- 
rant,    (People  a.  Flagg,  16  £arb.,  506,  507.) 

TV.  For  the  reasons  above  given,  the  mayor  is  precluded  from 
alleging  that  the  work  of  the  relator  has  not  been  performed 
according  to  contract. 

Y.  The  allegation  on  the  part  of  the  appellant,  that  there  is 
no  amount  due  to  the  relator,  is  a  mere  conclusion  of  law,  and 
of  course  is  not  admitted  by  the  relator  upon  the  demurrer  as  a 
matter  of  fact.  (People  a.  Commissioners  of  Highways,  11 
How.  Pr.,  89.) 

YI.  The  relator  was  obliged  to  demur  to  the  return,  instead 
of  taking  issue  on  the  facts,  for  this  reason :  If  he  had  taken 
issue  with  the  respondent  on  the  facts,  he  would  thereby  have 
admitted  that  those  facts  were,  prwna  facie,  a  sufficient  answer 
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to  the  writ ;  and  if  it  had  turned  out  that  any  of  them  were  true, 
he  would  have  been  bound  by  such  admission,  and  have  been 
defeated,  although  in  law  they  constituted  no  answer  to  the  writ. 
(People  a.  Finger,  24  Barb.,  341.) 

BY  THE  COURT. — MULLIN,  J. — It  seems  to  me  quite  clear  that 
the  contracts  between  the  relator  and  the  board  of  health,  for 
the  removal  of  offal,  &c.,  from  the  streets  of  the  city,  under 
which  the  relator  claims  relief  in  this  proceeding,  are  valid  and 
binding  on  the  city. 

Being  valid,  if  the  relator  has  performed  the  labor  agreed  to 
be  performed  by  him  under  and  pursuant  to  the  contracts  alluded 
to,  there  can  be  no  doubt  but  that  he  may  maintain  an  action 
against  the  city,  to  recover  the  compensation  to  which  he  is  en- 
titled. 

"When  a  party  has  a  remedy  by  action,  he  cannot  have  a  man- 
damus. 

The  relator's  counsel  concedes  the  correctness  of  the  position, 
but  insists  that,  inasmuch  as  he  has  performed  the  labor  and 
procured  his  account  therefor  to  be  settled,  audited,  and  allowed 
by  the  officers  of  the  city  government,  designated  by  the  charter 
to  settle  all  accounts  against  the  city,  and  having  procured  from 
the  comptroller  a  warrant  on  the  treasury  for  the  payment  of 
the  amount  due,  which  it  was  the  duty  of  the  mayor  to  sign, 
without  assuming  to  pass  upon  the  question  whether  the  work 
called  for  by  the  contract  had  or  had  not  been  performed,  there 
was  no  necessity  for  an  action  against  the  city,  and  that  it 
was  the  duty  of  the  mayor  to  affix  his  name  to  the  warrant, 
and,  having  refused,  it  is  the  duty  of  the  court  to  compel  him 
to  do  it. 

The  counsel  for  the  defence  insists  that  the  mayor  has  a  dis- 
cretion as  to  whether  or  not  he  will  countersign  warrants  drawn 
on  the  treasurer,  and  that  it  is  his  duty  to  refuse  to  do  so,  when 
he  knows  that  the  service  in  payment  of  which  the  warrant  is 
drawn  has  not  been  performed,  and  that  in  this  case,  it  being 
considered  that  the  work  was  not  performed  in  conformity  to 
the  contract,  the  mayor  cannot  be  compelled  to  countersign. 

The  22d  section  of  the  amended  charter  of  1857  creates  a  de- 
partment, in  the  city  government,  of  finance,  under  the  control 
and  management  of  the  comptroller  of  the  city. 
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All  accounts  rendered  to  or  kept  in  the  other  departments 
are  made  subject  to  the  inspection  and  revision  of  the  depart- 
ment of  finance.  It  is  authorized  to  settle  and  adjust  all  claims 
in  favor  of  or  against  the  Corporation,  and  all  accounts  in  which 
the  Corporation  is  concerned  as  debtor  or  creditor. 

It  also  provides  for  a  bureau  in  the  same  department,  for  the 
reception  of  all  moneys  belonging  to  the  city,  and  for  the  pay- 
ment of  moneys  on  the  warrant  drawn  by  the  comptroller  and 
countersigned  by  the  mayor  and  clerk  of  the  Common  Council, 
— the  chief  officer  of  which  is  the  chamberlain. 

The  same  section  provides  for  another  bureau  in  the  same 
department,  to  be  called  the  auditing  bureau.  It  is  authorized 
to  revise,  audit,  and  settle  all  accounts  in  which  the  city  is  con- 
cerned as  debtor  or  creditor.  It  is  further  provided,  that  all 
moneys  drawn  from  the  city  treasury  shall  be  upon  vouchers 
examined  and  allowed  by  the  auditor,  and  approved  by  the 
comptroller,  and  filed  in  his  office. 

By  section  18,  subd.  4,  it  is  made  the  duty  of  the  mayor  to 
exercise  a  constant  supervision  over  the  conduct  and  acts  of  all 

subordinate  officers and  generally  to  perform  all  such 

duties  as  may  be  prescribed  for  him  by  the  charter  and  city  or- 
dinances, and  -the  laws  of  the  State  and  of  the  United  States. 

Section  32  provides  that,  until  the  Common  Council  shall 
otherwise  direct,  the  existing  ordinances  shall  apply  to  the  de- 
partments therein  mentioned,  so  far  as  they  are  applicable,  and 
not  inconsistent  with  the  said  act. 

When  this  question  arose,  an  ordinance  in  the  words  follow- 
ing was  in  force,  to  wit :  the  comptroller  of  the  city  shall  draw 
and  sign  all  warrants  on  the  chamberlain  for  moneys  which  he 
is  authorized  to  draw  from  the  treasury,  and  present  the  same, 
with  the  vouchers,  to  the  mayor,  to  be  countersigned  by  him 
and  the  clerk  of  the  Common  Council  respectively. 

Why  does  the  Legislature  require  a  warrant  on  the  treasury, 
to  be  countersigned  by  the  mayor  and  clerk  of  the  Common 
Council  ? 

These  officers  have  nothing  to  do  with  auditing  or  settling  ac- 
counts or  claims,  so  that  they  can  thereby  be  informed  of  their 
justice  or  propriety.  The  object,  however,  must  be  as  a  guard 
against  fraud,  to  secure  the  treasury  against  the  negligence  or 
dishonesty  of  those  officers  who  are  intrusted  with  the  settle- 
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ment  of  claims  against  the  city.  If,  however,  the  major  and 
slerk  have,  as  is  contested,  no  right  to  refuse  to  countersign 
warrants  of  the  comptroller,  how  can  they  act  as  a  guard  against 
fraud  on  the  treasury  ?  If  they  have  no  discretion,  then  they 
are  bound  to  countersign  every  draft  drawn  in  proper  form. 
The  accounts  of  the  clerks  in  the  mayor's  office,  and  in  the  office 
of  the  clerk  of  the  Common  Council,  are  required,  by  law,  to  be 
audited  by  some  officer  in  the  finance  department.  Now,  sup- 
pose a  draft  is  presented  to  either  of  these  officers,  in  favor  of 
one  of  his  clerks,  for  services  which  he  knows  the  clerk  has 
never  rendered,  is  he  to  countersign  it  ?  Is  he  to  close  his  eyes 
to  the  fraud,  and  become  a  participator  in  perfecting  it  ? 

Such  a  proposition  cannot,  it  seems  to  me,  be  supported.  If 
the  object,  in  requiring  these  officers  to  countersign,  was  to  pre- 
vent abuse, — to  protect  the  treasury  from  being  plundered  to 
pay  unfounded  or  fraudulent  claims, — we  must  give  effect  to 
the  intent,  by  holding  the  officers  to  be  clothed  with  the  right 
to  refuse  to  countersign  a  warrant  on  the  treasury,  drawn  to  pay 
a  claim  which  they  know  to  be  dishonest,  or  which  they  are  not 
satisfied  is  an  honest  and  legal  one. 

I  understood  the  relator's  counsel  to  admit  that  these  officers 
were  not  bound  to  countersign  a  warrant  which  they  knew  to 
be  drawn  to  pay  a  fraudulent  claim;  but  he  is  of  the  opinion 
that  it  is  the  only  case  in  which  they  are  at  liberty  to  refuse. 
Does  it  matter  whether  the  claim  is  utterly  unfounded,  or 
whether  the  amount  allowed  is  grossly  extravagant?.  Either  is 
fraudulent ;  and  it  is  the  duty  of  the  mayor  and  clerk  to  interfere 
and  prevent  its  successful  accomplishment,  as  well  in  the  one 
case  as  in  the  other.  It  may  be  said  that  it  is  the  right  of  the 
mayor  and  clerk  to  refuse  to  countersign  in  the  cases  supposed, 
but  that  they  have  no  such  right  when  a  claim  has  been  audit- 
ed and  allowed  by  the  proper  officers,  and  a  warrant  drawn 
therefor.  In  other  words,  that  it  is  the  duty  of  those  officers  to 
countersign  in  all  cases,  except  when  they  know  the  claim  to  be 
fraudulent,  in  whole  or  in  part. 

If  these  officers  are  to  act  as  guardians  of  the  treasury, — if 
they  are  to  protect,  so  far  as  in  them  lies,  the  city  from  the  pay- 
ment of  unfounded  and  dishonest  claims, — they  must  have  the 
means  of  knowing  whether  the  claim  is  one  proper  to  be  paid ; 
and  it  is  their  duty  to  inform  themselves  in  regard  to  it,  and 
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countersign  or  refuse,  as  they  may  deem  proper,  after  such  in- 
vestigation. In  this  way,  and  in  this  way  only,  can  these  men 
effectually  protect  the  treasury. 

It  is  said,  that  to  require  these  officers  to  investigate  every 
claim,  to  pay  which  a  warrant  is  drawn,  and  to  permit  them  to 
suspend  all  payments  until  their  investigations  are  made,  is  to 
block  the  wheels  of  government  and  prevent  all  payments  from 
the  treasury. 

The  first  answer  to  this  suggestion  is,  that  if  it  is  impossible 
for  these  officers  conscientiously  to  discharge  the  duty  of  guard- 
ing the  treasury,  by  countersigning  warrants  only  for  such 
claims  as  they  are  satisfied,  after  investigation,  are  just,  the  law 
which  requires  them  to  countersign  should  be  repealed. 

An  officer  who  will  countersign  a  warrant,  which  he  is  not 
satisfied  is  right  and  just,  is  faithless  to  his  trust,  and  unfit  to  be 
employed. 

But  I  apprehend  the  difficulties  and  delays  which  would  at- 
tend an  intelligent  and  conscientious  discharge  of  the  duty  are 
more  imaginary  than  real.  I  take  it  for  granted,  that  vouchers 
are  required  in  support  of  every  claim  allowed  against  the  city ; 
and  in  all  doubtful  cases,  or  when  a  demand  does  not  arise  upon 
a  contract  providing  for  the  payment  of  specific  sums,  the  oath 
of  the  creditor  is  required  as  to  the  performance  of  the  service, 
or  the  furnishing  of  the  property  for  which  payment  is  sought. 
When  the  auditing  officers  are  honest  and  capable  men,  and  the 
vouchers  are  properly  prepared,  there  can  be  no  great  difficulty 
in  satisfying  a  business  man  of  the  justice  and  propriety  of  the 
claim.  If  he  is  unreasonably  captious  and  hypercritical,  he 
should  be  removed. 

While  I  entertain  no  doubt  but  the  suggestions  above  thrown 
out,  as  to  the  duty  of  the  mayor  and  clerk,  are  entirely  correct, 
yet  it  is  not  necessary  to  the  decision  of  this  case  to  go  to  the 
length  contended  for.  In  this  case  it  is  admitted  that  the  labor 
which  the  warrant  in  question  was  drawn  to  pay  has  never  been 
performed.  Can  it  be  possible  that  the  mayor  is  bound  to 
countersign  a  warrant  to  pay  for  services  which  he  knows  has 
never  been  rendered?  The  proposition  is  so  monstrous  that  I 
cannot  entertain  it  for  a  moment. 

If  an  officer,  charged  by  the  charter  with  the  duty  of  exercis- 
ing "  a  constant  supervision  over  the  conduct  of  all  subordinate 
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officers,"  may  be  compelled  by  courts  of  justice  to  aid  in  draw- 
ing from  the  treasury  of  the  city  money  in  payment  of  an  un- 
founded or  fraudulent  claim,  then  I  confess  the  courts  have  be- 
come the  most  convenient  and  efficient  instruments  of  outrage, 
oppression,  and  robbery. 

The  counsel  for  the  city  yielded,  as  I  understood  him,  the  point 
that  the  clerk  of  the  Common  Council  acted  ministerially  merely 
in  countersigning  drafts,  and  that  he  had  no  discretion,  but  was 
bound  to  countersign.  I  cannot  assent  to  the  proposition. 
Both  the  clerk  and  the  mayor  are  required  to  countersign,  and 
both  must  be  clothed  with  the  power  to  refuse  to  aid  in  taking 
money  from  the  treasury,  unless  they  are  satisfied  it  is  just  and 
right  to  do  it. 

I  have  thus  far  treated  the  question  as  if  the  charter  alone 
regulated  the  manner  in  which  money  should  be  drawn  from 
the  treasury.  The  Common  Council,  by  ordinance,  made  regu- 
lations on  the  same  subject. 

The  only  difference  between  the  ordinance  and  charter  in  this 
respect  is,  that  the  latter  requires  the  vouchers  to  be  presented 
to  the  mayor  with  the  warrant  to  be  countersigned. 

If  I  am  right  in  my  construction  of  the  charter,  the  ordinance 
requires  nothing  in  addition  to  it.  Neither  the  mayor  nor  clerk 
can  act  uncTerstandingly  without  the  inspection  of  the  vouchers. 
The  ordinance  merely  expresses  what  is  fairly  implied  from  the 
language  of  the  charter. 

There  is  still  another  view  of  this  case,  which  it  seems  to  me 
is  conclusive  against  the  relator,  it  is  this :  The  mayor  and  clerk 
owe  him  no  duty.  They  act  for  the  Corporation  ;  they  are  its 
agents  and  servants,  and  the  relator  cannot,  in  this  respect,  re- 
quire them  to  perform  any  duty  towards  him.  A  creditor  of  the 
city  performs  his  duty  when  he  appears  before  the  proper  board 
or  officer  and  procures  his  claim  to  be  audited  and  settled.  It 
is  then  the  duty  of  the  city  to  pay.  He  is  under  no  legal  obli- 
gation to  wait  on  the  comptroller  for  a  warrant,  and,  having 
procured  it,  to  procure  the  signature  of  the  mayor  and  clerk  of 
the  Common  Council.  The  Corporation  must  see  to  it  that  the 
debt  is  paid ;  its  servants  must  go  through  the  ceremonies  ne- 
cessary to  get  the  money  from  the  treasury  with  which  to  pay 
the  debt.  The  vouchers  are  required  by  this  ordinance  to  be 
submitted  to  the  mayor  with  the  warrant.  Was  it  contemplated 
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by  the  framers  of  the  ordinance  that  the  vouchers  should  pass 
into  the  hands  of  the  creditor,  and  that  he  should  have  an  op- 
portunity to  alter  them,  or,  having  procured  his  pay,  to  destroy 
them?  It  seems  to  me  not.  There  is  no  law,  that  I  can  find, 
which  relieves  the  Corporation  from  paying  its  debts  in  the  same 
manner  as  any  private  citizen. 

If,  when  a  warrant  is  presented  to  the  mayor  to  be  counter- 
signed by  the  comptroller  or  his  clerk,  the  mayor  unjustly  or 
unreasonably  refuses  to  countersign  it,  the  court,  on  the  appli- 
cation of  the  Corporation,  will  compel  him  to  do  it.  His  duty 
is  to  it,  not  to  the  creditor. 

It  is  said  that  if  the  mayor  or  clerk  may  refuse  to  countersign, 
and  the  court  will  not  by  mandamus  compel  them  to  do  so,  the 
creditor  is  remediless ;  if  he  sues,  and  recovers  a  judgment,  and 
a  warrant  is  drawn  to  pay,  that  they  may  still  refuse,  and  the 
creditor  be  no  nearer  his  pay  than  before  suit. 

This  suggestion  presents  the  points  of  difference  between  the 
case  at  the  bar  and  the  case  of  The  People  a.  Flagg  (16  Barb., 
503). 

In  the  case  suggested  and  in  the-  case  cited,  the  claim  has 
been  liquidated  and  settled  by  tribunals  having  authority 
finally  to  liquidate  and  settle  the  claim,  and  all  that  is  done 
thereafter,  is  done  in  giving  effect  to  such  final  determination. 

In  such  cases  there  can  be  no  discretion  in  either  the  comp- 
troller who  draws  the  warrant,  or  the  mayor  or  clerk  who 
countersigns.  But  when  the  settlement  of  the  claim  is  by  a 
mere  subordinate  officer,  whose  action  is  not  made  final,  and 
other  officers  are  appointed  to  oversee  his  action,  and  to  guard 
against  any  improper  or  fraudulent  action  on  his  part,  it  seems 
to  me  the  case  is  one  where  the  duty  of  the  siipervising  officer 
to  interfere,  in  case  of  the  illegal  or  fraudulent  action  of  the 
subordinate  auditing  officer,  is  entirely  clear. 

It  is  not  necessary  for  ns,  in  this  case,  to  disturb  the  case  of 
The  People  a.  Flagg.  It  may  stand,  and  yet  relief  by  manda- 
mus be  denied  in  this  case. 

I  am  therefore  of  opinion:  1st.  That  the  relator  has  a  remedy 
at  law,  and  for  that  reason  a  mandamus  cannot  be  awarded  to 
him. 

2d.  The  mayor  and  the  clerk  of  the  Common  Council  owe  the 
relator  no  duty,  and  that  they  cannot  be  required  by  him  to 
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countersign  his  warrant.  The  Corporation  is  the  only  party 
who  can  compel  them  to  act. 

3d.  These  officers  have  in  this  case,  by  the  charter,  a  discre- 
tion which  they  may  exercise  in  countersigning  or  refusing  to 
countersign  a  warrant  on  the  treasury,  and  the  court  will  not 
compel  them  to  countersign  in  opposition  to  their  own  sense  of 
right. 

4th.  These  officers  cannot  be  compelled  to  act,  when  it  ap- 
pears that  the  service,  to  pay  which  the  warrant  is  drawn,  has 
not  been  performed,  or  is  otherwise  fraudulent  or  illegal. 

The  order  of  the  special  term  should  be  reversed. 

CLERKE,  P.  J. — The  provisions  of  the  charter,  and  of  the  or- 
dinances declaring  that  no  money  can  be  drawn  from  the  city 
treasury,  except  upon  a  warrant  drawn  and  signed  by  the  comp- 
troller, and  countersigned  by  the  mayor  and  clerk  of  the  Com- 
mon Council,  is  an  arrangement  merely  for  the  protection  of  the 
Corporation  against  fraud.  It  is  a  part  of  the  scheme  of  internal 
economy,  for  the  more  convenient  regulation  of  its  own  business, 
and  imparts  no  legal  rights  whatever  to  any  other  person.  The 
duties  of  the  municipal  officers,  in  relation  to  those  provisions 
of  the  charter  and  ordinances,  are  due,  and  only  due,  to  the  body 
of  whom  they  are  the  servants.  A  writ  of  mandamus  lies  in 
favor  of  one  person  against  another,  only,  of  course,  when  the 
latter  owes  him  a  legal  right.  If  any  one  has  a  demand  against 
the  Corporation,  as  that  body  can  be  sued  in  an  ordinary  action, 
proceedings  by  this  writ  are  not  maintainable,  nor  are  they 
maintainable  against  any  officer  of  that  body,  to  compel  him  to 
facilitate  the  satisfaction  of  that  demand.  If  he  refuses  to  do 
what  the  charter  and  ordinances  prescribe,  he  fails  to  do  what  - 
his  duties  to  the  Corporation  require,  and  to  it,  and  to  it  alone, 
I  repeat,  he  is  responsible. 

But  we  have  been  referred  to  the  case  of  The  People  a.  Flagg 
(16  J?arl.,  503),  in  which  this  court,  at  general  term,  in  the 
first  district,  granted  a  mandamus  to  compel  the  comptroller 
of  the  city  to  draw  his  warrant  upon  the  chamberlain,  for  cer- 
tain sums  due  on  a  contract  by  the  city  to  Reynolds,  the  relator. 
We  consider  the  doctrine  laid  down  in  this  case  carried  to  such 
extent  as  to  have  a  tendency  to  confound  the  salutary  distinc- 
tions always  observed  between  this  remedy  and  the  ordinary 
You  XIII.— 25 
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remedies  which  the  law  affords.  Nevertheless,  if  a  case  precise- 
ly of  the  same  nature,  or  precisely  analogous  to  it,  was  now 
before  us,  we  should  consider  it  our  duty  to  follow  the  decision 
referred  to ;  but  we  are  certainly  not  inclined  to  go  one  step 
further.  In  the  People  on  relation  of  Reynolds  a.  Flagg,  it 
expressly  appeared  that  the  work,  when  done,  was  not  only  ac- 
cepted by  the  proper  department,  but  the  Common  Council, 
acting  within  its  legitimate  powers,  sanctioned  the  contracts  and 
their  performance,  and  ordered  the  amounts  to  be  paid.  These 
circumstances,  it  was  then  supposed  by  the  court,  took  the  case 
out  of  the  general  rule,  and  imposed  a  duty  on  the  comptroller 
towards  the  relator,  which  the  latter  had  a  right  to  enforce  by 
the  writ  of  mandamus. 

In  the  case  before  us,  although  the  bill  upon  which  the  war- 
rant in  question  was  drawn  was  approved  by  the  city  inspector, 
examined  and  found  correct  by  the  auditor,  and  approved  by 
the  comptroller,  yet  the  Common  Council  did  not  order  it  to  be 
paid,  or  take  any  specific  action  in  relation  to  it.  In  the  case 
also  above  referred  to,  the  proceedings  were  instituted  against 
the  financial  officer  of  the  Corporation,  who  had  special  control 
of  the  money  which  the  Common  Council  had  ordered  to  be 
paid  ;  but.  this  proceeding  is  against  the  mayor,  to  compel  him 
to  perform  an  act  which,  when  performed,  is  intended  for  the 
protection  of  the  Corporation  and  not  for  the  benefit  of  the  re- 
lator, although  the  result  doubtless  would  have  been  beneficial 
to  him,  in  facilitating  payment  of  his  demand.  An  incidental 
advantage,  however,  does  not  constitute  a  legal  right.  If  the 
Corporation  is  indebted  to  the  relator  on  any  contract,  or  for  any 
services  performed,  and  its  proper  officers  refuse  to  pay  him,  or 
to  do  any  thing  necessary  to  enable  him  to  obtain  his  money 
out  of  the  city  treasury,  his  only  remedy  is  by  action.  If  he  can- 
not establish  and  enforce  his  claim  in  this  way,  he  is  without  a 
remedy. 

The  order  of  the  special  term  should  be  reversed,  and  the 
writ  of  mandamus  denied,  with  costs. 

BARNARD  J.  concurred. 
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PUMPELLEY  a.  THE  VILLAGE  OF  OWEGO. 

Supreme  Court,  Sixth  District ;  General  Term,  January,  1862. 
APPEAL  FROM  ORDER  REFUSING  NEW  TRIAL. 

An  appeal  may  be  taken  to  the  general  term  from  an  order  granting  or  refusing  a 
new  trial,  notwithstanding  the  entry  of  judgment  in  the  action. 

Motion  to  dismiss  an  appeal  from  an  order  refusing  a  new  trial. 

This  action  was  tried  at  the  Tioga  circuit.  The  jury  rendered 
a  verdict  in  favor  of  the  defendant.  The  plaintiffs  made  a  mo- 
tion at  a  special  term  for  a  new  trial,  upon  a  case,  which  was 
denied.  The  defendant  then  entered  judgment  against  the 
plaintiffs  for  costs.  The  plaintiffs  afterwards  appealed  from  the 
order,  denying  their  motion  for  a  new  trial,  to  the  general  term. 

The  defendant  moved  to  dismiss  the  appeal,  on  the  ground  that 
the  plaintiffs  should  have  appealed  from  the  judgment,  and 
could  not  appeal  from  the  order  without  appealing  from  the 
judgment. 

George  S.  Camp,  for  the  plaintiffs. 
N.  W.  Davis,  for  the  defendant. 

BY  THE  COURT.* — BALCOM,  J. — The  appeal  is  expressly  au- 
thorized by  subd.  2  of  section  349  of  the  Code.  (See  Valton 
a.  The  National  Loan  Fund  Insurance  Co.,  19  How.  Pr.,  515.) 
That  section  provides  that  an  appeal  may  be  taken  to  the  gen- 
eral term,  "  where  it  grants  or  refuses  a  new  trial."  It  is  not 
denied  that  plaintiffs  could  have  reviewed  the  order  refusing  a 
new  trial,  by  appealing  from  the  judgment  that  was  subsequently 
entered  (see  Code,  §  329) ;  but  they  could  appeal  from  the  order 
and  not  from  the  judgment,  if  they  saw  fit  so  to  do,  notwith- 
standing the  entry  of  judgment. 

Motion  denied,  with  $10  costs,  to  abide  event. 

*  Present,  MASON,  P.  J.,  CAMPBELL,  and  BALCOM,  JJ. 
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Supreme  Court;  General  Term,  May,  1848. 
WITNESS. — USE  AND  OCCUPATION. 

An  agent  held  to  have  acted  within  his  instructions  ;  and  that  therefore,  not  being 
personally  liable  upon  the  contract,  he  was  not  incompetent  as  a  witness  in 
respect  to  the  transaction,  by  reason  of  any  interest. 

Under  1  Eevised  Statutes,  748,  §  26,  providing  that  "any  landlord  may  recover, 
in  an  action  on  the  case,  a  reasonable  satisfaction  for  the  use  and  occupation  of 
any  lands  or  tenements,  by  any  person  under  any  agreement  not  made  by  deed," 
the  action  for  use  and  occupation  may  be  maintained,  if  the  defendant  either 
held  or  occupied  the  premises.  It  was  formerly  well  settled  that  the  action 
would  lie  where  the  lands  were  held  by  the  defendant  without  being  actually 
occupied,  and  this  provision  of  the  Revised  Statutes  does  not  alter  the  rule. 

The  cases. of  Wood  a.  Wilcox  (1  Denio,  37)  and  Beach  a.  Gray  (2  Ib.,  84),  ex- 
plained. 

Motion  to  set  aside  the  report  of  a  referee. 
The  facts  are  stated  in  the  opinion. 

Nicholas  Hill,  Jr.,  for  the  plaintiff. 
Edward  Hoffman,  for  the  defendant. 

BY  THE  COUKT.* — McKissocK,  J. — This  case  came  up  on  a 
motion  to  set  aside  a  report  of  a  single  referee.  The  action  was 
for  use  and  occupation  of  a  wharf  in  the  city  of  Albany. 

On  the  trial  the  plaintiff  produced  as  a  witness  one  Provost 
Veazie,  who  swore  that  in  1843  he  was  the  general  agent  of 
defendant  to  take  care  of  his  steamboat  Swallow  in  Albany,  to 
which  place  she  ran ;  that  defendant  had  a  place  there  to  pile 
his  wood  for  the  boat,  which  witness  hired  of  plaintiff's  testator, 
first  by  the  month,  and  afterwards  by  the  season,  for  $65.  They 
piled  the  wood  on  the  place.  It  was  necessary  for  the  use  of 
the  boat.  This  was  in  the  spring ;  and  the  season  was  to  last 

*  Present,  BBARDSLET,  P.  J.,  McKissocK  and  WHITTLESEY,  JJ. 
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till  May  or  June  next  season.  The  defendant  himself  paid  for 
the  time  while  it  was  hired  by  the  month. 

On  his  cross-examination  he  said  he  thought  they  occupied 
it  about  a  month  after  they  took  it  by  the  season.  He  had 
never  hired  a  dock  before  by  the  season,  as  he  was  not  the  gen- 
eral agent.  He  was  at  this  time  employed  to  do  defendant's 
business  there,  and  thought  he  had  a  right  to  hire  by  the  season. 
At  the  "  start"  defendant  told  him  he  had  better  hire  by  the 
month.  But  he  afterwards  hired  by  the  season,  because  Delihan- 
ty  would  not  hire  it  any  longer  by  the  month,  and  they  could  get 
no  other  place.  He  did  not  remember  whether  he  had  received 
orders'  of  the  defendant  to  hire  by  the  season  or  not.  He  did 
not  remember  that  he  swore  on  a  former  trial  that  they  occupied 
the  wharf  but  two  weeks  after  they  hired  by  the  season,  nor  that 
he  then  said  that  the  season  ended  in  January.  Said  the  reason 
they  quit  the  wharf  was,  that  the  defendant  changed  his  mind, 
and  ran  the  boat  to  Troy. 

The  defendant's  counsel  then  moved  the  referee  to  strike  out 
the  testimony  of  the  witness  on  account  of  his  interest,  he  hav- 
ing made  himself  personally  liable.  This  the  referee  refused. 

The  defendant  called  a  witness,  who  swore  that  Veazie  on  a 
former  trial  testified  that  they  had  occupied  the  wharf  two  weeks 
under  the  hiring  by  the  season,  and  that  the  season  ended  first 
of  January. 

The  defendant's  counsel  insisted  that  Veazie  had  no  authority 
to  hire  the  wharf  by  the  season ;  and  that  at  all  events  plaintiff 
could  recover,  in  this  form  of  action,  only  for  the  time  actually 
occupied. 

The  plaintiff's  counsel  insisted  upon  the  reverse;  and  the 
referee  reported  in  favor  of  plaintiff  $75.61,  which  covered  the 
time  the  wharf  was  unoccupied. 

Two  questions  present  themselves  in  this  case :  Was  Yeazie 
a  competent  witness  ?  and,  Could  the  plaintiff  recover,  for  use 
and  occupation,  rent  accruing  while  the  defendant  was  not  in 
the  actual  occupation  of  the  premises  ? 

Veazie  was  the  agent  of  the  defendant ;  and  it  is  contended 
that  he  made  himself  personally  liable  on  the  agreement,  and 
is  therefore  incompetent  for  interest.  He  had  the  charge  of  the 
business  of  the  defendant  in  respect  to  his  steamboat  in  Albany, 
which  was  then  running  to  that  place.  He  was  his  servant 
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there  in  relation  to  his  business  generally,  and  not  to  perform 
any  single  act  in  relation  to  it ;  being,  in  fact,  his  general  agent 
within  the  definition  of  general  agency  as  given  in  all  the  books. 
(Chit,  on  Cont.,  2  ed.,  215,  216;  Story  on  Agency,  17,  126; 
Paley  on  Agency,  ly  Lloyd,  3  ed.,  2,  199.)  And  there  being 
no  pretence  that  he  concealed  his  principal,  contracted  in  his 
own  name,  or  was  guilty  of  fraud,  the  principal  was  bound  and 
not  the  agent,  provided  he  acted  within  the  scope  of  his  general 
authority,  though  he  may  have  surpassed  or  disregarded  partic- 
ular instructions.  (Chit,  on  Cont.,  126 ;  Story  on  Agency,  126, 
127,  261 ;  note  to  Lloyd 's  Paley  on  Agency,  3  ed.,  199.) 

But  it  was  not  even  shown  that  the  witness  Yeazie  violated 
the  private  directions  of  the  defendant.  The  evidence  was,  that 
he  told  the  witness  at  first,  that  he  had  better  hire  the  wharf  by 
the  month,  which  he  did ;  but  that  afterwards  he  hired  by  the 
season,  because  there  was  none  other  to  be  found  or  obtained, 
and  Delihanty  would  then  only  hire  by  the  season.  This  was 
but  exercising  a  discretion  fairly  implied,  and  indeed  plainly 
expressed  by  the  word  "  better"  in  the  instruction.  The  referee 
was  correct  in  retaining  the  testimony  of  Veazie. 

The  remaining  inquiry  is,  Could  the  plaintiff  recover  for  use 
and  occupation  while  the  defendant  did  not  actually  occupy  the 
premises?  As  the  defendant  went  into  possession  under  the 
agreement,  there  can  be  no  doubt  of  the  right  so  to  recover, 
unless,  as  is  contended  by  the  defendant's  counsel,  the  Revised 
Statutes  have  altered  the  law  in  that  respect.  (Jones  a.  Rey- 
nolds, 7  Car.  &  Payne,  335;  Wooley  a.  Watling,  II.,  610; 
Little  a.  Martin,  3  Wend.,  219  ;  Featherstonhaugh  a.  Bradshaw, 
1  Jb.,  134 ;  Chit,  on  Cont.,  6  ed.  371 ;  Gibson  a.  Counthorpe,  1 
Dowl.dk  Ryl.,  205  ;  Baker  a.  Holtpzaifell,  4  Taunt.,  45  ;  Wood 
a.  Wilcox,  1  Den.,  37.) 

Though  there  is  a  change  of  the  language  introduced  in  the 
Revised  Statutes  in  relation  to  the  action  for  use  and  occupation, 
yet  I  apprehend  there  was  no  intention  to  change  the  law  in 
that  respect.  The  provision  in  the  Revised  Laws  (1813,  444)  is 
as  follows:  "It  shall  be  lawful  to  and  for  the  landlord,  his 
heirs  and  assigns,  where  the  agreement  is  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  lands,  tenements,  or  hereditaments, 
held  or  occupied  by  the  defendant,  in  an  action  on  the  case  for 
the  use  and  occupation  of  what  was  so  held  and  enjoyed."  The 
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correspondent  provision  in  1  Revised  Statutes  (1  ed.,  748,  §  26) 
is  thus :  "  Any  landlord  may  recover  in  an  action  for  the  use 
and  occupation  of  any  lands  or  tenements  by  any  person,  under 
any  agreement  not  made  by  deed,"  &c. :  the  difference  between 
the  two  statutes  being  that  the  first  declares  that  any  landlord, 
&c.,  may  recover  satisfaction  for  any  lands  "  held  or  occupied," 
in  an  action  for  use  and  occupation  ;  while  the  last  provides  that 
a  like  recovery  may  take  place  for  the  use  and  occupation  of 
any  lands,  leaving  out  the  words  of  description  in  the  first,  that 
the  lands  are  held  and  occupied.  Hence  it  is  insisted  that, 
though  under  the  Revised  Laws  the  action  would  lie  where  the 
lands  were  either  held  or  occupied,  under  the  present  statute 
they  must  be  actually  occupied,  as  the  word  held  is  omitted. 
But  the  courts,  both  in  England  and  in  this  State,  had  from  the 
llth  Geo.  II.,  uniformly  held  the  rule  to  be,  that  a  person  either 
holding  or  occupying  was  liable  to  the  action.  It  follows,  then, 
that  use  and  occupation  from  that  date  till  the  passage  of  the 
Revised  Statutes  was,  both  by  the  statute  and  the  judgments  of 
the  courts,  the  known  and  appropriate  form  of  action,  where  the 
premises  were  either  held  or  occupied.  And  the  Legislature 
appear  to  have  assumed  this  well-known  rule  of  law  as  the  basis 
of  the  provision  on  the  subject  in  the  Revised  Statutes.  And 
accordingly,  omitting  altogether  that  part  of  the  old  statute 
designating  the  purpose  of  the  enactment  to  be  to  provide  a 
remedy  where  lands  were  "held  or  occupied,"  it  proceeds  di- 
rectly to  declare  that  a  reasonable  satisfaction  may  be  recovered 
for  the  use  and  occupation  of  any  lands,  &c. ;  in  all  which  I 
think  there  appears  a  manifest  intention  to  retain  the  action  in 
all  cases  where  it  was  then  in  use. 

Let  us  now  proceed  to  advert  to  some  arguments  that  may 
be  drawn  from  extrinsic  circumstances  and  considerations,  to 
show  that  the  Legislature  did  not  intend  to  alter  the  law  from 
what  it  was  before  the  revision  of  1830. 

In  the  first  place  the  statute  was  originally  remedial ;  and  as 
it  had  been  beneficent  in  its  operation,  there  was  no  motive  to 
limit  its  application.  The  revisers  have  left  no  note  of  an  inten- 
tion to  alter  the  law,  which  we  argue  they  would  have  done  if 
any  such  intention  existed.  And  the  well-settled  rule  of  inter- 
pretation so  forcibly  expressed  in  the  following  citation  from 
the  opinion  of  a  most  eminent  judge,  admonishes  us  to  be  slow 
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in  adopting  a  belief  of  so  important  an  innovation  upon  a  long- 
settled  principle  as  is  here  contended  for :  "  "Where  a  law  ante- 
cedently to  a  revision  of  the  statutes  is  settled,  either  by  the 
expressions  in  the  statutes  or  adjudications  on  them,  the  mere 
change  of  phraseology  shall  not  be  deemed  or  be  construed  a 
change  of  the  law,  unless  such  phraseology  evidently  purports 
an  intention  in  the  Legislature  to  work  a  change."  (Per  KENT, 
Ch.  J.,  in  the  case  of  Yates,  4  Johns.,  317,  359  ;  see,  also,  Ex 
parte  Brown,  21  Wend.,  316,  per  BEONSON,  J.) 

But  the  defendant's  counsel  referred  us  to  the  cases  of  Wood 
a.  "Wilcox  (1  Den.,  37)  and  Beach  a.  Gray  (2  11.,  84),  as  giving 
countenance  to  his  interpretation  of  the  Revised  Statutes  on  the 
point  now  in  question.  In  the  first  of  these  cases,  neither  the 
defendant  nor  any  one  under  him,  had  ever  taken  possession  of 
the  premises  under  the  agreement ;  and  the  court  decided  that 
the  action  would  not  lie  for  use  and  occupation.  Mr.  Justice 
Beardsley,  who  delivered  the  opinion  of  the  court,  discussed  the 
case  solely  on  the  question  whether,  under  the  llth  Geo.  II.,  and 
our  Revised  Laws  of  1813,  which  were  like  it,  and  had  received 
the  same  interpretation,  the  action  could  be  maintained  where 
possession  had  never  been  taken,  and  proved  most  conclusively 
that  it  could  not.  And  he  expressly  waived  all  aid  in  the  ar- 
gument from  the  Revised  Statutes,  though  he  intimated  that  the 
position  contended  for  might  be  stronger  under  them  if  any 
change  had  been  intended  and  made,  of  which  he  suggested  the 
appearance,  as  the  present  statute  of  New  York  (Revised  Stat- 
utes) was  variant  from  the  llth  Geo.  II.,  and  the  Revised  Laws. 
But  finally,  the  whole  that  is  said  in  relation  to  the  suggested 
alteration  is  summed  up  in  this :  "  The  words  of  the  present 
statute  of  New  York  would  seem  to  require  an  actual  and  con- 
tinual occupation  during  the  whole  period  for  which  the  party 
is  allowed  to  recover.  But  I  need  not  insist  on  any  distinction 
between  this  statute  and  that  of  the  llth  Geo.  II. ;  for,  under  the 
latter,  a  recovery  cannot  be  had  where  no  entry  was  made  nor 
possession  taken.  An  agreement  to  take  is  not  sufficient." 

The  other  case  (Beach  a.  Gray)  may  be  stated  thus :  Gray 
had  hired  the  premises  of  the  plaintiff  from  May,  1842,  till  May, 
1843,  and  went  into  the  possession,  which  he  abandoned  in  Oc- 
tober, 1842.  After  the  possession  had  been  so  abandoned,  the 
plaintiff  gave  notice  to  the  defendant  that  he  would  lease  the 
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premises  and  hold  him  responsible  for  any  loss.  Of  this  the 
defendant  took  no  notice ;  and  the  plaintiff  let  to  one  Penniman, 
without  the  consent  of  the  defendant.  And  the  court  decided 
that  the  action  could  not  be  maintained  against  defendant  for 
the  time  of  the  occupation  of  Penniman.  The  same  learned 
judge  delivered  the  opinion,  in  which  all  that  is  said  having 
any  relation  to  the  present  question  is  as  follows :  "  The  statute 
of  this  State,  authorizing  an  action  for  use  and  occupation,  is 
certainly  not  more  extensive  than,  that  of  England  on  the  same 
subject.  Under  the  latter,  the  plaintiff  can  recover  in  this  form 
of  action  for  such  time  only  as  the  defendant  actually  occupied 
the  premises,  or  held,  that  is,  legally  possessed  them;"  thus 
simply  reiterating  with  great  caution  and  precision  the  doctrine 
of  the  case  of  Wood  a.  Wilcox.  It  had  been  shown  in  that  case, 
that  there  could  be  no  holding  and  legal  possession  without  an 
actual  occupation,  unless  there  had  been  an  entry  under  the 
agreement. 

Thus  the  doctrine  contended  for  by  the  defendant's  counsel 
receives  no  support  from  the  cases  in  Denio,  any  farther  than 
what  may  be  derived  from  a  passing  remark  of  the  judge,  op- 
portunely made,  as  to  the  change  of  phraseology  in  the  new 
statute,  which,  however,  was  not  material  to  the  case  in  hand, 
and  which  he  declared  had  no  effect  on  his  judgment.  And  I 
may  here  add  that  the  determination  of  the  court  on  this  point, 
in  the  present  case,  has  the  approbation  of  the  same  learned 
judge. 

The  motion  to  set  aside  the  report  of  the  referee  must  be 
denied. 


JONES  a.  UNDERWOOD. 

Supreme  Court,  first  District;  General  Term,  Sept.,  1861. 
FORMER  ADJUDICATION. 

Where  the  defence  interposed  was  a  former  judgment  upon  the  merits,  and  it  ap- 
peared that  in  the  former  action  the  plaintiff  had  applied  for  a  discontinuance, 
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and  declined  to  give  evidence  of  his  demand,  and  that  the  court  had  considered 
merely  the  defendants'  counter-claim  ; — Held,  that  the  plaintiff  had  a  right  to 
maintain  the  second  action  for  his  demand. 

Appeal  from  a  judgment. 

This  was  an  action  to  recover  one-third  of  the  commissions 
received  by  the  defendants  on  the  sale  of  about  four  hundred 
railroad  bonds.  The  plaintiff  was  the  assignee  of  one  Cockle. 
The  answer  denied  any  agreement  to  pay  Cockle  any  share  in 
such  commissions,  and,  along  with  other  matters  of  defence,  set 
up,  by  way  of  counter-claim,  a  j  udgment  by  the  defendants  against 
said  Cockle  for  $722.99,  in  the  Superior  Court,  and  alleged  that 
the  demand  existed  at  the  time  of  the  assignment,  and  belonged 
to  the  defendants  in  good  faith  before  notice ;  and  likewise  set 
up  said  judgment  in  bar,  alleging  that  Cockle,  in  May,  1854, 
commenced  an  action  in  the  Superior  Court  for  the  same  cause 
of  action ;  that  the  defendants  appeared  and  answered ;  that 
the  action  was  tried  on  the  merits,  and  judgment  rendered  for 
the  defendants,  which  afterwards  was  docketed  for  the  defend- 
ants for  said -sum,  and  which  was  in  full 'force;  and  demanded 
that  the  complaint  be  dismissed  with  costs.  The  reply  alleged 
that  the  judgment  was  not  a  just  and  legal  set-off  and  counter- 
claim against  plaintiff's  claim ;  and  that  the  plaintiff  therein 
never  brought  the  action  to  trial,  and  no  proceedings  were  had 
by  him,  or  proofs  presented  by  him,  and  no  judgment  rendered 
by  the  court  upon  the  claim  mentioned  in  the  complaint  in 
such  action,  but  only  for  the  counter-claim  and  set-off,  and  denied 
that  the  judgment  was  a  bar. 

The  cause  was  tried  before  the  Hon.  "William  Mitchell,  referee. 
At  the  trial,  after  the  close  of  plaintiff's  case,  the  defendants 
offered  in  evidence  the  judgment-roll  in  the  suit  of  Cockle  against 
the  present  defendants. 

The  judgment,  omitting  the  formal  portions,  was  as  follows : 

"  This  action  having  been  called  on  for  trial,  and  the  plain- 
tiff appearing  by  E,.  E.  Mount,  Jr.,  his  attorney,  and  the  defend- 
ants by  Bliss  &  Yail,  their  attorneys,  and  the  parties  waiving  a 
jury,  the  plaintiff  thereupon  moved  for  leave  to  discontinue  his 
suit,  which  said  motion  was  denied  by  the  court,  and  the  plain- 
tiff thereupon  declined  to  give  any  evidence  in  his  suit. 

"  And  it  appearing  to  this  court  that  the  defendants  have  in 
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and  by  their  answer  set  up  a  counter-claim,  to  which  the  plain- 
tiff has  not  replied,  or  denied ;  on  motion  of  Bliss  &  Yail,  attor- 
neys for  the  defendants,  it  is  hereby  adjudged  that  the  defend- 
ants, John  A.  Underwood  and  Henry  A.  Underwood,  recover 
of  John  Cockle,  plaintiff,  their  said  counter-claim,  to  wit:  the 
sum,"  &c. 

The  defendants'  counsel  then  moved  for  a  nonsuit  on  the 
pleadings  and  evidence,  both  that  on  the  part  of  the  plaintiff, 
and  also  on  the  record  of  judgment  on  the  part  of  the  defend- 
ants, which  judgment  defendants'  counsel  insisted  was  a  bar  to 
the  present  action,  and  stated  the  several  grounds  of  his  motion, 
but  the  motion  was  overruled,  and  the  defendants  excepted. 

The  referee  finally  determined  in  favor  of  the  plaintiff  for 
$2458.78.  From  the  judgment  entered  in  conformity  with  the 
referee's  decision,  the  defendants  appealed. 

William  Bliss,  for  the  appellants. — The  judgment  in  the  ac- 
tion of  Cockle  against  the  defendants  in  the  Superior  Court,  is 
a  bar  to  the  present  action.  (Eastmure  a.  Laws,  5  Bingharri's 
New  Cases,  444 ;  Le  'Guen  a.  Gouverneur,  1  Johns.  Cos.,  436 ; 
Castle  a.  Noyes,  14  N.  Y.  (4  Kern.},  329  ;  see  Outrarn  a.  More- 
wood,  3  East,  345.)  In  Eastmure  a.  Laws,  COLTMAN,  J.,  says : 
"Outram  a.  Morewood  decides  that  when  the  same  fact  has 
been  put  in  issue  in  a  former  cause,  the  verdict  in  that  cause  is 
an  estoppel  in  a  second  action  ;  here  the  same  claim  has  been 
put  in  issue  and  has  already  been  decided  between  the  parties." 
ERSKINK,  J.,  concurred.  In  the  present  action  the  claim  of  the 
plaintiff  is  at  issue,  upon  the  record  of  the  former  action,  and  a 
judgment  was  therein  rendered  for  the  defendants  after  a  trial 
of  the  cause.  1.  The  suit  in  the  Superior  Court  was  for  the 
same  cause  of  action  by  the  assignor  of  the  plaintiff  against  the 
same  defendants ;  it  came  on  regularly  for  trial ;  was  tried  by 
the  court  in  lieu  and  stead  of  a  jury,  a  jury  trial  being  waived 
by  the  parties,  and  a  judgment  was  rendered  for  the  defendants 
against  the  then  plaintiff,  for  so  much  damages  and  the  costs  of 
the  action.  2.  The  claim  of  the  plaintiff  was  at  issue  therein. 
The  trial  and  judgment  were  upon  the  merits.  The  defendants' 
set-off  was  finally  established,  and  adjudged  to  be  true  upon  the 
trial,  and  whether  upon  the  admission  of  the  plaintiff,  or  direct 
testimony,  can  make  no  difference.  (Dunckel  a.  Wiles,  1  J£ern.y 
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420.)  A  judgment  in  favor  of  a  plain tiif  upon  a  failure  to  an- 
swer,, is  as  final  and  conclusive,  and  as  much  upon  the  merits, 
as  if  rendered  after  the  sharpest  controversy.  3.  The  plaintiff 
did  not  discontinue  his  action,  nor  dismiss  his  complaint,  nor 
was  such  discontinuance  or  dismissal  permitted  or  adjudged. 
(Cockle  a.  Underwood,  1  Abbotts'  Pr.,  1 ;  S.  C.,  at  general  term, 
3  Duer,  676 ;  Seaboard  &  Koanoke  E.  E.  Co.  a.  Ward,  1  Ab- 
botts' Pr.,  46,  recognizing  and  approving  the  decision  in  the 
last  case ;  Averill  a.  Patterson,  10  How.  Pr.,  85.)  Had  the  ac- 
tion been  discontinued,  or  the  plaintiff  nonsuited,  both  the 
plaintiff  and  the  cause  would  have  been  out  of  court.  (Hope  a. 
Acker,  7  Abbotts'  Pr.,  308.)  4.  If  the  plaintiff  in  that  action 
was  dissatisfied  with  the  ruling  of  the  judge,  he  should  have  ap- 
pealed. Its  correctness  cannot  now  be  examined  collaterally. 
5.  "It  is  true,  if  a  person  sues  upon  several  and  distinct  causes 
of  action,  and  submits  only  a  part  of  them  to  a  jury,  he  is  not 
precluded  from  suing  again  for  such  distinct  cause  of  action  as 
was  not  passed  upon.  In  that  case,  he  was  not  bound  originally 
to  unite  the  different  causes  of  action,  and  therefore  shall  not  be 
bound."  (Wheeler  a.  Yan  Houten,  12  Johns.,  311 ;  S.  P.,  Sed- 
don  a.  Tutop,  6  Term  JR.,  607,  where  the  defendants'  plea  could 
not,  of  course,  be  maintained,  for  the  recovery  in  the  former  ac- 
tion was  not  on  the  same  promises  and  undertakings.)  But 
where  there  is  only  a  single  cause  of  action,  the  principle  is  in- 
applicable. (See  supra;  Markham  a.  Middleton,  2  Strange, 
1259.)  6.  That  the  judgment  is  a  bar,  is  evident  from  the  na- 
ture of  a  plea  of  set-off.  (Eastmure  a.  Laws,  5  Binghantfs  N.  C., 
444 ;  Collins  a.  Collins,  2  JBurr,  825 ;  Burgess  a.  Tucker,  5 
Johns.,  105.)  It  is  a  plea  in  bar  going  to  the  merits.  It  con- 
fesses and  avoids  the  demand  alleged  by  the  plaintiff.  It  prays 
that  the  defendants'  demand  be  set  off  or  over  against  the  plain- 
tiff's demand.  The  recovery  is  of  the  balance  of  such  account, 
and  of  course  is  conclusive  upon  the  existence  and  extent  of  the 
plaintiff's  demand.  When  a  plea  of  set-off  is  pleaded,  the  com- 
plaint becomes  a  defence  to  the  defendant's  plea ;  and  if  that 
defence  fail  from  want  of  proof  or  otherwise,  and  judgment  is 
rendered  for  the  defendant,  it  is  res  adjudicata  that  the  pleading 
by  which  such  defence  is  set  up  is  not  true,  and  that  the  cause 
of  action  therein  alleged  does  not  exist.  (9  Johns.,  232 ;  12  lb., 
347 ;  14  lb.,  377 ;  13  /&.,  187.)  The  statute  prescribes  the  judg- 


NEW  YORK.  307 


Jones  a.  Underwood. 


ment  to  be  rendered.  (2  Rev.  Stat.,  353,  §§  21,  22.)  Thus  the 
whole  merits  are  involved,  and  the  plaintiff's  demand  forms  a 
constituent  element  of  the  judgment.  It  is  only  when  a  balance 
is  found  to  be  due  from  the  plaintiff  to  the  defendant  that  judg- 
ment is  to  be  rendered  for  him.  As  a  matter  of  equity  and  jus- 
tice, and  of  the  public  policy  defined  by  the  Code  of  Procedure, 
the  defendants  ought  not  to  be  twice  vexed.  (Code,  §§  149, 
150,  258,  274;  Cockle  a.  Underwood,  1  Abbotts'  Pr.,  1.) 

R.  E.  Mount,  Jr.,  for  the  respondents. — The  judgment  in  the 
Superior  Court,  in  favor  of  Cockle,  is  no  bar  to  this  action ;  be- 
cause Cockle  never  prosecuted  his  action,  and  there  was  no 
trial  upon  the  merits.  The  defendants  in  said  action,  by  reason 
of  their  answer,  became  virtually  plaintiffs  for  their  counter- 
claim, and  were  entitled  to  judgment  for  the  same,  without 
trial, — no  reply  having  been  made,  and  the  plaintiff  having  ap- 
plied for  a  discontinuance.  (Mason's  Executors  a.  Alston,  5 
Seld.,  28 ;  Hadley  a.  Greene,  2  Or.  &  Jer.,  374 ;  Seddon  a.  Tu- 
top,  6  T.  R.,  607 ;  Ravee  a.  Fanner,  4  11.,  146  ;  Davis  a.  Tal- 
cott,  14  Sari.,  611 ;  Doty  a.  Brown,  4  Comst.,  71 ;  Sweet  a. 
Tuttle,  4  Kern.,  465.) 

BY  THE  COURT.* — Whatever  issues  or  questions  in  an  action 
are  adjudicated  by  a  court,  cannot  again  be  the  subjects  of  in- 
quiry until  the  judgment  is  set  aside  by  an  appellate  tribunal. 
Consequently  such  judgment  can  be  set  up  as  a  bar  to  the  same 
claim  in  another  action-.  In  the  present  case  it  appears,  on  the 
very  face  of  the  judgment,  that  the  plaintiff's  demand  was  not 
passed  upon  by  the  court.  It  states  expressly  that  the  plaintiff 
applied  for  a  discontinuance,  and,  when  refused,  declined  to  give 
any  evidence;  and  the  court  merely  considered  the  counter- 
claim of  the  defendant,  who,  in  fact,  then  became  the  actor  in 
the  suit. 

We  think  the  plaintiff  had  a  right  to  maintain  this  action  for 
the  demand,  which  he  declined  to  submit  for  adjudication  in  the 
former  action  in  the  Superior  Court. 

Judgment  affirmed,  with  costs. 

*  Present,  CLBBKE,  P.  J.,  LEONARD  and  INOBAHAM,  JJ. 
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RYCKMAN  a.  COLEMAK 

Supreme  Court,  First  District;  At  Chambers,  /September ',  1861. 
DISABILITY  OF  ATTORNEYS  TO  BECOME  SURETIES. 

The  practice  of  the  court,  not  to  allow  attorneys  to  become  sureties  for  their 
clients  in  legal  proceedings,  extends  only  to  bail  for  the  appearance  of  parties 
arrested. 

Application  for  the  approval  of  an  undertaking  on  continu- 
ance of  injunction 

This  was  an  action  to  declare  void,  for  usury,  an  agreement 
under  which  plaintiff  had  deposited  with  the  defendants  storage 
receipts  and  invoices  for  goods  valued  at  $150,000,  and  to  ob- 
tain judgment  for  the  possession  of  the  goods. 

At  the  commencement  of  the  action  an  injunction  had  been 
issued  restraining  the  defendants  from  selling,  transferring,  or  re- 
moving the  goods,  which  was  set  aside  upon  defendants'  motion ; 
but  a  stay  of  proceedings  was  allowed  on  the  order  setting  aside 
the  injunction,  provided  the  plaintiff  increased  the  security 
given  on  issuing  the  injunction,  by  an  undertaking  in  $10,000, 
to  be  approved  by  a  justice  of  the  court. 

The  plaintiff,  in  order  to  avail  himself  of  the  stay  of  proceed- 
ings, executed  an  undertaking  with  Welcome  R.  Beebe  and 
Gilbert  Dean,  as  sureties,  in  the  amount  prescribed.  The  sure- 
ties were  members  of  the  firm  of  Beebe,  Dean  &  Donohue,  the 
attorneys  for  the  plaintiff  in  this  action.  On  the  application 
for  the  approval  of  the  undertaking,  the  defendants  objected  to 
the  competency  of  the  sureties  proposed,  on  the  ground  that 
they  were  the  plaintiff's  attorneys  in  the  action. 

Gilbert  Dean,  for  the  plaintiff. 
Daniel  Lord,  for  the  defendants. 

LEONARD,  J. — The  attorneys  for  the  plaintiff  having  executed   " 
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a  bond  as  security  for  an  injunction  granted  by  the  court,  it  is 
objected  by  the  defendants,  that  it  is  inconsistent  with  the  prac- 
tice of  this  court  to  allow  the  attorneys  thereof  to  become  sure- 
ties for  their  clients  in  legal  proceedings,  and  that  the  bond  in 
question  ought  not  for  that  reason  to  be  approved. 

This  practice  extends  only  to  bail  for  the  appearance  of  par- 
ties arrested. 

The  chancellor  said  it  was  not  a  valid  objection  to  the  regu- 
larity of  an  appeal,  that  one  of  the  sureties  in  an  appeal 
bond  was  the  solicitor  of  the  appellant.  (Stud well  a.  Palmer, 
5  Paige,  57.) 

The  late  Supreme  Court  refused  to  quash  a  writ  of  error,  on 
the  ground  that  one  of  the  sureties  therein  was  an  attorney  and 
counsellor  of  the  court.  (Craig  a.  Scott,  1  Wend.,  35.)  In 
Micklethwaite  a.  Rhodes  (4  Sandf.  Ch.,  434),  the  vice-chancellor 
held  that  "the  rule,  as  to  bail,  in  the  courts  of -law  had  never 
been  adopted  in  that  court,  in  respect  of  security  required  by 
the  statute."  He  held,  in  that  case,  that  the  moving  party  was 
mistaken  in  supposing  that  the  surety,  being  the  solicitor  for 
the  complainant,  furnished  a  ground  of  exception  to  his  be- 
coming security  for  costs. 

The  sureties  in  this  case,  being  without  objection  in  other 
respects,  must  be  approved. 


HOFFMAN  a.  ROWLEY. 

Supreme  Court,  Sixth  District;  General  Term,  January,  1862. 

SERVICE  OF  PAPERS  ON  A  PARTY  AFTER  THE  DEATH  OF  HIS 
ATTORNEY. 

When  the  attorney  for  a  party  to  an  action  has  died,  and  due  notice  has  been 
given  to  such  party  to  appoint  a  new  attorney,  which  he  neglects  to  do,  notice 
of  any  proceeding  in  the  action  is  properly  given  to  such  party  personally. 

Motion  for  judgment  on  a  verdict,  subject  to  the  opinion  of 
the  general  term. 


400  ABBOTTS'  PEACTICE  KEPORTS. 

Hoffman  a.  Rowley. 

This  action  was  brought  to  recover  the  possession  of  a  piece 
of  land  situated  in  the  county  of  Chemung,  and  was  tried  at  a 
circuit  held  in  that  county  in  February,  1854 ;  when,  by  direc- 
tion of  the  court,  a  verdict  was  rendered  in  favor  of  the  plaintiff, 
subject  to  the  opinion  of  the  court  at  general  term,  on  a  case  to 
be  made.  All  proceedings  were  stayed  on  the  verdict  for  sixty 
days ;  and  it  was  ordered  that  if  no  case  should  be  made  within 
that  time,  the  defendant  might  have  a  judgment  of  nonsuit 
against  the  plaintiff.  A  case  was  made  and  served,  and  defend- 
ant's attorney  proposed  amendments  thereto,  and  served  a  copy 
thereof  on  plaintiff's  attorney ;  but  the  case  was  never  noticed 
for  settlement  or  printed.  The  plaintiff's  attorney  died  in  Sep- 
tember, 1859.  In  Ma}'-,  1861,  defendant's  attorney  served  a 
notice  upon  the  plaintiff  at  his  residence  at  Big  Flats,  in  the 
county  of  Chemung,  to  appoint  another  attorney ;  and  that  in 
default  of  making  such  appointment,  all  subsequent  notices  in 
the  cause  would  be  served  by  affixing  them  in  the  office  of  the 
clerk  of  Chemung  county,  at  Elmira.  !Nb  new  attorney  was  ap- 
pointed for  the  plaintiff.  In  October,  1861,  the  defendant's  at- 
torney duly  served  a  notice  by  mail  upon  the  plaintiff,  that  the 
case  in  the  cause  would  be  brought  on  for  argument  before  the 
general  term  of  the  court,  in  Broome  county,  on  the  19th  day  of 
November,  1861 ;  and  on  the  same  day  a  copy  thereof  was 
posted  up  in  the  office  of  the  clerk  of  Chemung  county,  in  a  con- 
spicuous place.  Defendant's  attorney  filed  a  note  of  issue  in 
the  cause  with  the  clerk  of  Broome  county,  and  the  cause  was 
placed  upon  the  calendar  for  the  Broome  general  term,  held  at 
the  court-house  in  Binghamton,  on  the  19th  day  of  November, 
1861 ;  on  which  day,  upon  proof  of  the  aforesaid  facts,  defend- 
ant's attorney  moved  the  cause  for  argument  before  said  general 
term,  and  asked  for  a  judgment  in  favor  of  the  defendant  upon 
the  verdict,  with  costs.  Plaintiff  did  not  appear. 

James  A.  Christie,  for  defendant. 

BY  THE  COURT.* — BALCOM,  P.  J. — It  is  provided  by  statute, 
that  "  when  any  attorney  or  solicitor  shall  die,  be  removed  or 
suspended,  or  cease  to  act  as  such,  the  person  for  whom  he'  was 

*  Present,  BALOOM,  P.  J.,  CAMPBELL  and  PARKER,  JJ. 


NEW  YORK.  401 


Hoffman  a.  Rowley. 


acting  shall  be  notified  to  appoint  another  attorney  or  solicitor, 
in  such  manner  as  the  court  shall  direct,  at  least  thirty  days 
before  any  proceeding  shall  be  had  against  such  person.  (3 
Rev.  Stat.,  5  ed.,  477,  §  54.)  In  Jewell  a.  Schouten  (1  Comst., 
241),  the  attorney  for  the  plaintiff  in  error  removed  from  the 
State,  and  a  notice  was  served  upon  the  plaintiff  to  appoint  an- 
other attorney,  which  he  neglected  to  do ;  and  the  attorney  for 
the  defendant  in  error  moved  ex  parte  to  dismiss  the  writ  of 
error;  and  the  court  held  that  notice  of  the  motion  should  have 
been  given  to  the  plaintiff  in  error,  and  therefore  denied  the 
motion  without  prejudice. 

I  think  there  can  be  no  doubt  that  when  the  attorney  of  a 
party  has  died,  and  such  party  neglects  to  appoint  another  at- 
torney, in  such  manner  as  the  court  shall  direct,  for  thirty  days 
after  notice  to  appoint  one,  notices  in  the  cause  may  thereafter 
be  served  on  such  party.  The  attorney  for  the  plaintiff  in  this 
cause  died  in  1859,  and  the  plaintiff  was  duly  served  with  a 
notice  to  appoint  another  attorney  in  May,  18G1,  but  he  did  not 
appoint  one.  It  was,  therefore,  proper  for  the  defendant's  at- 
torney to  serve  notices  in  the  cause  upon  the  plaintiff,  in  Octo- 
ber of  that  year;  and  the  notice  of  argument  was  regularly 
served  on  him  in  that  month  for  the  Broome  general  term,  held 
on  the  19th  day  of  November  thereafter.  The  cause,  therefore, 
was  duly  noticed,  and  properly  placed  on  the  calendar  for  that 
general  term. 

The  case  became  perfect,  by  the  omission  of  the  plaintiff's  at- 
torney to  give  notice  of  the  settlement  thereof,  for  ten  days 
after  he  was  served  with  a  copy  of  the  proposed  amendments. 
(See  Rules  34  and  35.) 

The  plaintiff  did  not  appear  to  argue  the  case  or  to  oppose 
the  defendant's  motion  for  judgment ;  and  by  Rule  39  the  de- 
fendant was  entitled  to  a  judgment  against  the  plaintiff  upon 
the  verdict,  with  costs. 

For  the  foregoing  reasons  I  am  of  the  opinion  an  order  should 
be  made,  as  of  the  November*  general  term,  1861,  that  the  de- 
fendant have  judgment  against  the  plaintiff  upon  the  verdict, 
with  costs. 

Decision  accordingly. 
VOL.  XIII.— 26 
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BANK  OF  MIDDLETOWN  a.  HUNTINGTON. 

Supreme  Court,  First  District ;   General  Term,  January,  1862. 

JUDGMENT  OF  COUKT  OF  SISTER  STATE. — UNAUTHORIZED  APPEAR- 
ANCE. 

In  an  action  on  a  judgment  recovered  in  the  court  of  a  sister  State,  the  appearance 
of  the  defendant,  in  the  action  in  which  such  judgment  was  recovered,  is  suffi- 
ciently proved,  in  the  absence  of  evidence  to  the  contrary,  by  the  entry  of  the 
attorney's  name  upon  the  record  of  the  judgment. 

When,  by  the  practice  of  the  court  in  which  such  judgment  was  recovered,  ap- 
pearances by  attorney  were  indicated  by  the  attorney's  signing  his  name  in  the 
docket  opposite  that  of  his  client,  and,  by  the  law  of  such  State,  an  appearance 
for  one  of  several  defendants  was  equivalent  to  service  upon  all ; — Held,  that  a 
name  of  a  person,  signed  in  the  margin  of  the  docket,  followed  by  pleading  by 
him  to  the  whole  complaint,  though  without  any  addition  of  attorney,  or  any 
statement  as  to  which  of  several  defendants  he  appeared  for,  was  presumptive 
evidence  of  an  appearance  for  each.* 

*  There  is  a  conflict  in  the  case's,  as  to  what  is  a  sufficient  appearance  on  behalf 
of  the  party  in  such 'a  case,  t»  make  a  judgment  valid  against  him  here. 

In  Noyes  a.  Butler  (6  Barb.,  613),  it  was  Held,  reluctantly,  that  an  appearance, 
under  process  of  attachment  of  the  party's  goods,  gives  jurisdiction  ;  but  the  con- 
trary view  was  taken  in  Pawling  a.  Wilson  (13  Johns.,  192) ;  and  see  Shumway  a. 
Stillman  (6  Wend.,  447). 

In  Wilson  a.  Niles,  it  was  Hdd,  that  a  statute  of  the  State  in  which  such  judg- 
ment was  recovered1,  making  service  on  one  of  several  partners  equivalent  to 
service  on  all,  and  judgment  against  all  on  such  service,  valid  against  all,  could 
not  be  deemed  to  have  given  the  court  jurisdiction  of  a  partner  not  served,  who 
was  not  then  or  afterwards  within  that  State,  and  did  not  submit  himself  to  the 
jurisdiction  of  the  court  which  rendered  the  judgment ;  and  to  similar  effect  is 
Cunningham  a.  Pell  (5  Paige,  607). 

In  Black's  case  (4  Ante,  162;  S.  C.,  4  Bradf.,  174),  a  judgment  founded  on  ser- 
vice, under  the  statute  of  the  State,  made  by  leaving  a  copy  at  the  defendant's 
dwelling,  was  Held,  valid  ;  in  that  case,  however,  there  was  some  evidence  that 
the  defendant  had  personal  knowledge  of  the  suit. 

Though  it  is  stated  in  the  judgment- record  that  defendant  appeared,  he  may 
yet  deny  it.  (Starbuck  i.  Murray,  5  Wend.,  148;  Shumway  a.  Stillman,  6  lb., 
447  ;  Long  a.  Long,  1  Hill,  697  ;  Noyes  a.  Butler,  6  Barb.,  613.) 

But  where  the  record  does  not  show  that  the  court  acquired  jurisdiction  of  the 
person  of  the  defendant,  the  plaintiff  cannot  prove,  by  parol  evidence,  in  aid  of 
the  record,  that  the  court  did  obtain  jurisdiction.  (Noyes  a.  Butler,  6  Barb.,  613.) 

If  the  judgment  is  entire  and  against  several,  and  void  as  to  one,  for  want  of 
service  or  appearance,  it  is  said  to  be  void  as  to  all.  (Holbrook  a.  Murray,  5 
Wend.,  161.) 


NEW  YORK.  403 


Bank  of  Middletown  a.  Huntington. 


It  teems,  that  the  fact,  that  an  appearance  in  a  suit  in  a  court  of  a  sister  State  was 
unauthorized,  is  not  a  defence  to  an  action  on  the  judgment,  but  that  the  remedy 
is  by  application  to  the  court  in  which  the  judgment  was  recovered.! 

Appeal  from  a  judgment. 

This  was  an  action  on  a  judgment  recovered  in  Pennsylvania. 
On  the  trial  of  the  cause  the  plaintiffs  produced  and  proved  a 
Pennsylvania  judgment- roll,  and  then  rested  their  case. 

The  judgment-roll  showed  that  there  was  no  personal  service 
upon  the  defendants  in  Pennsylvania,  but  at  one  place  in  the 
margin  appeared  the  words  "  D.  "W.  Woods"  against  defendants' 
names.  The  judgment-roll  recited,  that  on  November  21, 1855, 
arbitrators  were  appointed,  "  there  being  no  appearance  for  de- 
fendants." On  December  5, 1855,  they  made  their  award  against 
defendants ;  on  December  22,  "  John  C.  Ileuston,  agent,"  ap- 
pealed ;  on  January  9, 1856,  D.  W.  Woods  "  appears  especially," 
and  on  April  8,  1856,  Jonathan  Robinson,  one  of  the  original 
defendants,  but  not  one  of  those  served  in  this  action,  made  an 
affidavit  of  merits,  and  on  the  following  day  "  Mr.  Woods  pleads 
non  assumpsit  and  payment." 

Defendants  Huntington  and  Worthen  moved  for  a  dismissal 
of  the  complaint,  which  was  granted.  And  the  plaintiffs  ap- 
pealed. 

Phelps  (&  Knevals,  for  the  appellants. 
Bliss  &  Barlow,  for  the  respondents. 

BY  THE  COURT. — BARNARD,  J. — The  judgment-roll  shows  that 
on  the  8th  day  of  April,  1856,  Jonathan  Robinson,  one  of  the 
defendants,  swore  to  an  affidavit  of  defence,  stating  therein  that 
defendants  have  a  just  defence  to  $33  of  plaintiffs  claim ;  and 
also  shows  that  on  the  9th  of  April,  Mr.  Woods  pleads  non  as- 
sumpsit and  payment;  that  a  replication  was  filed,  and  the 
issue  tried,  and  a  verdict  rendered  for  plaintiffs.  The  judgment- 
record  also  shows,  that  in  the  docket  opposite  the  plaintiffs 

f  But  compare  Harrod  a.  Barretto  (2  Hall,  302)  ;  Reed  a.  Pratt  (2  Hill,  64).  In 
Ward  a.  Barber  (1  E.  D.  Smith,  423),  it  was  //./•/,  that  it  was  no  defence  to  an  ac- 
tion on  a  judgment,  recovered  against  the  plaintiff  in  the  action  abroad  for  costs 
therein,  that  the  action  was  brought  in  his  name  without  his  authority. 
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name  is  the  word  "  Canda,"  and  opposite  the  defendants'  names 
the  words  "D.  W.  "Woods." 

The  mode  of  appearance  by  attorney  in  Pennsylvania  (where 
this  judgment  was  recorded),  is  by  the  attorney  writing  his 
name  on  the  docket  opposite  to  the  names  of  the  parties  for 
whom  he  appears. 

"We  are  bound  to  presume  that  in  the  State  of  Pennsylvania, 
as  well  a«  in  the  State  of  New  York,  no  one  can  appear  and 
plead  a  cause  on  behalf  of  a  party  to  an  action  except  an  attor- 
ney duly  admitted  and  authorized  to  practise  in  the  court. 

Mr.  Woods  not  being  a  party  to  the  action,  and  having  plead- 
ed to  it,  it  follows  that  he  must  be  regarded  as  such  attorney. 

It  must  also  be  presumed,  that  when  an  attorney  pleads  to 
the  whole  complaint,  without  it  being  stated  in  the  record  for 
what  particular  defendant  he  pleads,  that  he  pleads  for 'the 
whole. 

An  attorney  appearing  for  all  the  defendants,  must  be  deemed, 
prima  facie  at  least,  to  have  done  so  by  authority  of  all  the  de- 
fendants. The  judgment  having  been  rendered  after  appear- 
ance on  behalf  of  all  the  parties  defendant  by  an  attorney,  it  is 
valid  for  all  purposes. 

The  questions  as  to  whether  the  attorney  had  authority  to  ap- 
pear or  not,  and  as  to  whether  if  he  had  not  such  authority  that 
matter  is  admissible  in  this  action,  do  not  arise  on  this  appeal. 

It  is  sufficient  ground  for  reversal  of  this  judgment,  that  the 
record  shows  an  appearance  on  behalf  of  all  the  defendants  by 
attorney. 

Judgment  reversed,  and  a  new  trial  ordered.  Costs  to  abide 
event. 

CLEKKE,  P.  J. — It  is  settled  in  Pennsylvania  (Scott  a.  Israel, 
2  Binn.,  145),  where  there  are  two  or  more  defendants,  and  an 
attorney  enters  his  name  on  the  docket  opposite  the  names  of 
the  defendants,  this  is  a  good  appearance  for  all,  though  one  of 
the  defendants  is  not  summoned.  This  is  identical  with  the  case 
before  us,  with  the  exception  that  the  name  of  D.  W".  Woods  is 
not  followed  by  the  word  "  attorney ;"  but,  for  the  reasons  men- 
tioned in  the  foregoing  opinion,  this  omission  does  not  vitiate 
the  effect  of  Mr.  "Woods'  name  in  the  docket.  If  he  appeared 
without  authority,  the  remedy  is  by  an  application  to  the  court 
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of  Pennsylvania  to  open  the  judgment,  as  by  an  action  against 
the  attorney. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 
Costs  to  abide  event. 

SUTHERLAND,  J.,  concurred. 


CALD  WELL'S  CASE. 
Supreme  Court,  fourth  District;  General  Term,  January,  1862. 

COMMON-LAW  CERTIORARI. — HABEAS  CORPUS. — EXECUTION  AGAINST 
THE  PERSON. — ACTIVE  AND  CONSTRUCTIVE  FRAUD. 

An  order  which  may,  by  law,  be  made  by  a  judge  out  of  court,  is  not  vitiated  by 
being  entitled  at  special  term,  nor  is  it  necessary  in  such  case  to  enter  the  order 
with  the  clerk. 

Where  judgment  was  obtained  in  the  Supreme  Court,  within  the  Fourth  District, 
upon  which  the  judgment-debtor  was  taken  in  execution  against  his  person 
upon  the  judgment,  and  a  justice  of  the  First  District,  upon  habeas  corpus, 
released  the  debtor  from  imprisonment ; — IMd,  that  a  certiorari  to  review  such 
proceedings  should  be  made  returnable  in  the  First  District. 

On  habeas  corpus  in  behalf  of  a  debtor  taken  under  execution  against  the  person, 
the  regularity  and  propriety  of  the  arrest  may  be  inquired  into,  so  far  as  to  de- 
termine whether  the  creditor  had  any  right  or  authority  to  issue  the  process. 
The  prisoner  is  unlawfully  detained  if  there  be  no  judgment,  or  if  the  judgment 
be  one  on  which  no  execution  against  the  person  can  issue  by  law. 

Where  a  defendant  had  made  disposition  of  his  property,  in  good  faith,  with  no 
dishonest  purpose,  at  various  times,  and  for  different  purposes,  by  five  separate 
instruments,  three  of  which  were  valid,  and  two,  in  law,  constructively  fraudu- 
lent against  creditors ; — Held,  that  he  had  not  disposed  of  his  property  with 
intent  to  defraud,  within  the  meaning  of  the  Code,  §  179,  sulxl.  5. 

In  all  cases  in  which  fraud  is  charged,  proof  of  an  actual  intent  should  be  required 
to  justify  an  order  of  arrest.  Constructive  guilt  of  a  debtor,  who  is  innocent 
in  fact,  should  not  be  held  a  sufficient  ground  for  his  imprisonment. 

It  seems,  that  no  order  of  arrest  can  be  granted  under  section  179  of  the  Code, 
subd.  5,  except  in  an  action  for  the  recovery  of  money.  (By  BOCKES,  J.) 

On  common-law  certiorari  no  costs  can  be  allowed. 

Active  or  meditated  fraud  in  the  disposition  of  a  debtor's  property,  is  character- 
ized by  an  actual  dishonest  intent  governing  the  act.  Constructive  fraud  con- 
sists in  innocently  doing  some  act  forbidden,  or  omitting  to  do  some  act  pre- 
scribed by  law.  (By  POTTEK,  J.) 
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Certiorari,  to  review  proceedings  on  habeas  corpus,  had  be- 
fore a  justice  of  this  court  acting  as  judge  at  chambers. 

By  the  return  it  appeared  that  Felix  Collumb  and  John  A. 
Iselin  commenced  an  action  in  this  court  against  Caldwell  and 
others,  to  set  aside  certain  instruments  executed  by  Caldwell, 
on  the  ground  that  they  were  made  to  hinder,  delay,  and  de- 
fraud his  creditors.  That  action  was  put  at  issue,  and  terminated 
in  a  judgment  in  favor  of  the  plaintiffs  therein,  in  part,  and 
among  other  things  in  their  favor  and  against  the  relator  for  the 
costs  of  the  action.  The  costs  were  adjusted  at  $554.93,  for 
which  sum  judgment  was  entered.  The  clause  of  the  decree  re- 
lating to  these  costs  was  as  follows  :  "And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  plaintiffs  recover  of  and  from 
the  defendant  George  Caldwell,  their  costs  of  this  action  as 
taxed,  being  554T^  dollars,  and  have  execution  therefor." 

Execution  was  issued  against  the  property  of  Caldwell  for 
these  costs,  and  on  its  return  unsatisfied,  an  execution  against 
the  person  of  Caldwell  was  issued,  under  which  he  was  arrested 
and  imprisoned  in  New  York.  Thereupon  he  presented  his 
petition  to  Mr.  Justice  Sutherland,  setting  forth  his  imprison- 
ment, with  the  cause  thereof,  to  which  petition  was  attached  a 
copy  of  the  execution  under  which  he  was  held,  and  praying 
for  the  writ  of  habeas  corpus,  to  the  end  that  he  might  be  dis- 
charged. The  writ  was  granted,  returnable  the  same  day.  Pro- 
ceedings were  thereupon  had.  Collumb  and  Iselin  having  been 
duly  notified,  appeared,  and  opposed  the  application,  which 
terminated  in  an  order  directing  the  relator's  discharge  from  ar- 
rest, the  judge  holding  and  deciding  that  the  execution  was  un- 
authorized by  law. 

On  the  application  of  Collumb  and  Iselin,  a  certiorari  issued 
to  review  those  proceedings. 

The  writ  of  certiorari  was  tested,  March  28,  1861,  returnable 
before  the  justice  of  the  Fourth  District  at  the  then  next  May 
general  term. 

The  case  came  before  the  general  term,  first,  On  a  motion  to 
set  aside  or  quash  the  writ  of  certiorari,  on  the  ground  that  the 
writ  was  made  returnable  before  the  court  in  the  Fourth  Dis- 
trict ;  and,  secondly,  On  the  return,  in  case  the  motion  to  quash 
for  irregularity  should  be  denied. 
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If  a  D.  Warren  and  Francis  Keman,  for  the  motion. — I.  The 
certiorari  is  irregular.  It  requires  one  of  the  judges  of  the  Su- 
preme Court,  of  the  First  District,  to  return  the  proceeding  had 
on  habeas  corpus  before  him  in  the  First  District,  to  the  general 
term  of  the  Fourth  District.  This  certiorari  is  a  process  to  bring 
up  the  .proceeding,  upon  which  Judge  Sutherland  made  his 
order  for  review,  and  under  section  346  of  the  Code  it  can  only 
be  reviewed  by  the  general  term  of  the  First  District,  for  the 
following  reasons,  viz. :  1.  The  special  proceeding  sought  to  be 
reviewed  was  commenced  in  the  First  District.  2.  The  order 
made  thereon  was  entered  in  the  city  and  county  of  New  York. 
The  order  for  discharging,  entitled  at  special  term,  is  not  there- 
by vitiated.  (Matter  of  Knickerbocker  Bank,  19  Barb.,  602.) 

II.  The  judgment-record  nowhere  shows  any  actual  fraud,  nor 
any  intent  to  defraud.  The  only  fraud  shown  by  the  judgment- 
record  is  a  constructive  fraud.  (Nicholson  a.  Leavitt,  4  Sandf., 
289  ;  1  Story's  Eq.  Jur.,  §  258  ;  1  BurriWs  Law  Diet.,  269.) 
Proof  of  an  actual  intent,  existing  in  the  mind  of  the  debtor  and 
governing  his  acts,  must  be  shown  in  all  cases  in  which  fraud  is 
charged,  in  order  to  sustain  an  arrest.  (Burchell  a.  Strauss,  8 
Abbotts'  Pr.,  53 ;  28  Barb.,  293 ;  Spies  a.  Joel,  1  Duer,  669.) 
The  only  thing  that  could  have  authorized  an  execution  against 
the  body,  would  have  been  a  special  finding  of  fact  by  the  ref- 
eree, that  the  conveyances  were  made  with  an  actual  intent  to 
cheat  and  defraud  his  creditors.  In  the  absence  of  any  such 
finding,  such  an  execution  was  illegal  and  unauthorized.  1. 
It  is  a  settled  rule  of  law,  that  fraud  is  never  to  be  presumed, 
but  must  always  be  proved.  (Grover  a.  Wakeman,  11  Wend., 
187,  192.)  2.  The  presumption  of  law  is  always  against  bad 
faith.  (Brown  a.  Bartlett,  10  Smedes  and  Marsh,  268-274;  8 
Robinson,  La.,  403.)  3.  In  equity,  fraud  is  never  to  be  pre- 
sumed. (Bogert  a.  Haight,  9  Paige,  297,  302 ;  Rob.  Fraud. 
Conv.,  528.)  4.  The  burden  of  proving  fraud  rests  upon  the  party 
making  the  charge,  and  it  must  be  clearly  established.  (Dun- 
ham a.  Gates,  3  Barb.  Ch.,  196.)  It  was  never  intended  by 
section  179  of  the  Code,  that  a  man  should  be  arrested  for  ap- 
plying, or  attempting  to  apply,  his  property  bona  fide  to  the 
payment  of  his  just  debts.  If  a  party  is  imprisoned  on 
execution  on  final  judgment,  "the  judgment  must  find  that  the 
fraud  was  committed."  (Harris  a.  Cone,  10  How.  Pr.,  259.) 
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The  referee's  findings  of  fact  show  an  entire  absence  of  any- 
fraudulent  intent,  and  none  can  be  inferred. 

III.  "  The  regularity  and  propriety  of  an  execution  against 
the  person  may  be  inquired  into  on  habeas  corpus,  and  in  all 
cases  may  be  impeached  by  showing  either  that  there  was  no 
judgment,  or  that  the  judgment  does  not  show  a  case  authoriz- 
ing the    execution  upon   which   the  defendant  is   arrested." 
(Crary>8  New  York  Pr.,  120 ;  People  a.  Willett,  15  How.  Pr., 
210 ;  6  Abbotts'  Pr.,  37 ;  Hurd  on  Habeas  Corpus,  332 ;  2  Rev. 
StaL,  4  ed.,  801,  §  41,  subd.  4,  6.) 

IV.  The  action  of  Justice  Sutherland  should  be  sustained,  and 
this  certiorari  dismissed,  with  double  costs.     (2  Rev.  Stat.,  4  ed., 
816,  §  12.) 

W.  D.  White,  opposed. 

BY  THE  COURT.* — BOCKKS,  J. — It  appears  from  the  papers 
that  the  proceedings  were  before  Judge  Sutherland,  as  an  officer 
and  not  as  a  court.  The  petition  for  the  writ  of  habeas  corpus 
was  addressed  to  "  Hon.  Josiah  Sutherland,  Justice  of  the  Su- 
preme Court,"  who  allowed  the  writ,  by  indorsing  thereon  his 
allowance,  as  follows:  "Allowed,  this  eleventh  day  of  March, 
1861.  Josiah  Sutherland,  Justice;"  and  was  returnable  before 
one  of  the  justices  at  the  court  at  chambers.  It  was  returned 
to  him  at  the  time  and  place  therein  appointed ;  and  thereupon 
proceedings,  were  had  before  him,  which  resulted  in  his  granting 
and  signing  an  order  for  Caldwell's  discharge,  on  the  27th  of 
March  following.  The  order  is  entitled  at  special  term,  but  it  is 
signed  by  the  justice  ;  and  such  entitling  does  not  vitiate  it.  It 
was  said  (see  Matter  of  the  Knickerbocker  Bank,  19  Barb., 
602)  that  the  mere  entitling  an  order  as  at  special  term,  which, 
by  law,  may  be  made  by  a  judge  out  of  court,  does  not  vitiate 
the  order. 

Nor  is  the  entry  of  the  order  with  the  clerk  of  any  importance 
on  this  motion ;  such  entry  cannot  affect  the  question,  whether 
the  writ  of  certiorari,  to  bring  up  the  proceedings,  was  regularly 
issued.  I  am  not  aware  of  any  practice  which  requires  an  order 
of  discharge,  granted  by  a  judge  out  of  court,  in  a  proceeding 

*  Present,  ROSKKRANS,  P.  J. ,  POTTER  and  BOCKES,  JJ. 
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on  habeas  corpus,  to  be  entered.  The  Code  has  no  application 
to  these  proceedings.  (Code, .§  471.)  But  the  former  practice 
still  prevails  in  such  cases. 

The  proceeding  is  before  an  officer  out  of  court,  and  while  it 
is  well  to  deposit  all  papers,  in  such  cases,  with  the  clerk,  with 
a  view  to  their  preservation,  there  is  no  statute  or  rule  of  prac- 
tice which  requires  the  orders  in  such  cases  to  be  entered. 

It  appearing,  therefore,  that  Judge  Sutherland  acted  as  an 
officer, — as  a  judge  out  of  court,  in  issuing  the  habeas  corpus, 
and  in  granting  the  discharge  of  Caldwell, — the  writ  of  certi- 
orari  was  properly  directed  to  him.  And  following  the  old 
practice,  it  was  regular,  also,  to  make  the  writ  of  certiorari  re- 
turnable at  general  term.  The  writ,  too,  was  properly  allowed 
by  a  justice  of  this  court.  (2  Rev.  Stat.,  573,  §  69 ;  3  7J.,  5  ed., 
892,  §  85.)  The  question  is  then,  simply,  whether,  inasmuch 
as  the  proceeding  was  had  before  an  officer  in  the  First  Judi- 
cial District,  the  writ  is  regular,  in  being  made  returnable  in 
the  Fourth  District. 

This  is  purely  a  question  of  practice,  with  no  statute  or  ex- 
press rule  of  court  to  control.  It  grows  out  of  the  change  in  our 
judicial  system,  by  which  the  State  is  divided  into  eight  districts, 
each  of  which  has  its  own  general  term  of  the  court.  In  most 
cases,  the  Code  of  Procedure  provides  for  the  decision  of  causes, 
declaring  where  they  shall  be  heard  and  determined,  generally 
requiring  them  to  be  heard  and  decided  in  the  district  in  which 
the  case  arose,  or  the  parties,  or  some  of  them  reside.  Some- 
times the  case  is  permitted  to  be  carried  into  an  adjoining  dis- 
trict ;  but  the  general  rule  of  practice  has  been  to  require  causes 
to  be  heard  on  review  in  the  district  in  which  the  proceeding 
was  had ;  and  it  is  very  manifest  that  this  is  a  wholesome  rule, 
based  on  considerations  of  propriety  and  convenience. 

It  is  urged  that  the  writ  is  properly  returnable  in  the  Fourth 
District,  for  the  reason,  that  the  record  on  which  the  execution 
issued,  under  which  the  relator  was  imprisoned,  is  in  the  Fourth 
District.  But  that  fact  does  not  affect  the  question. 

The  proceeding  by  habeas  corpus  was  an  original  proceeding 
in  the  city  of  New  York.  The  relator  was  there  imprisoned, 
and  there  were  had  the  proceedings  for  his  discharge,  making  the 
record  here  sought  to  be  reviewed.  The  return  to  the  writ  of 
certiorari  is  made  from  the  papers  before  the  officer,  with  his 
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certificate  of  the  proceedings  and  determination.  Where  the 
evidence  used  on  that  proceeding, was  obtained,  has  no  control- 
ling influence  in  determining  where  the  review  should  be 
had.  The  question  is,  simply,  whether  it  is  permissible  for  a 
party  to  take  a  case  for  review  on  certiorari  from  the  district  in 
which  the  proceeding  was  had,  to  any  other  which  the  applicant 
for  the  writ  may  select.  To  allow  this  will  be  against  all  anal- 
ogy in  practice,  and  will  be  conducive  often  of  great  inconve- 
nience. 

In  analogy  to  other  cases  in  which  the  practice  is  settled, 
either  by  the  statute  or  by  precedent,  I  think  the  writ  in  this 
case  irregular,  for  the  reason  that  it  is  made  returnable  in  the 
Fourth  instead  of  the  First  District. 

But  we  are  inclined  to  disregard  this  irregularity,  and  to  con- 
sider the  case  on  the  return  ; — here,  however,  declaring  the 
practice  by  which  we  shall  be  governed  in  future  cases.  We 
are  induced  to  adopt  this  course,  inasmuch  as  we  entertain  no 
doubt  in  regard  to  jurisdiction,  and  the  case  has  been  fully  and 
carefully  argued  before  us. 

It  is  first  insisted  that  the  officer  had  no  right  to  inquire  into 
the  regularity  of  the  process  under  which  the  relator  was  im- 
prisoned ;  it  appearing  that  it  was  issued  on  the  judgment  or 
decree  of  a  court  of  competent  jurisdiction.  But  the  question 
is  not  one  of  mere  irregularity  in  the  process.  It  is,  whether  the 
process  is  authorized  by  the  judgment  of  the  court  or  by  any 
provision  of  law. 

The  statute  prescribes  who  shall  be  entitled  to  prosecute  the 
writ  of  habeas  corpus ;  and  denies  it  to  persons  committed  or 
detained  by  virtue  of  the  final  judgment  or  decree  of  any  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of 
any  execution  issued  upon  any  such  judgment  or  decree.  It 
also  declares  that  it  shall  be  the  duty  of  the  court  or  officer,  be- 
fore whom  the  party  shall  be  brought  in  such  writ,  to  inquire 
into  the  cause  of  confinement  or  restraint,  and  to  remand  such 
party,  if  it  shall  appear  that  he  is  detained  in  custody  by  virtue 
of  any  such  judgment  or  decree,  or  of  any  execution  issued 
thereon.  The  statute  further  declares,  that  if  it  appears  on  the 
return  of  the  writ  that  the  prisoner  is  in  custody  by  virtue  of 
civil  process,  &c.,  then,  such  person  can  only  be  discharged  in 
one  of  the  following  cases,  enumerating  several,  among  which 
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are  the  following:  when  the  process,  though  in  proper  form,  has 
been  issued  in  a  case  not  allowed  by  law ;  and  when  the  process 
is  not  authorized  by  any  judgment,  order,  or  decree  of  any  court, 
nor  by  any  provision  of  law.  (2  Rev.  Stat.,  568,  §§  40,  41 ;  3 
/£>.,  5  ed.,  887,  §§  55,  56.)  By  declaring  that  the  prisoner  can 
only  be  discharged  in  certain  cases,  when  in  custody  under  civil 
process,  it  is  clearly  implied  that  he  shall  be  discharged  in  such 
cases.  That  is,  when  it  should  appear  on  the  return  of  the  writ 
that  the  process,  though  in  proper  form,  had  been  issued  in  a 
case  not  allowed  by  law,  or  when  the  process  was  not  author- 
ized by  any  judgment,  order,  or  decree  of  any  court,  nor  by  any 
provision  of  law.  So  it  was  held,  at  special  term,  that  the  pro- 
cess of  execution  may  be  impeached  by  showing  it  to  be  unau- 
thorized by  the  judgment  on  which  it  issued.  (26  JSarb.,  78.) 
In  this  case  cited,  judgment  was  obtained  against  the  defendant 
for  negligence  as  innkeeper.  An  execution  issued  against  his 
person,  under  which  he  was  arrested  and  imprisoned.  He  was 
discharged  on  habeas  corpus,  the  court  holding  that  the  judg- 
ment did  not  show  a  cause  for  arrest.  The  point  was  taken  as 
it  is  here,  that  the  right  to  issue  the  execution  could  not  be  in- 
quired into  on  habeas  corpus.  But  the  court  held  that  the  regu- 
larity and  propriety  of  the  arrest,  under  the  execution,  might 
be  examined  into,  so  far  as  to  determine  whether  the  party  had 
any  right  or  authority  to  issue  the  process.  I  am  satisfied  this 
was  correctly  held.  In  this  view  it  becomes  a  question  of  juris- 
diction. The  question  is,  whether  the  process  has  the  sanction 
and  authority  of  law.  If  there  be  no  authority  to  arrest  the 
party,  he  should  be  discharged.  Certainly,  if  there  were  no 
judgment,  there  would  be  no  authority  for  the  execution  ;  and 
this  the  relator  could  show  on  the  return  of  the  writ.  So,  also, 
if  the  execution  on  the  judgment  be  unauthorized  by  law,  it 
stands  as  if  there  were  no  judgment.  Therefore,  it  has  been 
well  said  that  final  process  may,  in  all  cases,  be  impeached  by 
showing,  either  that  there  is  no  judgment,  decree,  or  conviction 
on  which  it  is  founded,  or  that  the  judgment,  decree,  or  convic- 
tion is  void  ;  or  that  the  judgment  does  not  show  a  case  author- 
izing the  execution  on  which  a  party  is  arrested.  (Crary's  Pr., 
120,  and  cases  cited ;  12  Wend.,  229.)  In  the  last  case  cited, 
Beatty  was  imprisoned  on  ca.  sa.  for  costs  issued  on  a  decree  in 
chancery.  lie  was  discharged  on  habeas  corpus,  on  the  ground 
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that  he  could  not  be  imprisoned  on  an  execution  for  such  costs- 
Section  42  declares  that  no  court  or  officer,  on  the  return  of 
a  habeas  corpus,  shall  have  power  to  inquire  into  the  legality  or 
justice  of  any  process,  judgment,  decree,  or  execution,  specified 
in  the  preceding  22d  section.  But  this,  doubtless,  was  intend- 
ed to  prohibit  the  use  of  this  writ  as  a  means  of  reviewing  the 
judgment  and  decision  of  courts  and  officers.  It  is  not  compe- 
tent under  the  writ  of  habeas  corpus  to  inquire  into  the  truth  of 
the  facts  determined  by  the  record,  or  the  justice  or  legality  of 
the  adjudication,  by  virtue  of  which  a  party  is  detained,  except 
as  to  jurisdiction.  But  jurisdiction  may  be  inquired  into  ; — also, 
whether  it  has  been  exercised  in  a  lawful  manner.  It  follows, 
therefore,  that  a  person  is  unlawfully  detained  who  is  imprisoned 
under  execution,  if  there  be  no  judgment,  or  if  the  judgment 
be  one  on  which  no  execution  against  the  person  can  issue  by  law. 

This  brings  us  to  the  question,  whether  the  execution,  under 
which  Caldwell  was  imprisoned,  was  authorized  by  the  judgment 
on  which  it  issued. 

The  Code  prescribes  the  mode  of  enforcing  judgments  by  ex- 
ecution. It  declares  that  writs  of  execution  for  the  enforcement 
of  judgments  are  modified  in  conformity  thereto  (§  283);  and 
gives  three  kinds:  one  against  the  property  of  the  judgment- 
debtor  ;  another  against  his  person ;  and  the  third  for  the  delivery 
of  the  possession  of  real  or  personal  property,  with  or  without 
damages,  for  withholding  the  same  (§  286).  In  regard  to  ex- 
ecution against  the  person,  it  provides  that  such  execution  may 
be  issued,  if  the  action  be  one  in  which  the  defendant  might 
have  been  arrested,  as  provided  in  sections  179  and  181.  (See 
§  288.)  The  action  by  Collumb  and  Iselin  against  Caldwell  and 
others,  was  to  set  aside  certain  instruments  made  by  Caldwell, 
conveying  his  property,  as  was  alleged,  to  hinder,  delay,  and 
defraud  his  creditors,  and  for  other  relief  usual  in  such  cases.  In 
this  action,  could  Caldwell  have  been  arrested  under  sections 
179  and  181  of  the  Code  ?  Section  179  declares  that  the  de- 
fendant may  be  arrested  in  either  one  of  the  five  cases  there 
specified,  none  of  which  need  here  be  noticed  except  the  fifth, 
which  provides  that  a  defendant  may  be  arrested  who  has  "  re- 
moved or  disposed  of  his  property,  or  is  about  to  do  so,  with  in- 
tent to  defraud  his  creditors."  No  order  of  arrest  was  obtained 
in  this  action ;  therefore,  it  becomes  necessary  to  look  into  the 
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record,  for  the  purpose  of  determining  whether  the  action 
falls  within  the  provisions  of  subdivision  5  of  section  179,  above 
set  out.  The  complaint  charges,  in  general  terms,  that  certain 
instruments  executed  by  Caldwell,  disposing  of  his  property, 
were  made  with  intent  to  hinder,  delay,  and  defraud  his  credit- 
ors; on  this  issue  was  taken,  and  the  referee  to  whom  the  action 
was  referred  finds  three  'of  the  instruments  attacked  good  and 
valid,  and  two  void ;  not,  however,  for  actual  or  active  fraud  on 
the  part  of  Caldwell,  but  for  constructive  fraud,  or  fraud  in  law. 
Thereupon  judgment  was  entered,  declaring  three  of  the  instru- 
ments good  and  valid,  and  two  fraudulent  and  void;  also, 
awarding  costs  against  Caldwell.  Does  the  record  show  a  case 
for  the  arrest  of  Caldwell,  under  section  179,  if  an  application 
had  been  made  before  judgment,  on  the  facts  determined  by  it? 
That  is,  on  commencing  the  action,  suppose  the  same  facts 
were  established,  by  affidavit,  as  are  now  established  by  the  rec- 
ord, and  an  application  had  been  made  thereon  for  an  order  of 
arrest  against  Caldwell,  could  it  have  been  properly  granted  ? 
What  would  be  the  facts  on  which  the  application  would  be 
based?  Stating  all  that  is  made  to  appear  by  the  record, 
they  would  stand  as  follows :  That  Caldwell  had  made  disposi- 
tion of  his  property  at  various  times  and  for  different  purposes, 
by  five  separate  instruments, — three  of  which  were  valid,  and 
two  of  which  were  void.  That  all  were  made  by  him  in  good 
faith,  with  no  dishonest  purpose ;  but  that  two  of  them  were, 
in  law,  constructively  fraudulent.  Could  it  be  found,  on  these 
facts,  that  he  had  disposed  of  his  property  with  intent  to  defraud, 
within  the  meaning  of  subdivision  5  of  section  179  ?  I  think 
not.  The  clause  of  the  Code  referred  to,  unquestionably  means 
fraud  in  fact, — meditated  fraud,  a  purpose  existing  in  the  mind 
to  do  a  dishonest  act.  Judge  Duer  says  (1  Duer,  669),  that  he 
is  clear  in  the  opinion  that  proof  of  an  actual  intent  ought  to 
be  required  to  justify  an  order  of  arrest.  The  constructive  guilt 
of  a  debtor  who  is  innocent  in  fact,  should  never  be  held  to 
be  a  sufficient  ground  of  imprisonment.  This  I  regard  as  a 
sound  exposition  of  the  law  of  arrest.  The  intent  with  which 
the  act  is  done  should  control.  An  assignor  may,  through  ig- 
norance, hence  innocently,  insert  a  clause  in  his  assignment 
•  which  will  render  it  fraudulent  in  law,  yet  be  perfectly  free  from 
any  meditated  fraud  or  design  to  perpetrate  a  wrong.  In  such 


414  ABBOTTS'  PKACTICE  REPORTS. 

Caldwell's  Case. 

case  lie  ought  not  to  suffer  arrest  any  more  than  the  man  who  is 
unable  to  pay  his  note  when  due.  The  policy  of  the  law  is  to  pun- 
ish the  guilty,  not  to  oppress  the  innocent.  To  the  same  effect  is 
Birchell  a.  Strauss  (8  Abbottf  Pr.,  53 ;  S.  C.,  28  Barb.,  293).  In 
this  case,  it  was  held  at  general  term  in  the  First  District,  that  in 
all  cases  in  which  fraud  is  charged,  proof  of  an  actual  intent 
ought  to  be  required  to  justify  an  order  of  arrest.  That  con- 
structive guilt  of  a  debtor,  who  is  innocent  in  fact,  should  not 
be  held  a  sufficient  ground  for  his  imprisonment.  This  con- 
struction is  in  accordance  with  the  spirit  of  the  law  abolishing 
imprisonment  for  debt,  and  also  with  an  enlightened  humanity. 

But  I  am  of  the  opinion  that  no  order  of  arrest  is  authorized, 
in  an  action  in  equity,  to  set  aside  an  assignment  or  other  in- 
strument on  the  ground  that  it  was  made  to  hinder,  delay,  and 
defraud  creditors, — that  subdivision  5  of  section  179  has  no  ap- 
plication to  that  class  of  actions.  In  such  case,  the  creditor  has 
already  obtained  his  judgment,  and  the  new  action  is  in  aid  of 
the  former,  to  reach  property,  which,  in  justice,  ought  to  be  ap- 
plied to  its  payment.  The  judgment  is  special;  and  rarely,  if 
ever,  does  it  direct  the  recovery  of  money,  except  for  the  costs 
of  the  action.  In  what  amount  should  the  party  be  held  to 
bail  ?  Should  it  be  in  an  amount  to  cover  costs  ?  or  in  an  amount 
equal  to  the  property  fraudulently  transferred  ?  or  in  the  full 
amount  of  the  judgment  ?  If  an  order  of  arrest  is  authorized  in 
this  class  of  actions,  some  amendments  of  the  Code  should  be 
adopted  to  regulate  the  practice.  If  the  object  of  holding  to 
bail  be  to  afford  security  for  the  payment  of  the  debt,  no  order 
of  arrest  need  be  obtained,  where  the  property  fraudulently 
transferred  remains  within  the  reach  of  the  proceeding  in  equity, 
and  is  sufficient  to  satisfy  the  claim  and  costs. 

In  my  judgment,  no  order  of  arrest  can  be  granted  under  sub- 
division 5  of  section  179,  except  in  actions  for  the  recovery  of 
money.  This  view  is  strengthened  by  section  183,  which  pro- 
vides that  the  order  may  be  made  to  accompany  the  summons, 
or  at  any  time  afterwards  before  judgment ;  that  is,  before  judg- 
ment is  obtained  on  the  debt  or  demand,  payment  of  which  is 
Bought  to  be  enforced  by  action.  But  in  the  case  of  an  equi- 
table action  to  set  aside  a  sale  or  transfer  of  property  for  fraud, 
the  plaintiff  must  have  exhausted  his  remedy  at  law  before  he  * 
can  proceed. 
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In  this  view,  the  execution  against  Caldwell,  under  which  he 
was  arrested  and  detained,  was  not  authorized  by  any  judgment, 
or  order,  or  decree  of  any  court,  nor  by  any  provision  of  law. 

I  am  entirely  satisfied  that  the  order  granted  by  Mr.  Justice 
Sutherland,  discharging  Caldwell  from  imprisonment,  was  right; 
and  that  the  proceedings  had  before  him  on  habeas  corpus  should 
be  affirmed.  But  this  being  on  common-law  certiorari,  no  costs 
can  be  allowed.  (20  How.  Pr.,  304 ;  10  /&.,  436.) 

POTTER,  J. — There  is  but  one  point  in  this  case,  as  I  regard  it, 
that  involves  an  important  principle  requiring  discussion.  The 
relator  was  imprisoned  upon  an  execution  issued  against  him 
upon  a  judgment  or  a  decree,  in  which  it  had  been  declared 
that  a  voluntary  assignment  made  by  the  relator  was  fraudulent 
and  void,  as  against  the  creditors  of  the  relator,  by  reason  of 
some  want  of  compliance  with  the  statute  relative  to  the  making 
of  such  conveyances ;  and  he  had  been  released  from  the  im- 
prisonment upon  habeas  corpus,  upon  the  ground  that  he  was 
not  liable  to  imprisonment  in  such  a  case.  This  raises  the  ques- 
tion, whether  there  is  a  distinction,  between  what  is  called  active 
or  meditated  fraud, — sometimes  called  actual  fraud,  committed 
with  actual  intent  existing  in  the  mind,  and  governing  the 
act  of  the  grantor  at  the  time, — and  constructive  fraud, — 
to  wit,  such  as  is  adjudged  to  be  fraud  by  reason  of  the  doing 
or  omitting  to  do  some  act  in  the  precise  manner  prescribed  by 
law.  That  is,  whether  the  right  to  imprison  the  defendant  in  a 
judgment,  at  all,  depends  upon  this  distinction  in  the  character 
of  the  fraud  ;  it  being  undisputed  that  the  fraud  in  this  case  was 
the  latter,  viz.,  constructive  fraud. 

Cases  are  found  in  the  books  that  recognize  this  distinction, 
as  determining  the  right  to  imprison,  or  at  least  the  right  to 
hold,  a  defendant  liable  to  arrest.  (See  Spies  a.  Joel,  1  Duer, 
669 ;  Birchell  a.  Straus,  8  Abbotts1  Pr.,  53 ;  28  jBarb.,  293.) 
It  is  not  difficult  to  conceive  of  acts  that  may  be  performed  in 
making  an  assignment  through  accident,  inadvertence,  mis- 
take, through  the  influence  of  mistaken  advice,  or  of  the 
actual  omission  to  do  some  act,  that  may  be  consistent 
with  entire  innocence  of  intent, — made  with  simplicity  of 
•heart, — or  even  through  weakness  of  mind;  and  yet,  such 
acts,  or  omissions  to  act,  must  still  by  the  settled  rules 
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of  law  in  regard  to  such  transfers,  be  held  to  be  fraudulent 
and  void.  Is  it  then,  the  design  and  spirit  of  this  statute, 
that  the  consequence  of  an  act  of  conveyance  so  innocently 
made,  and  so,  by  a  necessity  of  law,  declared  to  be  fraudu- 
lent and  void  as  to  creditors,  shall  subject  the  weak,  the  simple, 
the  mistaken,  or  morally  innocent  assignor  to  the  same  penal- 
ties of  punishment,  by  imprisonment,  as  is  held  in  regard  to 
him,  who,  by  an  intentionally  fraudulent  act,  makes  the  convey- 
ance with  existing  design  at  the  time  to  commit  a  fraud  ?  The 
moral  distinction  it  seems  to  me,  is  palpable.  It  is  exactly  the 
difference  between  the  existence,  and  the  absence  of  criminal  in- 
tent,— a  difference  that  has  ever  existed  in  practice — has  ever 
been  recognized  in  the  criminal  code — is  uniformly  followed  in 
the  criminal  courts  in  the  trials  of  offences  of  every  grade — is 
acknowledged  as  the  controlling  feature  in  the  rule  of  evidence 
to  determine  crime — and  is  the  basis  upon  which  punishment  is 
inflicted.  The  punishment  for  homicide,  which  is  a  general 
term,  including  what  may  or  may  not  be  criminal,  depends  upon 
whether  the  facts  show  it  to  be  justifiable,  excusable,  or  premed- 
itated. The  right  to  imprison  for  fraud,  is  based  upon  the  same 
principle.  It  is  to  punish  for  an  offence  intentionally  commit- 
ted against  the  moral  and  municipal  law.  The  affinity  between 
the  moral  and  the  municipal  law  is  strikingly  approximate  and 
assimilable.  The  moral,  being  the  basis  upon  which  the  muni- 
cipal is  built,  if  a  question  of  doubt  arise  as  to  the  latter,  it  should 
always  be  solved,  if  it  may  be,  by  a  resort  to  the  former  for  its 
determination. 

It  is,  says  Lord  Kenyon,  a  principle  of  natural  justice  of  our 
law,  that  the  intention  and  the  act  must  both  concur  to  consti- 
tute the  crime.  (7  T.  R.,  510).  "Actus  non.  facit  reum  nisi 
mens  sit  rea."  True,  when  the  question  before  the  court  to  be 
tried  is  in  reference  to  the  law  regarding  the  transfer  of  property, 
or  to  the  weight  and  consideration  of  the  law  of  evidence  in 
respect  to  it, — taking  the  law  as  it  is  now  settled,  it  would 
not  be  an  easy  task  if  attempted,  either  to  attack  or  to  weaken  the 
very  logical  reasoning  and  conclusion  of  my  brother  Rosekrans  ; 
that  we  are  bound  to  presume  a  fraud.  He  is  sustained  when 
the  law  is  so  applied, — in  such  a  case,  and  for  such  a  purpose, 
— both  upon  principle  and  authority. 

The  intent  may,  in  such  case,  be  inferred ;  because  it  is  estab- 


NEW  YORK.  417 


Caldwell's  Case. 


lished  by  the  law  of  evidence  to  be  the  necessary  legal  and 
natural  conclusion  and  consequence  of  the  act,  or  of  the  omission, 
without  otherwise  proving  the  moral  intent  of  the  party,  than 
by  this  legal  presumption ;  and  this  rule  of  evidence  is  made  BO 
conclusive  of  the  existence  of  a  legal  fraud,  so  far  as  it  aifecte 
the  contract,  as  to  exclude  all  explanations  of  innocence  of  in- 
tent. In  the  construction  to  be  given  to  a  statute  which  au- 
thorizes punishment  of  fraud  when  the  proof  is  made  in  a  civil 
action,  there  is,  or  there  should  be,  no  difference  in  holding  the 
rule  ;  it  should  be  the  same  as  if  the  party  was  on  trial  for  the 
same  offence  in  a  criminal  action,  to  wit:  that  fraud  is  never 
to  be  presumed  ;  it  must  be  proved.  Indeed,  this  is  the  rule  in 
all  other  civil  actions,  where  fraud  is  the  basis  of  the  right  to 
recover.  "  Dwarris"  (p.  634),  in  his  work  on  the  construction 
of  statutes,  lays  down  the  rule,  "  that  the  general  words  of  a 
penal  statute  shall  be  restrained  for  the  benefit  of  him  against 
whom  the  penalty  is  inflicted."  Domat  lays  down  the  rule, 
"  that  laws  that  restrain  natural  liberty  ought  to  be  so  inter- 
preted as  to  receive  all  practical  mitigation  in  favor  of  equity 
and  humanity  ;"  and  Professor  Leiber,  in  his  Legal  and  Political 
Hermeneutics  (p.  226)  says,  "  Nothing  contributes  more  to  the 
substantial  protection  of  individual  liberty  than  an  habitually 
close  interpretation  and  construction."  It  seems  to  be  conceded 
that  in  this  case  there  is  not  any  evidence  of  what  in  the  ordin- 
ary sense  of  the  term  is  denominated  actual  fraud,  or,  as  it  is 
sometimes  called,  meditated  fraud,  as  contradistinguished  from 
constructive  fraud,  which,  as  we  have  seen,  may  result  from  an 
omission  to  act.  Actual  fraud  implies  deceit,  artifice,  trick,  de- 
sign, some  direct  active  operation  of  the  mind.  Constructive 
fraud  is  indirect,  and  is  implied  from  some  other  act,  or  omission 
to  act,  which  may  be,  in  moral  contemplation,  entirely  innocent; 
but  which  without  the  explanation,  or  actual  proof  of  its  inno- 
cence, is  evidence  of  fraud.  It  appears  to  me,  therefore,  that  in 
giving  construction  to  this  statute  for  the  purpose  of  imprison- 
ing or  of  justifying  the  imprisonment  of  a  party  as  a  punish- 
ment for  an  offence, — a  construction  upon  which  depends  the 
restraint  of  individual  natural  liberty, — the  more  humane  in- 
terpretation should  prevail.  Liberty  and  freedom  are  man's 
natural  condition :  presumptions  should  be  in  favor  of  this  con- 
dition. 
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This  is  the  proper,  and  should  be  the  universal  rule  in  the 
administration  of  human  laws ;  and,  it  seems  to  'me,  should  be 
applied  to  the  decision  of  this  case. 

I  concur,  therefore,  in  the  views  of  my  brother  Bockes,  in  af- 
firming the  action  upon  the  habeas  corpus. 

Proceedings  affirmed. 


PATTEN  a.  CONNAH. 

New  York  Common  Pleas  ;  General  Term,  October,  1861. 

SUPPLEMENTARY    PROCEEDINGS.* — DEBTS    DUE    TO    JUDGMENT- 
DEBTOR. 

Where  the  plaintiff  had  obtained  an  order,  under  §  297  of  the  Code,  that  the  de- 
fendant pay  to  him  money  due  to  a  judgment-debtor  of  the  plaintiff,  which  the 

*  In  the  case  of  BELKNAP  a.  HASBROUCK  (Supreme  Court,  First  District ;  At  Cham- 
bers, July,  1861),  where  a  judgment  had  been  recovered  against  the  defendant  in 
1846,  and  execution  issued  in  the  following  year,  which  did  not  appear  to  have 
been  returned,  and  again  in  1861  plaintiff  had  issued  execution  without  leave  of 
the  court,  which  was  returned  unsatisfied,  and  had  instituted  supplementary  pro- 
ceedings in  New  York,  claiming  that  the  defendant  had  a  place  of  business  in 
New  York,  the  defendant  being  a  weigher  attached  to  the  New  York  Custom- 
house, it  was  Held,  that  the  plaintiff  must  show  either  that  the  first  execution  had 
been  returned  unsatisfied,  or  that  the  second  execution  had  been  issued  by  leave 
of  the  court;  and  that  defendant's  employment  did  not  give  him  a  "place  of 
business"  in  New  York,  within  the  meaning  of  §  292  of  the  Code. 

This  was  a  case  of  supplementary  proceedings.  It  appeared  that  in  1846  a  de- 
cree was  obtained  in  the  cause  for  a  deficiency  upon  the  foreclosure  of  a  mortgage 
upon  property  in  the  county  of  Ulster,  and  the  decree  was  docketed  in  that 
county.  An  execution  was  issued  in  1847  to  the  sheriff  of  said  county,  but  no 
return  appeared  to  have  been  made  by  the  sheriff,  upon  such  execution.  A 
second  execution  was  issued,  without  leave  of  the  court,  in  the  month  of  May 
last,  to  the  sheriff  of  the  city  and  county  of  New  York,  and  returned  unsatisfied. 
Upon  these  proceedings  an  order  was  obtained  for  the  examination  of  the  defend- 
ant, upon  supplementary  proceedings,  before  a  justice  of  the  court.  The  affidavit 
of  the  plaintiff  set  forth  that  the  defendant  had  a  place  of  business  in  the  city  of 
New  York.  It  was  shown  by  the  defendant,  upon  the  hearing,  that  be  did  not  live 
in  Ulster  county  at  the  time  when  the  first  execution  was  issued  to  that  county  ; 
and  that  at  the  time  the  last  execution  was  issued,  he  resided  in  the  county  of 
Kings  ;  that  he  was  a  weigher,  attached  to  the  New  York  Custom-house,  having 
a  place  of  business  for  the  deposit  of  government  tools  used  by  him,  and  desk- 
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defendant  failed  to  pay ; — Held,  that  the  plaintiff  was  not  entitled  to  recover 
by  action  from  the  defendant,  the  Bum  BO  directed  to  be  paid,  but  that  a  re- 
ceiver of  the  judgment-debtor's  property  should  have  been  appointed. 

Appeal  from  a  judgment  of  the  Marine  Court. 

This  action  was  brought  to  recover  the  sum  of  $570,  claimed 
to  be  due  from  the  defendant,  under  an  order  made  in  supple- 
mentar}r  proceedings  bj  a  justice  of  the  Supreme  Court.  The 
plaintiff  had  obtained  a  judgment  against  one  Crane,  for  about 
$1400 ;  after  the  return  of  execution  unsatisfied,  the  plaintiff, 
under  §  294  of  the  Code,  examined  the  defendant  as  the  debtor 
of  Crane.  On  that  examination  she  admitted  she  owed  Crane 
for  rent  $570,  and  to  which  she  had  no  set-off  or  claim.  The 
judge,  by  order,  directed  the  amount  acknowledged  by  her  to 
be  due  Crane,  to  be  paid  Patten  on  his  judgment.  The  defend- 
ant having  refused  to  pay  him  on  the  service  of  this  order, 
Patten  obtained  an  order  for  her  to  show  cause  why  she  did 
not  obey  the  order  of  the  court.  On  the  return-day  Connah 
returned  for  answer  that  she  had  not  then  the  money  to  pay, 
and  Justice  Davis  dismissed  the  motion,  with  $10  costs  to  be 
paid  by  plaintiff,  but  to  be  deducted  from  the  amount  ordered 
to  be  paid  by  Connah  to  Patten.  Plaintiff  then  commenced 
this  action  in  the  Marine  Court  against  Connah,  upon  the  order 
directing  her  to  pay  him  the  amount  of  rent  she  owed  to  Crane, 
and  the  Marine  Court  having  decided  in  favor  of  the  defendant 
the  plaintiff  appealed  to  the  Common  Pleas. 

Joseph  IT.  Patten,  for  the  appellant. — I.  The  order  directing 
Connah  to  pay  the  judgment-creditors  the  debt  she  owed  Crane, 

room,  where  he  received  orders  and  communications  ;  but  that  his  general  duties 
were  performed  upon  the  docks  of  said  city,  wherever  the  discharging  vessels 
might  lie. 

Dan  Marvin,  for  the  plaintiff. 
George  Thompson,  for  the  defendant. 

LEONARD,  J.,  held  that  the  plaintiff  should  show  either  that  the  first  execution 
had  been  returned  unsatisfied,  or  that  the  second  execution  had  been  issued  by 
leave  of  the  court,  in  order  to  form  a  foundation  for  these  proceedings.  He  also 
held  that  the  proof  of  the  transaction  of  business  at  certain  places,  as  above  set 
forth,  did  not  sufficiently  show  that  the  defendant  had  a  "place  of  business"  in 
said  county,  within  the  meaning  of  the  statute. 
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vested  the  debt  in  the  judgment-creditors.     It  did  this,  or  else 
the  court  had  no  power  to  make  the  order.     (Code,  §  297.) 

II.  That  the  debt  after  this  order  was  vested  in  plaintiff  is 
evident.     1.  Because  his  receipt  would  have  been  a 'full  receipt 
for  the  payment.     2.  Crane,  after  the  order,  could  not  have  as- 
signed the  debt.     3.  It  could  not. have  been  paid  to  him.     4. 
He  could  not  have  sued  for  it.     5.  If  he  had  sued,  he  would 
have  been  beaten  by  a  plea  that  she  did  not  owe  him  any  thing, 
but  owed  it  to  plaintiff. 

III.  A  receiver  is  but  an  assignee  appointed  by  the  court, — 
if,  then,  Crane  could  not  sue,  his  assignee  or  receiver  could  not 
sue,  as  Connah  owed  him  nothing.     (Towson  a.  Watson,  Turn. 
&  Russ.,  421.) 

IV.  Section  299  of  the  Code,  by  directing  "  a  receiver  and  a 
suit,  where  the  debt  is  denied,"  precludes  the  appointment  of 
one  where  the  debt  is  admitted.     (Code,  §  299.) 

V.  The  appointment  of  a  receiver  and  a  suit  would  be  absurd 
in  a  proceeding  intended  to  "  aid  and  expedite  a  judgment- 
creditor,"  in  which  the  debt  is  not  denied. 

"VI.  The  Code  (§  244)  points  out  the  cases  in  which  a  receiver 
can  be  appointed.  A  case  like  this  is  not  one  of  them,  and  is, 
therefore,  excluded. 

VII.  Unless  plaintiff  can  sue  defendant,  he  has  no  means  of 
obtaining  this  debt,  as  the  court  has  refused  an  attachment. 
And,  as  shown  above,  a  receiver  of  Crane's  property  could  not 
sue,  and  so  this  debt  of  Connah's  will  neither  be  paid  to  plain- 
tiff or  to  Crane,  and  plaintiff's  judgment  is  cancelled  to  the 
amount  of  five  hundred  and  thirty-seven  dollars. 

VIII.  That  the  plaintiff  has  a  right  to  maintain  this  suit  is 
settled  by  Paff  a.  Kinney  (1  Bradf.,  1) ;  Dubois  a.  Dubois  (6 
Cow.,  494) ;  Post  a.  Neafie  (3  Cai.,  22) ;  7  Wentworth  PL,  95  ; 
Sadler  a.  Robins  (1  Campb.,  253) ;  and  see  Rules  U.  S.  Court, 
"Washington  ed.,  36,  Rules  8,  10. 

A.  8.  Van  Duzer,  for  the  respondent. — I.  This  action  cannot 
be  maintained.  1.  Is  it  an  action  of  tort?  The  defendant  has 
not  damaged  the  plaintiff  in  any  way.  2.  Is  it  an  action  of 
contract  ?  where  is  the  privity  of  contract  between  them. 

II.  The  plaintiff  has  mistaken  his.  remedy.  A  receiver  should 
have  been  appointed,  under  §  298  of  the  Code,  and  the  defend- 
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ant  would  then  be  liable  to  die  receiver  for  the  sum  originally 
due  to  Crane. 

BY  THE  COURT.* — DALY,  J. — This  is  an  appeal  from  the  Ma- 
rine Court,  in  a  suit  brought  by  the  plaintiff  upon  an  order  of  a 
justice  of  the  Supreme  Court  in  proceedings  supplementary  to 
execution  ;  in  which  proceedings  the  defendant,  Connah,  was  ex- 
amined as  a  debtor  of  Crane,  the  judgment-debtor,  and  on  such 
examination  admitted  that  she  owed  Crane  for  rent  the  sum  of 
$570  to  which  she  had  no  set-off  or  claim.  The  judge,  under 
§  297,  ordered  her  to  pay  the  amount  to  Patten  towards  satis- 
faction of  his  judgment,  and  having  refused  to  do  so,  Patten 
supposes  he  has  a  right  to  bring  a  suit  upon  this  order,  in  the 
nature  of  an  action  of  assumpsit.  We  think  not ;  and  that  a 
receiver  of  Crane's  property  must  be  appointed,  and  the  suit 
brought  by  him  against  Connah. 

Judgment  affirmed. 


CHAMBEKLAIN  a.  DEMPSEY. 

New  York  Superior  Court;  Special  Term,  February r,  1862. 

NOTICE  OF  JUDICIAL  SALE. — UNDERTAKING  ON  APPEAL. — JUSTI- 
FICATION OF  SURETIES. 

A  notice  of  sale,  under  a  judgment  of  foreclosure  and  sale,  for  the  28th  of  Decem- 
ber, 1861,  duly  published  on  the  9th,  12th,  16th,  19th,  23d,  and  26th  of  that 
month,  is  a  publication  for  "  three  weeks  immediately  prior  to  the  time  of  sale," 
within  the  meaning  of  Eule  73  of  the  Supreme  Court 

When  sureties,  in  an  undertaking  on  appeal,  fail  to  justify  on  exception,  it  is  as  if 
no  undertaking  had  been  given. 

Under  an  order  made  on  the  rejection  of  proposed  sureties,  granting  the  appellant 
ten  days'  time  to  file  a  new  undertaking  with  new  sureties,  and  staying  all 
proceedings  on  the  part  of  the  respondent  during  said  ten  days,  the  appellant 
must  not  only  file  a  new  undertaking,  but  procure  the  justification  of  his  sure- 
ties within  the  time. 

It  is  not  necessary  for  the  respondent  to  except  to  the  new  sureties. 

A  second  undertaking  duly  filed  and  served  under  such  circumstances,  without 
justification,  does  not  operate  as  a  stay. 

*  Present,  DILT,  BRADY,  and  HILTON,  JJ. 
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Motion  to  vacate  a  sale,  under  a  decree  of  foreclosure  and 
sale,  on  the  ground  of  irregularity. 

The  facts  appear  in  the  opinion  of  the  court. 

Geo.  R.  Thompson,)  for  the  motion. 
Wm.  M.  Allen,  opposed. 

BOSWORTH,  Ch.  J. — The  defendant  moves  to  vacate  the  sale 
of  the  mortgaged  premises  for  irregularity,  alleging  that  the 
notice  of  sale  was  insufficient,  and  that  the  plaintiff's  proceed- 
ings were  stayed.  The  notice  of  sale,  when  first  inserted,  stated 
that  the  sale  would  be  made  on  the  28th  of  December,  1861-. 
It  was  published  in  the  daily  papers,  viz. :  in  one  of  them  on 
the  9th  and  12th,  on  the  16th  and  19th,  and  on  the  23d  and  26th 
of  December  last.  This  was  a  publication  "for  three  weeks 
immediately  previous  to  the  time  of  sale,  at  least  twice  in  each 
week,"  within  the  meaning  of  Rule  73  [51].  (Olcott  a.  Robin- 
Bon,  21  N.  I7".,  150 ;  Sheldon  a.  Wright,  1  Sdd.,  497.)  The  sale 
was  postponed  from  time  to  time,  until  the  27th  of  January, 
1862,  and  the  notice  of  sale  and  of  such  postponements  was 
advertised  in  due  form  up  to  the  time  of  sale. 

The  sale  therefore  is  regular,  unless  the  plaintiff's  proceed- 
ings were  stayed. 

The  defendant  appealed  from  the  judgment  on  the  27th  of 
December,  1861,  and  executed  an  undertaking  with  sureties,  in 
such  form  as  to  comply  with  section  338  of  the  Code.  On  the 
28th  the  plaintiff  excepted  to  the  sufficiency  of  the  sureties,  and 
the  defendant  gave  notice  of  their  justification  for  the  4th  of 
January,  1862.  The  matter  of  the  justification  was  continued 
from  time  to  time,  until  the  15th  of  January,  1862,  when  the 
judge  made  an  order  declaring  that  the  sureties  were  not  suffi- 
cient and  were  not  approved,  and  "  that  the  defendants  have 
ten  days  from  this  date  to  furnish  other  or  additional  sureties ; 
and  in  the  mean  time  all  proceedings  on  the  part  of  the  plaintiff 
on  this  judgment,  be  stayed."  On  the  25th  of  January,  1862, 
the  defendant  filed  a  new  undertaking,  executed  by  her  and 
two  new  sureties,  and  served  a  copy  thereof  the  same  day,  with 
an  affidavit  of  each  surety  in  the  form  prescribed  by  section 
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341,  but  did  not  then  servo  and  lias  not  since  served  any  notice 
that  the  new  sureties  would  justify. 

The  sureties  in  the  first  undertaking  not  having  justified,  the 
appeal  is  to  be  regarded  as  if  no  undertaking  had  been  given 
(Code,  §  341),  except  in  so  far  as  the  order  of  January  15,  1862, 
produces  a  different  result.  If  leave  to  furnish  new  securities 
had  not  been  given,  there  would  not  only  have  been  no  stay 
after  the  original  sureties  had  been  rejected,  but  the  appeal 
would  have  been  treated  as  if  no  undertaking  had  been  given, 
and  there  had  not  been  a  stay  at  any  time. 

The  plaintiff  contends  that  the%rder  of  January  15th,  1862, 
could  only  be  satisfied  by  the  new  sureties  justifying  within  the 
ten  days,  on  due  notice  thereof;  and  that  this  not  having  been 
•done,  that  order  is  not  complied  with,  and  therefore  the  appel- 
lant is  to  be  treated  as  if  no  undertaking  had  been  given  on  the 
appeal.  The  defendant  insists  that  the  second  undertaking, 
without  any  justification  of  the  sureties  therein,  unless  they  are 
specially  excepted  to,  complies  with  the  order  and  operates  as  a 
stay. 

The  Code  (§  341)  declares,  that  (on  the  sureties  being  excepted 
to),  "  unless  they  or  other  sureties  justify  before  a  judge  of  the 
court  below  ...  as  prescribed  by  sections  195  and  196,  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no  under- 
taking had  been  given." 

Sections  195  and  196  prescribe  the  mode  of  justifying  bail  to 
the  action.  The  practice  on  justifying  bail,  in  contingencies  not 
provided  for  by  those  sections,  as  it  existed  prior  to  the  Code, 
so  far  as  it  is  consistent  with  the  Code  itself,  is  retained.  (Code-, 
.§  469.)  Sections  195  and  196  of  the  Code  did  not  specify  what 
shall  be  done  if  a  party  is  allowed  to  give  other  bail,  on  a  failure 
of  the  first  to  justify,  except  that  it  requires  a  new  undertaking. 
(§  193.)  There  is  no  provision  which  in  terms  provides  for 
excepting  to  new  or  "other  bail." 

Graham's  Practice  (p.  187)  states  that  "the  forms  of  proceed- 
ings adopted  in  adding  bail,  are  the  same  as  in  the  case  of 
original  bail,  with  this  exception  only,  that  they  are  required  to 
justify  without  a  new  exception  (Barnes,  74) ;  and  it  is,  there- 
fore, necessary  to  insert  in  the  notice  of  their  having  become 
bail,  a  notice  also  that  they  will  justify." 

The  cases  of  Gregory  a.  Gordon  (Barnes,  74) ;  Lewis  a.  Gad- 
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deran  (5  B.  &  Aid.,  704;  S.  C.,  D.  &  R.,  350);  Hex  a.  Sheriff 
of  Essex  (5  T.  R.,  633) ;  the  cases  in  1  Chit.,  67,  68 ;  Joyce  a. 
Pratt  (6  Berry )  377) ;  and  Jones  a.  Yestris  (3  Berry  N.  C.,  676), 
establish  this  to  be  the  well-settled  practice. 

Section  341  of  the  Code  seems  to  have  enacted  this  rule  of 
practice,  by  making  it  imperative  when  sureties  on  appeal  are 
excepted  to,  that  "they  or  other  sureties  justify  .  .  .  within  ten 
days  thereafter."  The  excepting  to  the  original  sureties  makes 
it  necessary  that  new  or  added  sureties  justify. 

If  the  original  bail  fail  to  justify,  new  bail  cannot  be  added 
as  matter  of  course ;  unless  There  be  time  enough  remaining  to 
serve  notice  of  new  bail  and  of  their  justifying.' 

When  bail  fail  to  justify,  the  permission  granted  is,  to  put  in 
and  justify  other  bail.  The  adverse  party  is  required  to  give 
but  one  notice  of  exception  to  the  sufficiency  of  bail ;  on  that 
he  is  entitled  to  have  bail  who  justify  on  notice  to  him. 

The  order  of  the  15th  of  January,  1862,  by  giving  ten  days' 
time  to  furnish  other  sureties,  allowed  the  party,  within  that 
time,  to  file  a  new  undertaking,  with  sureties,  and  procure  their 
justification  according  to  the  practice  of  the  court.  (Code,  §  341.) 
The  appellant  had  five  days  within  which  to  file  the  undertaking 
and  give  notice  of  the  new  sureties  and  of  their  justification. 

Not  having  availed  herself  of  this  privilege,  she  is  in  the  con- 
dition of  an  appellant  whose  sureties  have  failed  to  justify  on 
being  excepted  to,  and  is  to  be  treated  as  if  no  undertaking  had 
ever  been  given  by  her.  There  was  no  stay  at  the  time  of  the 
sale,  and  she  cannot  allege  that  there  was  one  at  any  time  since 
the  appeal  was  taken.  The  sale  is,  therefore,  regular. 

On  the  facts  of  the  case,  it  cannot  be  said  that  the  referee 
erred  in  not  selling  in  parcels. 

These  views  dispose  of  all  questions  presented  by  the  motion. 
There  is  no  allegation  that  the  premises  were  sold  for  less  than 
their  value,  or  that  any  person  would  have  made  higher  bids. 
If  there  had  been,  I  should  be  inclined,  on  defendant's  stipulat- 
ing to  bid  a  sum  substantially  larger,  and  giving  reasonable 
security  for  performing  the  stipulation,  to  permit  a  resale.  And 
the  motion  will  be  denied,  with  costs,  but  with  liberty  to  the 
defendant  to  move  for  a  resale,  on  making  a  case  showing  sur- 
prise, and  that  justice  required  and  will  be  promoted  by  an  . 
order  granting  such  relief. 
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BURNS  a.  THE  PROVINCIAL  INSURANCE  COMPANY. 

/Supreme  Court,  First  District;  General  Term,  September,  1861. 
JURISDICTION  m  ACTIONS  AGAINST  FOREIGN  CORPORATIONS. 

Chapter  107  of  the  Laws  of  1849, — which  provides  that  suit  may  be  brought  against 
foreign  insurance  corporations,  upon  any  contract  made  or  delivered  within  this 
State, — authorizes  an  attachment  to  be  issued  under  the  Code  as  a  provisional 
remedy  in  an  action  on  a  policy  of  insurance  issued  in  this  State,  although  the 
case  be  not  within  the  strict  reading  of  section  427  of  the  Code. 

Appeal  from  order  vacating  attachment. 

This  was  an  action  npon  a  policy  of  marine  insurance  issued 
by  the  defendants,  an  insurance  company  incorporated  and  doing 
business  in  Canada,  in  favor  of  the  plaintiff,  upon  the  bark  Gen- 
eral Wiltshire,  on  a  voyage  to  Great  Britain,  for  $2,500.  The 
bark  was  lost  at  sea.  At  the  commencement  of  the  action 
plaintiff  obtained  an  attachment  under  the  Code. 

The  defendants  applied  at  chambers  to  vacate  the  attachment 
upon  affidavits  showing  that  plaintiff  resided  in  Liverpool,  Eng- 
land. The  plaintiff  read  the  affidavit  of  his  agent,  who  effected 
the  insurance  and  procured  the  policy  underwritten  by  the  de- 
fendants, to  the  effect  that  all  the  negotiations  for  said  insurance 
took  place  in  the  city  of  New  York,  between  deponent  and  A. 
W.  Thompson,  the  agent  of  the  company,  resident  in  the  city  of 
New  York.  That  the  contract  was  made  and  concluded,  and 
the  policy  issued  to  deponent,  for  and  on  behalf  of  the  plaintiff, 
at  the  city  of  New  York  and  not  elsewhere,  and  the  policy  ex- 
pressed on  its  face  no  place  of  payment  or  performance  other  or 
different  than  that  where  it  was  made,  to  the  best  of  deponent's 
knowledge  and  belief.  Mr.  Justice  Sutherland,  at  chambers, 
set  aside  the  attachment.  The  plaintiff  appealed. 

Jer.  Larocque,  for  the  appellant. — T.  The  contract  having  been 
made  within  this  State,  the  cause  of  action  did  arise  therein, 
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within  the  intent  and  meaning  of  sections  134,  135,  and  427  of 
the  Code.  (Whitehead  a.  Buffalo  &  Lake  Huron  R.  R.  Co., 
18  How.  Pr.,  218,  232 ;  Campbell  a.  Champlain  &  St.  Law- 
rence R.  R.  Co.,  lb.,  412,  416.) 

II.  Such  being  the  intention  of  the  Legislature,  any  reference 
in  the  new  provision  to  the  place  of  making  the  contract  was 
unnecessary,  as  the  case  was  included  under  the  general  refer- 
ence to  the  place  where  the  cause  of  action  arises. 

III.  The  act  to  extend  the  remedies  at  law  against  foreign  in- 
surance companies  (Laws  of  1849,  142,  ch.  107)  is  not  repealed 
by  the  Code.     The  act  is  a  mere  amendment  of  section  15,  art. 
1,  title  4,  ch.  8,  part  3  of  the  Revised  Statutes,  and  the  repeal 
of  any  part  of  said  ch.  8,  excepting  the  2d  and  12th  title,  is  ex- 
pressly saved  by  section  471  of  the  Code.     Clearly,  therefore, 
the  court  has  jurisdiction  of  this  action. 

IY.  Any  other  construction  frustrates,  to  a  great  extent,  the 
beneficial  intentions  of  the  Legislature  in  requiring  agents  of 
foreign  insurance  companies,  doing  business  in  this  State,  to 
keep  a  sum  of  money  invested  to  answer  to  actions  against  them 
in  our  courts. 

E.  C.  Benedict^  for  the  respondents. 

BY  THE  COURT.* — INGKAHAM,  J. — Although  this  case  may 
not  be  within  the  strict  reading  of  section  427  of  the  Code,  the 
act  of  1849,  ch.  107,  will  sustain  the  attachment.  By  that  act, 
which  professes  to  extend  the  remedies  against  foreign  insurance 
corporations,  it  is  provided  that  suits  may  be  brought  against 
such  companies  upon  any  contract,  made  or  delivered  within 
this  State.  The  contract  here  sued  on  is  the  policy  of  insurance. 
The  affidavit  of  De  Wolf,  the  plaintiff's  agent,  is  positive  that 
the  contract  was  made  and  the  policy  issued  to  the  witness  at 
the  city  of  New  York  and  not  elsewhere.  The  evidence  to  the 
contrary  on  the  part  of  the  defendants  is  only  on  information, 
and  does  not  contradict  the  allegation  that  the  contract  was 
delivered  or  issued  in  New  York. 

I  think  the  order  should  be  reversed. 

*  Present,  CLERKE,  P.  J.,  INGKAHAM  and  LEONARD,  JJ. 
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LEWIS  a.  JONES. 

New  York  Superior  Court;  At  Chambers,  February,  1862. 

TRIAL  BY  THE  COURT. — OMITTING  TO  FILE  DECISION  IN  WRITING. 

A  motion  to  set  aside  the  judgment  in  an  action  tried  by  the  court,  for  irregu- 
larity, in  that  no  decision  in  writing  was  filed,  as  required  by  §  267  of  the  Code, 
should  not  be  granted  without  proof  that  no  such  decision  was  filed,  or  that 
such  decision  cannot  be  found  after  search.  It  should  be  presumed  that  the 
judge  who  tried  the  cause  did  his  duty  in  that  respect. 

A  judgment,  in  an  action  tried  by  the  court,  is  not  void  by  reason  of  the  failure 
of  the  judge  who  tried  the  cause  to  file  the  decision  in  writing,  contemplated 
by  §  267  of  the  Code. 

Where  judgment  has  been  entered  in  an  action  tried  by  the  court,  without  the 
filing  of  any  decision  in  writing,  if  there  is  no  pretence  of  merits,  and  nothing 
to  create  suspicion  that  the  action  was  not  correctly  decided,  and  upon  compe- 
tent and  sufficient  evidence,  the  omission  to  file  a  decision  in  writing  should  be 
disregarded,  under  §  176  of  the  Code,  as  not  affecting  the  substantial  rights  of 
the  adverse  party. 

Motion  to  set  aside  judgment  for  irregularity,  and  for  leave  to 
defend  on  the  merits. 

This  was  an  action  upon  a  promissory  note  of  $2868.27,  made 
by  the  defendants  to  the  order  of  the  plaintiff,  expressing  value 
received.  The  answer  denied  that  the  note  was  delivered  for 
value :  and  averred  that  it  was  given  upon  the  express  condition 
or  agreement  that  whether  the  note  should  take  effect  or  not  and 
be  valid  and  have  an  inception,  depended  on  realizing  its 
amount  from  certain  notes  and  leasehold  property,  for  the  pur- 
chase of  an  interest  in  which  the  note  in  suit  was  given.  The  an- 
swer also  set  up  a  counter-claim,  to  which  a  reply  was  interposed. 

The  cause  came  on  for  trial,  in  its  order  upon  the  calendar, 
and  the  defendant  failing  to  appear,  an  inquest  was  taken  be- 
fore the  court  without  a  jury,  and  judgment  rendered  for  the 
plaintiff  for  the  amount  claimed.  Shortly  before  the  expiration 
of  a  year  from  the  entry  of  judgment,  the  defendant  noticed  the 
present  motion,  upon  the  judgment-roll  and  all  papers  and  pro- 
ceedings in  the  action,  to  set  aside  the  judgment  and  execution. 
The  irregularity  specified  in  the  notice  of  motion  was,  that  no 
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decision  in  writing  was  given,  made,  or  filed,  pursuant  to  §  267 
of  the  Code  of  Procedure,  as  amended  in  1860.  The  defend- 
ant also  asked  leave  to  come  in  and  defend  upon  the  merits. 
No  affidavits  were  served  with  the  notice  of  motion.  On  the 
argument,  the  defendant  produced  a  certified  copy  of  the  judg- 
ment-roll, which  consisted  of  summons,  proof  of  service,  plead- 
ing, copy  of  the  clerk's  minutes,  and  postea. 

J.  N.  Lewis,  Jr.,  for  the  motion. — I.  The  motion  is  made  in 
time.  1.  The  application  is  based  partly  on  the  irregularity 
specified,  and  partly  on  the  ground  of  favor,  under  §  174  of  the 
Code.  Such  a  motion  may  be  made  at  any  time  within  one 
year  after  notice  of  judgment.  (Code,  §  174;  3  Rev.  Stat.,  5 
ed.,  637,  §  2 ;  2  ed.,  359.)  2.  When  a  limited  time  is  thus 
specified  by  statute,  the  court  ought  to  allow  the  moving  party 
the  full  benefit  of  the  term,  and  not  resort  to  the  former  prac- 
tice of  the  courts  to  find  an  excuse  for  refusing  relief.  3.  An 
irregularity  in  a  matter  of  substance  may  be  set  aside  after  the 
lapse  of  a  year.  (Harris  a.  Warren,  1  How.  Pr.,  139  ;  Dederick 
a.  Richley,  19  Wend.,  108 ;  Manufacturers  &  Mechanics'  Bank 
a.  Boyd,  3  Den.,  257;  see  Hallett  a.  Righters,  13  How.  Pr., 
43 ;  also,  Lucas  a.  Second  Baptist  Church,  4  Ib.,  353.)  The 
error  here  specified  is  substantial.  The  judgment  was  entered 
without  lawful  authority.  4.  In  this  case,  notice  of  the  entry 
of  judgment  was  served  on  the  22d  day  of  January,  1861,  and 
the  notice  of  this  motion  was  served  on  the  21st  day  of  January, 
1862.  Relief  was  granted  in  Thomas  a.  Tanner  (14  How.  Pr., 
426),  after  the  lapse  of  several  months  ;  and  in  Peck  a.  Yorks 
(14  How.  Pr.,  416),  after  a  lapse  of  more  than  two  years.  This 
latter  case  was  a  motion  to  set  aside  the  report  of  referees, 
which  is  precisely  analogous  to  the  decision  of  a  judge.  5.  The 
irregularity  is  in  the  judgment  and  not  in  the  decision,  for  there 
is  none,  and  the  motion  may  be  made  after  judgment  is  entered. 
(Thomas  a.  Tanner,  14  How.  Pr.,  426 ;  Doke  a.  Peek,  1  Code 
JR.,  54  ;  Burger  a.  Baker,  4  Abbotts*  Pr.,  11.)  Indeed  it  could 
not  well  be  made  before  notice  of  judgment,  when,  as  in  this 
case,  no  decision  has  been  made  in  any  form.  In  the  cases  in 
which  the  motion  was  made  before  judgment,  there  were  writ- 
ten decisions,  which  were  defective  only  in  omitting  to  find  the 
facts.  6.  The  defendant  could  not  know  of  the  existence  of  the 
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defect  here  specified,  until  the  judgment- roll  was  made  up,  in- 
asmuch as  the  judge  was  not  required  to  file  any  decision  un- 
til twenty  days  after  the  trial.  (Code,  §  267.)  And  no  one 
can  waive,  by  delay  or  otherwise,  a  defect  which  he  does  not 
know  to  exist.  (Delaplaine  a.  Hitchcock,  6  Hill,  14.)  The 
decisions  in  relation  to  negotiable  instruments  established  this 
proposition.  (Tebbetts  a.  Dowd,  23  Wend.,  379 ;  Jones  a.  Sav- 
age, 6  Ib.,  658 ;  Trimble  a.  Thome,  16  Johns.,  152 ;  Grain  a. 
Colwell,  8  Ib.,  384.) 

II.  The  motion  should  be  granted  on  the  merits.     The  action 
was  tried  by  the   court,  without  a  jury,  subsequent  to  the 
amendments  to  the  Code,  passed  in  1860.     The  issue  was  one 
of  fact.     The  judge  gave  no  decision  in  writing.     The  clerk's 
entry  of  judgment  on  the  minutes  does  not  contain  any  conclu- 
sions of  fact  or  of  law. 

III.  The  decision  of  a  judge,  and  the  report  of  a  referee  on 
whole  issues,  are  precisely  analogous  in  character.     They  differ 
in  name  only,  not  in  effect.     (Dana  a.  Howe,  13  N.  Y.,  306 ; 
Johnson  a.  Whitlock,  Ib.,  344 ;  Thomas  a.  Tanner,  14  How.  Pr., 
426 ;  see  Doke  a.  Peek,  1  Code  E.,  54.)     Cases  are  here  cited, 
which  arose  upon  the  reports  of  referees.     They  are  equally 
applicable  to  the  decision  of  a  cause  tried  by  the  court.    Sundry 
remarks  in  the  Court  of  Appeals,  which  recognize  a  distinction 
between  the  form  of  a  judge's  decision  and  that  of  a  referee's 
report,  are  entirely  superseded  by  section  267  of  the  Code,  as 
amended  in  1860,  since  those  remarks  were  made. 

IV.  The  Code  (§  267)  expressly  requires  that  the  decision  of 
the  court  shall  be  given  in  writing.     1.  The  judge  cannot  dele- 
gate his  authority  to  decide  the  case  to  the  clerk.    This  needs  no 
argument.     But  neither  can  he  delegate  any  power  which  is 
not  purely  mechanical.     (See  Newton  a.  Bronson,  13  N.  Y., 
587;  also  Hawley  a.  James,  5  Paige,  487;  Berger  a.  Duff, 
4  Johns.  Ch.,  368;  Macdonald  a.  Garrison,  9  Abbotts'  Pr.,  34; 
Powell  a.  Tuttle,  3  N.  Y.,  396;  Olmsted  a.  Elder,  5  Ib.,  144; 
Pell  a.  Ulmar,  18  Ib.,  139.)     No  doubt  he  might  dictate  his 
decision  to  the  clerk,  but  he  must  so  do  it  as  to  make  it  his  act, 
and  not  the  clerk's,  even  as  his  agent.     Macdonald  a.  Garrison 
(9  Abbotts'  Pr.,  34)  proceeds  on  this  distinction.    The  judge 
must  sign  the  decision.    (Thomas  a.  Tanner,  14  How.  Pr.,  426.) 
2.  But  if  the  judge  had  power  to  depute  the  clerk  to  make  up 
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his  decision,  yet  this  judgment  is  insufficient.  There  must  be  a 
distinct  decision  on  a  piece  of  paper,  which  can  be  inserted  in 
the  judgment-roll.  (Thomas  a.  Tanner,  14  How.  Pr.,  426; 
Burger  a.  Baker,  4  Abbotts'  Pr.,  11 ;  see  Slitter  a.  Streit, 
21  Mo.,  157 ;  also  Ragan  a.  McCoy,  26  Ib.,  166 ;  Bates  a.  Bower, 
17  Ib.,  550 ;  Russell  a.  Armador,  2  Cal.,  305.)  The  opinion  of 
the  judge — if  it  had  been  inserted,  as  it  is  not — would  not 
supply  the  place  of  his  written  decision.  (Ct.  of  Appeals,  Mills 
a.  Thursby,  12  How.  Pr.,  417 ;  Thomas  a.  Tanner,  14  Ib.,  426  ; 
see  Magie  a.  Baker,  14  j^".  Y.,  435.)  The  decision  is  not  signed 
by  the  judge,  nor  even  by  the  clerk  in  the  judge's  name.  His 
decision  can  only  appear  by  his  signature  or  allocatur.  (Thomas 
a.  Tanner,  14  How.  Pr.,  426.)  An  oral  direction  to  enter  judg- 
ment, is  not  sufficient.  There  must  be  an  authenticated  decision, 
made  by  the  judge  in  writing.  (Sands  a.  Church,  6  N.  Y.,  347 ; 
Burger  a.  Baker,  4  Abbotts'  Pr.,  11 ;  Russell  a.  Armador,  2  Col., 
305 ;  see  Mucklethwaite  a.  Weiser,  1  Code  B.,  61.)  3.  The 
want  of  this  decision  renders  the  judgment  irregular.  (Thomas 
a.  Tanner,  14  How.  Pr.,  426 ;  Sands  a.  Church,  6  N.  Y.,  347 ; 
Burger  a.  Baker,  4  Abbotts'  Pr.,  11.) 

Y.  But  if  this  decision  of  the  clerk  could  be  regarded  as  the 
decision  of  the  judge, — which  we  cannot  for  a  moment  admit, — 
yet  it  is  plainly  irregular,  for  want  of  a  separate  statement  of 
the  facts  found,  and  the  conclusions  of  law.  (Code,  §  267; 
Hulce  a.  Sherman,  13  How.  Pr.,  411  ;  Church  a.  Erben, 
4  Sand/.,  691 ;  Peck  a.  Yorks,  14  How.  Pr.,  416 ;  Snook  a. 
Fries,  19  Barb.,  313  ;  Doke  a.  Peek,  1  Code  It.,  54;  Deming  a. 
Post,  Ib.,  121 ;  Mucklethwaite  a.  Weiser,  Ib.,  61.)  So  held  in 
England  (although  the  statute  on  the  subject  is  far  from  being 
as  explicit  as  the  Code),  that  a  report  must  expressly  determine 
all  the  issues,  and  not  merely  give  a  general  award.  (Holland 
a.  Judd,  3  C.  B.  (N.  £.),  826 ;  Bourke  a.  Lloyd,  2  Dowl.  Pr., 
452.)  In  Missouri,  under  a  provision  very  like  that  of  our 
Code,  a  decision  finding  no  facts  is  held  bad,  by  the  court  of 
last  resort.  (Ragan  a.  McCoy,  26  Mo.,  166 ;  Marmaduke  a. 
McMasters,  24  Ib.,  51 ;  Sutter  a.  Streit,  21  Ib.,  157;  Downing 
a.  Boulier,  Ib.,  149.) 

VI.  Not  only  is  the  report  of  the  referee,  or  the  decision  of 
the  judge  irregular,  but  the  judgment  itself  is  also  irregular,  for 
want  of  due  evidence  of  authority  to  enter  the  same.  (Thomas 
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a.  Tanner,  14  How.  Pr.,  426 ;  Doke  a.  Peek,  1  Code  R.,  54 ; 
Doming  a.  Post,  Ib.,  121 ;  Burger  a.  Baker,  4  Abbotts'  Pr.,  11 ; 
see  Ragan  a.  McCoy,  26  Mo.,  166,  and  cases  cited  supra.) 
There  was  in  this  case  no  authority  in  fact  to  enter  judgment, 
and  a  judgment  entered  even  by  the  proper  officer,  without 
authority,  is  void.  (Stearns  a.  Aguirar,  7  Cal.,  443,  449 ;  see 
Hughes  a.  "Wood,  5  Duer,  603,  note.)  The  case  is  really  the 
same  as  if  the  action  had  been  tried  by  a  jury,  and  judgment 
rendered  without  a  verdict;  or,  as  if  one  of  the  jurymen  had 
sent  a  slip  of  paper,  containing  a  verdict,  to  the  clerk,  after 
leaving  the  court,  and  without  any  signature.  (Russell  a.  Ar- 
mador,  2  Cal.,  305.) 

VII.  A  defect  of  this  kind  is  properly  to  be  reached  by 
motion,  and  not  by  appeal.     (Hulce  a.  Sherman,  13  How.  Pr., 
411 ;  Matthews  a.  The  Mayor,  &c.,  Supreme  Ct.,  Gen.  Term; 
see   Church   a.  Erben,  4  Sand/.,  691 ;   also   Peck  a.  Yorks, 
14  How.  Pr.,  416 ;  Snook  a.  Fries,  19  Barb.,  313 ;  Goulard  a. 
Castillon,  12  II.,  126 ;  overruling  Lakin  a.  N.  Y.  &  Erie  R.  R. 
Co.,  11  How.  Pr.,  412.)       And   such  was  the   procedure  in 
Thomas  a.  Tanner  (14  How.  Pr.,  426),  and  in  Burger  a.  Baker 
(4:  Abbotts'  Pr.,  11).     In  Missouri  a  different  view  is  taken,  and 
a  judgment  thus  erroneous  is  reversible  on  appeal.     (Ragan  a. 
McCoy,  26  Mo.,  166,  and  cases  cited  supra.)    So  also  in  Cali- 
fornia.   (Russell  a.  Armador,  2  Cal.,  305.)    But  this  only  shows 
how  seriously  the  error  is  regarded  in  those  States.     No  doubt 
it  would  also  be  corrected  on  motion  there.     (Bates  a.  Bower, 
17  Mo.,  550.) 

VIII.  The  judgment  should  be  set  aside  as  irregular,  and  not 
merely  amended ;    this  being  a  case  in  which,  by  mistake  or 
inattention  of  his  attorneys,  the  defendant  has  lost  his  right  to 
appeal.     (Thomas  a.  Tanner,  14  How.  Pr.,  426 ;  see  Hughes  a. 
Wood,  5  Duer,  603,  note.) 

Cainbreleng  &  Pyne,  opposed. 

BOSWORTJI,  Ch.  J. — The  defendant  neither  makes  an  affidavit 
of  merits,  nor  attempts  to  excuse  his  laches  in  not  moving  at  an 
earlier  day. 

There  is  no  affidavit  that  the  judge  did  not  file  a  decision  in 
proper  form.  In  the  absence  of  such  an  affidavit,  or  of  proof 
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that  search  has  been  made  and  that  no  decision  on  file  can  be 
found,  I  think  I  should  presume  that  he  did  his  duty.  The 
judgment  is  not  void.  The  record  shows  that  the  action  was 
tried  before  the  court,  that  enough  of  facts  were  found  to 
authorize  the  judgment  ordered  and  entered.  It  is  not  void. 
(Sands  a.  Church,  2  Seld.,  347.)  There  being  no  pretence  of 
merits,  and  there  being  nothing  to  create  a  suspicion  that  the 
action  was  not  correctly  decided,  upon  sufficient  and  competent 
evidence,  and  the  time  to  appeal  having  expired,  the  omission 
to  file  a  decision  in  writing  is  a  defect  which  cannot  "  affect  the 
substantial  rights  of  the  adverse  party"  (Code,  §  176),  and  should 
be  disregarded. 

I  think  the  motion  should  be  denied,  with  $7  costs :  but  with 
liberty  to  the  plaintiff  to  insert  in  his  record  the  decision  of  the 
judge,  if  he  made  one  in  writing  and  filed  it ;  and  if  he  did  not, 
to  procure  one  to  be  made  and  filed  within  ten  days,  nunc  pro 
tune,  and  to  be  inserted  in  the  record.  If  the  plaintiff  amends 
his  record,  this  motion  is  denied,  without  costs. 


SANBORN  a.  THE  ELIZABETHPORT  MANUFACTUR- 
ING COMPANY. 

Supreme  Court,  First  District ;  At  Chambers,  November,  1861. 
DISCHARGE  OF  ATTACHMENT. 

An  application  by  a  defendant,  under  sections  240  and  241  of  the  Code,  for  the  dis- 
charge of  an  attachment  issued  as  a  provisional  remedy,  is  purely  exparte. 

If  the  judge  has  directed  that  the  plaintiff  have  notice  of  the  application,  and  the 
applicant  fails  to  appear  at  the  time  specified,  the  judge  cannot  dismiss  the  ap- 
plication with  costs. 

Motion  to  vacate  an  order,  dismissing  an  application  under 
section  240  of  the  Code. 

In  this  action  an  attachment  was  issued  against  the  property 
of  the  defendants,  as  a  foreign  corporation,  which  was  levied  on 
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moneys  belonging  to  defendants  in  the  hands  of  the  sheriff  of 
New  York.  The  defendants  gave  two  days'  notice  of  an  appli- 
cation to  be  made  at  chambers,  to  discharge  the  attachment,  on 
giving  security  as  required  by  section  241  of  the  Code.  On 
the  day  specified  the  plaintiff  took  an  order,  in  the  absence  of 
the  defendants,  dismissing  the  application,  with  $10  costs  to 
plaintiff. 

The  defendants  now  moved  to  vacate  this  order. 

James  TF".  Culver  &  Brother,  for  the  motion. 
Pennington,  Sullivan  <&  Harrison,  opposed. 

BARNARD,  J. — The  application  by  defendants  to  discharge  the 
attachment  under  sections  240  and  241  is  purely  ex  parte. 
Equally  so  with  the  plaintiff's  application  for  the  warrant. 
The  Code  nowhere  gives  the  plaintiff  any  right  to  except  to  the 
sureties  offered  by  the  defendants. 

The  defendants'  attorney,  in  his  affidavit,  says,  that  he  gave 
notice,  because  judges  have  usually  required  the  defendant  to 
give  some  short  notice  to  the  plaintiff.  If  such  requisition  has 
been  made,  it  was  not  because  the  plaintiff  was  entitled  thereto, 
but  that  the  judge  desired  the  plaintiff  to  be  present  as  amicus 
curice  to  give  the  court  such  information  as  he  may  have  re- 
specting the  sufficiency  of  sureties,  so  that,  if  the  circumstances 
require,  greater  caution  may  be  exercised  by  the  judge  in  test- 
ing the  sufficiency  of  the  sureties.  The  application  to  discharge 
not  being  a  motion  of  which  plaintiff  is  entitled  to  notice,  or 
which  he  is  entitled,  as  matter  of  right,  to  appear  and  oppose, 
he  has  no  right,  when  requested  to  appear  as  amicus  curies,  to 
move  for  and  take  a  dismissal  of  the  application,  with  costs. 

If  the  judge  deems  it  proper  that  the  plaintiff  should  be  pres- 
ent as  amicus  curice,  and  gives  direction  that  he  should  be  no- 
tified to  be  present,  then,  if  the  applicant  is  not  present  at  the 
specified  time,  the  judge  may  direct  another  notice  to  be  given 
before  passing  on  the  application ;  but  he  cannot  dismiss  the 
application,  with  costs. 

As  the  plaintiff'  is  only  to  attend  as  amicus  curioB,  I  see  no 
objection  to  his  giving  his  views  to  the  judge,  in  the  absence  of 
defendant,  in  case  defendant  is  not  present  at  the  specified  time ; 
and  when  the  defendant  appears,  the  judge  will  be  possessed  of 
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all  the  information  he  requires,  and  will  act  on  the  application, 
without  the  presence  of  plaintiif.  The  dismissal  of  the  applica- 
tion, with  costs,  must  be  vacated,  and  set  aside,  and  the  plain- 
tiif be  at  liberty  to  present  his  application  ex  parts  •  and  if  the 
judge,  to  whom  the  application  shall  be  presented,  shall  require 
notice  to  be  given  the  plaintiif  to  attend  as  amicus  curice,  then 
the  plaintiff  must  comply  with  such  directions  as  the  judge  may 
give. 

Motion  granted. 


THE   COMMISSIONERS   OF  EXCISE  FOR   THE   CITY 
AND  COUNTY  OF  NEW  YORK  a.  PURDY. 

Supreme  Court,  First  District;  At  Chambers,  December,  1861. 
Again,  General  Term,  March,  1862. 

ACTION  FOR  PENALTY. — PROSECUTION  IN  THE  NAME  OF  PUBLIC 
OFFICERS. — ATTORNEY'S  AUTHORITY. 

On  motion  to  dismiss  an  action  as  commenced  without  authority,  allegations  upon 
information  and  belief  in  the  moving  affidavits  as  to  the  want  of  authority,  not 
contradicted  or  explained,  are  to  be  taken  as  true. 

The  objection  that  an  action  is  commenced  without  authority  should  be  taken  on 
motion  and  not  by  answer. 

Where  a  statute  giving  a  penalty  to  be  recovered  by  certain  officers,  provides 
that  if  they  do  not  sue  on  notice  to  them  of  the  offence,  a  private  person  may 
recover  it  in  their  names  ; — a  defendant,  sued  for  such  penalty,  is  not  entitled 
to  move  to  dismiss  the  action  on  the  mere  ground  that  it  was  brought  without 
authority  from  the  nominal  plaintiffs,  and  without  notice  to  them. 

The  defendants  may,  however,  move  for  security  for  costs,  and  a  stay  of  pro- 
ceedings until  security  is  given. 

Motions  to  dismiss  sixty-six  different  actions,  with  costs  to  be 
paid  by  plaintiffs'  attorneys,  on  the  ground  that  they  were  com- 
menced without  authority. 

These  actions  were  brought  to  recover  in  each  the  penalty  of 
$50  imposed  by  Laws  of  1857,  ch.  628,  for  the  sale  of  spirituous 
liquors  in  quantities  of  less  than  five  gallons  in  contravention 
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of  that  act.  The  defendants  moved  in  each  of  the  actions  upon 
affidavits  as  follows : 

"  James  M.  Smith,  the  attorney  for  the  above-named  defend- 
ant, being  duly  sworn,  says :  That  he  has  been  informed  and 
believes,  that  no  complaint  that  any  of  the  provisions  of  the  act, 
entitled  '  An  Act  to  suppress  Intemperance,  and  to  regulate  the 
sale  of  Intoxicating  Liquors,'  passed  April  16,  1857,  had  been 
violated  by  the  defendant  had  been  made  to  said  Board  of  Excise 
Commissioners  ten  days  previous  to  the  commencement  of  said 
action  as  required  by  the  said  act,  or  at  any  other  time ;  and 
that  the  said  Board  of  Commissioners  have  not  authorized  the 
commencement  of  said  action  ;  and  this  deponent  further  says, 
that  he  received  said  information  from  Noah  A.  Childs,  one  of 
said  Board  of  Excise." 

"George  H.  Stout,  of  the  city  of  New  York,  being  duly 
sworn,  says:  That  he  is  the  clerk  pro  tern,  of  the  Board  of 
Commissioners  of  Excise  for  the  county  of  New  York,  and  has 
charge  of  the  books  of  said  Commissioners,  and  is  conversant  with 
the  affairs  of  said  Board  of  Commissioners.  That  no  complaint 
that  any  of  the  provisions  of  the  act,  entitled  '  An  Act  to  suppress 
Intemperance,  and  to  regulate  the  sale  of  Intoxicating  Liquors,' 
passed  April  16,  1857,  had  been  violated  by  the  defendant  had 
been  made  to  said  Board  of  Commissioners  ten  days  previous 
to  the  commencement  of  the  said  action  as  required  by  the  said 
act ;  and  that  the  Board  of  Commissioners  of  Excise  have  not 
authorized  the  commencement  of  said  action  as  he  is  informed 
and  verily  believes." 

James  M.  Smith,  for  the  motion. 

Siekles  &  Gushing,  opposed. — I.  Defendants  have  no  right  to 
make  this  motion.  They  have  a  known  and  responsible  plain- 
tiff and  attorneys,  and  it  is  only  for  them  to  defend  against  the 
charge  made  in  the  complaint.  It  does  not  lie  with  the  defend- 
ants to  object,  by  motion  or  otherwise,  that  the  suit  is  prosecuted 
by  a  third  person  in  the  name  of  the  Board  of  Commissioners, 
or  Overseers  of  the  Poor,  without  their  consent.  (Thayer  a. 
Lewis,  4  Den.,  269;  Pomroy  a.  Sperry,  16  How.  Pr.,  211,  af- 
firming manuscript  opinion  ;  Laws  ofl8±5,  ch.  300,  §  7  ;  Jack- 
son a.  Stewart,  6  Johns.,  34;  American  Ins.  Co.  a.  Oakley,  9 
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Paige,  496 ;  Denton  a.  Noyes,  6  Johns.,  296 ;  Adams  a.  Gil- 
bert, 9  Wend.,  499.) 

II.  If  the  defendant  has  the  right  to  interfere  it  is  not  an 
absolute  one.  It  rests  in  the  discretion  of  the  court,  and  is  to 
be  exercised  only  in  extraordinary  cases,  and  where  the  defend- 
ant could  not  be  protected  otherwise.  The  only  case  in  our 
courts  is  the  case  of  99  plaintiffs  a.  Yanderbilt  (1  Abbotts'  Pr., 
93),  and  the  peculiarities  of  that  case  led  the  court  to  depart 
from  the  usual  rule.  There  is  nothing  in  this  case  calling  for 
the  intervention  of  the  court.  The  plaintiffs  and  their  attorneys 
are  well-known  residents  of  New  York,  and  their  responsibility 
is  unquestioned.  It  is  of  no  earthly  consequence  to  the  defend- 
ant whether  the  Commissioners  of  Excise  bring  the  suits,  or 
they  are  brought  by  a  third  person  under  the  thirtieth  section 
of  the  act.  In  either  case  the  suit  is  a  bar  to  a  future  prosecu- 
tion. If  successful  in  his  defence  he  has  a  responsible  party 
to  look  to  for  his  costs,  for  there  is  no  question  but  that  the 
plaintiff  is  in  all  cases  responsible  to  the  defendant  for  the  acts 
of  an  attorney  who  assumes  to  act  for  him,  especially  where  the 
suit  is  carried  on  with  his  knowledge.  If  he  cannot  succeed  in 
his  defence,  but  is  guilty  of  the  violation,  he  has  but  little  rea- 
son to  complain  that  proper  papers  were  not  served  on  the 
Commissioners. 

in.  The  affidavits  of  defendant  are  only  on  information  and 
belief.  This  is  not  sufficient  to  rebut  the  presumption  of  law, 
that  authority  of  an  attorney  is  to  be  presumed  from  his  appear- 
ing on  the  record  (HOFFMAN,  J.,  1  Abbotts'  Pr.,  201),  or  to  call 
on  the  plaintiff  to  offer  rebutting  evidence.  So  this  court  held, 
Mr.  Justice  lugraham  presiding,  in  case  prior  to  this,  and  in  a 
much  stronger  case  for  the  defendant. 

IV.  Were  the  affidavits  of  defendant  sufficient  to  call  on  the 
attorneys  who  brought  this  suit  for  some  denial  or  explanation, 
the  order  of  the  court  should  have  been  that  the  attorneys  make 
Buch  denial  or  explanation,  with  a  stay  until  done.  The  court 
(1  Abbotts'  Pr.,  196)  say,  "  the  defendant  cannot  insist  on  its 
exercise  as  an  absolute  right.  He  cannot  insist  that  the  action 
be  dismissed  because  the  power  is  not  produced,  nor  that  it  be 
stayed  forever  unless  it  be  produced;"  and  page  197,  "He 
should  submit  to  such  terms  as  justice  will  require."  The  pre- 
sumption arising  from  the  attorneys  not  offering  any  denial  is 
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certainly  not  stronger  than  the  presumption  that  the  decision 
of  this  case  would  be  in  accordance  with  the  former  decision. 

Y.  As  to  the  costs  of  the  suit,  there  is  no  evidence  of  any  suit 
pending,  what  its  present  state  was,  who  were  the  attorneys,  or 
that  they  had  any  notice/  of  the  proceedings  to  dishonor  them 
and  to  compel  them  to  pay  a  very  large  sum  of  money.  There 
is  no  pretence  of  misconduct  or  bad  faith  on  their  part.  All 
that  is  pretended  out  of  order  is,  first,  Either  that  the  plaintiffs 
as  a  Board  did  not  direct  the  suit,  no  matter  what  the  individ- 
ual Commissioners  may  have  said  or  done ;  or,  second,  That  the 
party  complaining  under  the  thirtieth  section  did  not  give  ten 
days'  notice.  These  are  not  the  faults  of  the  attorneys.  It  is 
not  usual  to  compel  the  attorneys  to  pay  the  costs  when  the 
plaintiff  for  any  reason  fails  to  make  out  his  case.  In  fact  no 
case  can  be  found  in  which  the  attorneys  have  been  required  to 
pay  costs,  except  when  they  have  been  guilty  of  bad  faith 
amounting  to  a  fraud  upon  the  court  and  upon  the  opposite 
party,  and  the  costs  are  presumedly  imposed  not  only  as  an  in- 
demnity but  to  punish  the  offender. 

LEONARD,  J. — Motions  are  made  in  this  and  several  other 
similar  actions,  for  an  order  dismissing  them,  with  costs  to  be 
paid  by  the  plaintiffs'  attorneys,  on  the  ground  that  they  are 
commenced  without  any  authority  or  lawful  right  so  to  do. 

They  are  commenced  for  alleged  violations  of  the  "  Act  to 
suppress  Intemperance,  and  to  regulate  the  sale  of  Intoxicating 
Liquors,"  passed  April  16,  1857  (2  Laws  of  1857,  ch.  628),  to 
recover  a  penalty  of  $50,  in  each  case,  for  the  sale  of  spirituous 
liquors  or  wines,  in  quantities  less  than  five  gallons,  without  a 
license. 

It  is  proven  by  affidavit,  on  the  part  of  the  defendants,  that  no 
complaint  had  been  made  to  the  Excise  Commissioners,  before 
the  commencement  of  these  actions,  that  the  defendants  had 
violated  the  said  statute ;  and  that  the  Commissioners  had  not 
authorized  the  commencement  thereof. 

These  facts  are  proved  upon  information  and  belief  only,  but 
are  not  denied  on  the  part  of  the  plaintiffs,  or  by  the  attorneys 
who  bring  the  actions. 

The  proof  was  sufficient  to  call  on  the  attorneys  who  institu- 
ted the  actions  for  some  denial  or  explanation;  and  as  they 
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have  not  thought  proper  to  do  so,  it  must  be  assumed  that 
none  can  be  made,  and  that  the  statements  of  the  affidavits  are 
true. 

By  section  22  of  the  act  referred  to,  it  is  directed  that  the 
penalties  for  which  these  actions  are  prosecuted,  shall  be  sued 
for  and  recovered  in  the  name  of  the  Board  of  Commissioners 
of  Excise. 

By  section  30  it  is  further  provided,  that  if  the  Commission- 
ers shall  neglect  to  prosecute  for  any  penalty  provided  by  the 
act,  for  the  period  of  ten  days  after  complaint  to  them  that  any 
provision  of  the  act  has  been  violated,  accompanied  with  reason- 
able proof  of  the  same,  any  other  person  may  prosecute  therefor 
in  the  name  of  the  Commissioners. 

It  is  quite  plain  that  the  Legislature  have  here  imposed  a  con- 
dition with  which  private  persons  must  comply  before  they  are 
authorized  to  prosecute  for  the  recovery  of  any  penalty,  or  to 
use  the  official  name  of  the  Commissioners  as  plaintiffs. 

The  condition  is  imposed  not  only  for  the  safety  of  the  Com- 
missioners and  the  public,  but  also  to  prevent  citizens  from 
being  vexed  by  informers  and  speculators  without  probable 
cause. 

The  Commissioners  do  not  prosecute  these  actions ;  they  are 
brought  by  some  one  else  using  their  name. 

Such  party  should  have  proved  on  this  motion  that  the  Com- 
missioners had  neglected  to  take  action  themselves  for  ten  days 
after  complaint  made  to  them  against  these  defendants  respec- 
tively, for  violation  of  the  law,  and  that  they  had  produced  be- 
fore them  reasonable  proof  of  the  truth  of  the  complaint. 

No  such  proof  has  been  offered.  Those  who  are  engaged  in 
the  prosecution  of  these  actions  do  not  bring  themselves  within 
the  provision  which  authorizes  them  to  do  so. 

The  question  is  properly  raised  on  motion,  inasmuch  as  these 
facts  would  not  be  such  as  are  called  issuable.  Clearly,  it  is 
not  necessary  to  allege  them  in  the  complaint,  and,  I  think,  they 
would  not  constitute  a  defence  if  interposed  by  an  answer.  The 
answer  would  be  (if  the  objection  were  so  interposed),  that  the 
party  who,  by  the  face  of  the  complaint,  brought  the  action,  did 
not  in  fact  bring  it.  Such  an  answer  would  involve  only  the 
question  whether  the  attorneys  for  the  plaintiffs  were  guilty  of 
misconduct,  and  not  any  question  pertaining  to  the  action. 
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Such  questions  are  disposed  of  by  motion,  and  not  by  a  trial 
at  the  circuit. 

It  is  not  clear  that  this  was  the  ground  upon  which  the  case 
of  Pomroy  and  others,  Excise  Commissioners  of  Cortland 
County  a.  Sperry  (16  How.  Pr.,  211),  was  disposed  of;  but  I 
have  no  hesitation  in  concurring  with  the  result  of  that  case  for 
the  reason  here  mentioned.  The  report  is  of  a  trial  at  the  cir- 
cuit, where  no  opinion  was  written  by  the  judge,  but  the  re- 
porter has  undertaken  to  state  what  was  there  decided,  whether 
on  rumor  or  newspaper  statement,  I  cannot  say. 

If  the  decision  there  was  founded  on  any  other  reason  than 
that  here  mentioned,  I  am  unable  to  concur  in  it. 

The  case  in  4  Den.,  269  (Thayer  a.  Lewis),  is  not  in  point 
here. 

The  court  say  in  that  case  (p.  273),  "  It  should  be  known  who 
it  is  that  prosecutes  the  suit  to  the  end,  that  he  may  be  held 
answerable  as  the  real  plaintiff  in  the  action.  The  party  who 
there  prosecuted  in  the  name  of  the  overseers  was  required,  by 
law,  to  give  them  security,  against  costs,  in  case  of  failure  to 
recover  judgment. 

That  was  a  question  in  which  the  overseers  alone  had  any  in- 
terest. The  defendant  there  could  look  to  the  overseers  or  the 
town,  if  he  succeeded  in  his  defence ;  and  it  was  no  concern  of 
his  whether  the  overseers  were  indemnified  by  a  suitable  bond 
or  not. 

Under  this  statute,  the  Legislature  have  required  the  party 
who  turns  informer  and  claims  to  make  use  of  the  names  of  the 
Commissioners  of  Excise  as  plaintiffs,  to  produce  reasonable 
proof  that  the  accused  party  has  been  guilty.  The  provision 
here  is  different  in  character  from  the  one  referred  to  in  4  Den. 

The  motions  are  granted,  with  $10  costs  of  motion,  to  be  in- 
cluded in  one  order  only. 

From  the  order  entered,  the  plaintiffs  appealed  to  the  court 
at  general  term. 

Br  THE  COURT. — INGEAHAM,  P.  J. — The  motion  in  this  case 
was  to  dismiss  the  complaint  and  direct  the  attorneys  to  pay 
the  costs.  The  plaintiffs'  attorneys,  if  they  had  any  authority 
to  bring  the  actions,  could  have  shown  it  on  the  motion,  and 
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there  was  no  necessity  for  an  alternative  order  that  they  should 
produce  such  authority  or  the  actions  should  be  dismissed. 

The  difficulty  with  me  on  this  appeal  is  as  to  the  propriety  of 
allowing  the  defendant  to  make  the  motion.  In  Thayer  a. 
Lewis  (4  Den.,  269),  and  other  actions,  a  motion,  similar  in  all 
respects,  was  made  and  denied,  upon  the  express  ground  that 
the  defendants  could  not  object  that  the  suit  was  prosecuted  by 
a  third  person,  in  the  names  of  the  overseers  of  the  poor,  with- 
out their  consent ;  that  the' overseers  alone  had  the  right  to  com- 
plain that  their  names  had  been  improperly  used. 

And  in  the  same  case  it  was  held  that  the  overseers  alone  could 
object  that  they  had  not  neglected  to  prosecute  for  ten  days, 
before  their  names  could  be  used  by  a  third  person.  BKONSON, 
Ch.  J.,  says,  "  We  think  the  defendant  has  nothing  to  do  with 
the  matter." 

So  far  as  the  liability  for  costs  would  exist,  the  plaintiffs  are 
alone  interested.  If,  after  notice  to  them  of  bringing  such  ac- 
tions, they  refuse  to  take  measures  to  stop  them,  they  will  be 
liable  for  costs. 

In  the  case  of  Ninety-nine  Plaintiffs  a.  Yanderbilt  (1  Abbotts' 
JPr.,  163),  the  court  required  the  attorney  to  exhibit  his  author- 
ity. That  case  was  in  conflict  with  the  case  in  4  Den.,  but  in 
that  case  the  court  says  :  The  defendant  cannot  insist  upon  the 
exercise  of  the  power,  by  the  court,  to  compel  the  production 
of  the  attorney's  authority,  but  must  ask  for  the  exercise  of  the 
discretion  of  the  court,  and  submit  to  the  terms  which  the  court 
might  impose.  The  question,  whether  the  defendant  could 
make  the  motion,  was  not  discussed.  In  most,  if  not  all,  of  the 
cases  cited,  the  motion  was  made  by  the  plaintiff  to  stop  the  use 
of  his  name  as  plaintiff.  This  power  is  not  doubted.  Nor  do  I 
doubt  that  the  court  has  authority,  if  the  facts  submitted  war- 
rant it,  to  call  on  the  plaintiffs'  attorney  to  show  his  authority, 
by  virtue  of  the  general  power  which  the  court  exercises  over 
its  officers.  But  I  do  doubt  whether  the  court  should  exercise 
such  a  power  in  behalf  of  a  defendant  whose  only  ground  of 
making  the  motion  was  that  no  complaint  had  been  made  to  the 
Board  of  Commissioners  of  Excise  previous  to  bringing  the  ac- 
tion. If  any  injustice  was  to  be  done  to  the  defendant  by  the 
prosecution,  if  any  rights  were  to  be  violated,  if  any  property 
was  to  be  unjustly  taken  from  him  by  such  act  of  the  attorney, 
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the  court  should  interfere;  but  not  otherwise,  At  any  rate, 
under  the  decisions,  no  other  order  should  be.  made  than  to 
stay  the  proceedings  until  the  further  order  of  the  court ;  and 
he  might,  perhaps,  ask  for  security  for  costs,  showing  to  the 
court  a  state  of  facts  that  would  prevent  his  collecting  them 
from  the  plaintiffs. 

CLERKE,  J.,  concurred. 

LEONARD,  J.,  dissenting. — A  further  examination  induces  me 
to  adhere  to  the  views  expressed  in  my  opinion  when  this  mo- 
tion was  before  me  at  special  term. 

The  plaintiffs'  attorneys  were  fully  notified  by  the  moving 
papers  that  their  authority  to  commence  this  action  was  dis- 
puted. They  omitted  to  show  any  retainer,  and  put  themselves 
upon  the  ground  that  the  court  had  no  power  to  require  them 
to  do  so.  • 

Under  the  circumstances,  it  was  a  confession  that  they  were 
without  authority  from  the  Board. 

No  proof  was  offered  that  the  Board  had  refused  to  prosecute 
for  ten  days  after  complaint  accompanied  with  reasonable  proof 
of  a  breach  of  the  law,  so  that  some  other  party  had  thereby 
acquired  the  right  to  prosecute  in  the  name  of  the  Board  under 
the  provisions  of  the  law. 

The  action  being  strictly  penal,  it  cannot  be  assumed,  with- 
out evidence,  that  the  right  to  prosecute  has  been  so  acquired 
by  any  informer. 

Had  there  been  a  complaint  made  to  the  Board,  the  name  of 
the  informer  could  then  be  ascertained,  and  it  would  afford 
some  security  to  the  party  prosecuted  and  to  the  public,  against 
malicious  actions.  If  every  one  may  prosecute  in  the  name  of 
the  Board,  unless  the  Board  choose  to  object,  the  provision  in 
respect  to  laying  the  complaint  before  the  Board,  with  reason- 
able proof  of  a  violation  of  the  law,  is  nullified,  and  its  effect 
abrogated  by  the  construction  of  the  courts. 

The  Board  have  no  property.  A  judgment  recovered  against 
them  for  costs  will  not  insure  collection. 

These  reasons,  with  those  adverted  .to  by  me  at  special  term, 
confirm  me  in  the  opinion  then  expressed,  that  the  law  has  im- 
posed a  condition  with  which  informers  must  comply  before 
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they  can  prosecute  in  the  name  of  the  Board  for  the  recovery 
of  penalties. 

It  rnay  be  that  the  ends  of  justice  will  be  sufficiently  attained 
by  staying  the  plaintiffs'  proceedings,  and  I  am  therefore  dis- 
posed to  acquiesce  in  the  modification  of  the  order  made  at 
special  term,  which  my  brethren  have  thought  proper  to  adopt. 

It  seemed  to  me  at  special  term  inconsistent,  when  the  charge 
of  prosecuting  these  actions  without  authority  was  not  denied, 
not  to  dismiss  them  ;  if  they  were  prosecuted  without  authori- 
ty, as  I  think  it  evident  they  are,  then  the  plaintiffs  could  not 
be  held  liable  for  costs,  and  the  attorneys  stood  confessed  as 
the  instigators  of  the  actions,  and  of  course  justly  liable  for  the 
costs. 

Order  reversed  without  costs,  and  with  leave  to  defendants 
to  move  for  security  for  costs  and  for  stay  of  proceedings  until 
such  security  is  filed. 


<{»  SKINNER  a.  STUART. 

Supreme  Court,  first  District  /  Special  Term,  December,  1861. 

ACTION  BY  CREDITOR  TO  ENFORCE.  THE  LIEN  OF  AN  ATTACHMENT 
AND  EXECUTION. — PROPER  PARTIES. — SHERIFF  AS  REPRESENTA- 
TIVE OF  SUITORS. — FORM  OF  DEMURRER  FOR  DEFECT  OF  PARTIES. 

Where  a  party  has  issued  execution,  and  his  remedy  thereby,  against  property 
which  is  the  proper  subject  of  levy  and  sale,  is  obstructed,  he  may,  before 
return  of  execution,  bring  a  creditor's  action  to  enforce  his  remedy. 

The  complaint  averred  that  the  defendants,  except  S.  &  Co.  and  C.  &  Co.,  were 
attaching  creditors  of  other  persons,  who  were  non-resident  debtors,  and 
against  whom  attachments  had  been  issued  as  provisional  remedies,  in  various 
actions,  and  were  in  the  hands  of  the  sheriff ;  that  the  plaintiffs'  attachment 
was  issued  subsequent  to  those  of  the  defendants  who  were  attaching  creditors  ; 
that  the  defendants  S.  &  Co.  had  in  their  possession  property  levied  upon  by 
such  attachments,  which  they  refused  to  deliver  to  the  sheriff,  under  the  attach- 
ment, and  the  defendant  C.  had  become  the  assignee  or  purchaser  of  all  the 
interests  of  the  debtors  in  the  attached  property  subsequent  to  the  attach- 
ments ;  that  the  defendants  P.  &  H.  had  issued  the  first  attachment,  but  were 


NEW  YORK.  443 


Skinner  a.  Stuart 


not  entitled  to  claim  priority,  because  their  action  was  commenced  before  their 
demand  had  matured.  The  complaint  demanded  as  relief,  that  S.  &  Co.  ac- 
count, and  pay  over  to  the  sheriff,  under  the  attachments,  the  assets  of  the 
debtors  ;  that  the  priority  of  the  liens  of  the  attaching  creditors  be  adjudged  ; 
that  C.'s  claim  be  adjudged  subordinate  to  the  lien  of  the  attachments,  except 
that  of  P.  &  H. ;  and  that  in  case  of  deficiency,  the  defendants  P.  &  H.,  as 
against  the  other  claimants  by  attachment,  receive  no  part  of  the  sum  realized 
under  the  attachments. 

Held,  that  the  complaint  contained  but  one  cause  of  action,  namely,  that  by 
the  plaintiffs,  to  recover  their  debt  from  the  property  which  S.  &  Co.  refused  to 
subject  to  the  process  of  the  court,  and  upon  which  the  other  defendants  had 
claims  adverse  to  plaintiffs  ;  and  that  the  plaintiffs  were  entitled  to  the  relief 
demanded. 

In  such  an  action,  the  sheriff  to  whom  the  attachments  have  been  issued,  is  not  a 
necessary  or  proper  party.  He  is  but  the  minister  of  the  court:  he  may  some- 
times represent  suitors  and  judgment-creditors  ;  but  where  the  suitors  or  cred- 
itors have  a  standing  in  court,  and  are  parties  to  the  record  to  assert  their  own 
rights  and  protect  their  own  interests,  the  ministerial  officer  of  the  court  is  an 
improper  party. 

In  such  action,  the  attaching  creditors  other  than  the  plaintiff  are  proper  parties 
defendant,  as  having  liens  prior  and  paramount  to  plaintiff,  and  as  being 
necessary  to  a  complete  determination  and  settlement  of  the  questions  in- 
volved.* 

The  judgment-debtors  of  the  plaintiff,  against  whose  property  the  plaintiff's 
execution  had  been  issued,  are  not  necessary  parties  to  such  action :  because, 
1,  the  plaintiff's  rights,  as  against  them  and  against  the  attached  property,  were 
established  by  the  judgment ;  and  2,  they  had,  since  the  issue  of  the  attach- 
ment, assigned  their  interest  in  the  attached  property,  and  had  no  claim  to  or 
interest  in  the  assigned  property. 

A  demurrer  to  a  complaint  following  the  words  of  the  Code,  §  144,  subd.  4,  "  that 
there  is  a  defect  of  parties  defendant,"  is  defective  in  not  specifying  the  par- 
ticular defect. 

Neither  the  authority  given  to  the  sheriff  by  the  Code,  §  232,  or  the  privilege  of 
examination  for  the  purpose  of  discovery,  given  by  §  236,  deprives  credit- 
ors of  their  well-established  right  to  enforce  their  lien,  acquired  under  attach- 
ment and  execution,  by  a  suit  in  equity.  At  most,  the  remedies  given  by  the 
Code  in  the  name  of  the  sheriff  are  merely  cumulative,  and  designed  to  give  a 
more  summary  process  in  cases  where  it  can  be  made  effectual. 

Demurrers  to  a  complaint. 

This  action  was  brought  by  Francis  Skinner,  Henry  H. 
Horton,  Edmund  F.  Cutter,  Josiah  Bardwell,  and  William  P. 
Brintuell,  against  numerous  defendants. 

The  complaint,  after  omitting  the  formal  parts,  was  as  follows : 

[Title  of  the  cause.] 

The  complaint  of   the   above-named   plaintiffs  respectfully 

*  Compare  Bishop  a.  Edmiston,  Ante,  346. 
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shows  to  the  court  that  they  are,  and  were  at  the  date  of  the 
transactions  herein  named,  copartners,  trading  in  the  city  of 
New  York  and  in  the  city  of  Boston,  under  the  firm-name  of 
Francis  Skinner  &  Co. ;  that  on  and  prior  to  the  9th  day  of 
May,  1861,  Joseph  "W.  Shepherd  and  William  R.  Moore,  com- 
posing the  firm  of  Shepherd  &  Moore,  were  justly  indebted,  in 
a  cause  of  action  arising  on  contract,  to  the  plaintiffs  in  the  sum 
of  $2,925.17,  namely,  upon  a  bill  of  exchange  or  draft  for  said 
sum  drawn  by  said  Shepherd  &  Moore,  and  duly  protested  on 
the  above  the  1st  day  of  said  May,  besides  interest  from  last- 
mentioned  day. 

That  on  or  about  the  said  9th  day  of  May,  1861,  these 
plaintiffs  commenced  an  action  in  this  court  for  the  recovery 
of  said  debt,  and  upon  a  proper  affidavit  showing  the  said 
cause  of  action  existing  in  favor  of  the  plaintiffs  herein  against 
said  Shepherd  &  Moore,  the  amount  of  the  claim,  the  grounds 
thereof,  and  that  said  Shepherd  &  Moore  were  not  resi- 
dents of  the  State  of  New  York,  and  upon  giving  the  writ- 
ten undertaking  with  sufficient  surety,  as  required  by  law,  pro- 
cured a  warrant  of  attachment  to  be  issued  in  said  action  in 
due  form  of  law,  signed  by  one  of  the  justices  of  this  court  and 
directed  to  the  sheriff  of  the  city  and  county  of  New  York, 
wherein  and  whereby  said  sheriff  was  commanded  to  attach 
and  safely  keep  all  the  property  of  said  Shepherd  &  Moore, 
defendants  therein,  within  the  said  city  and  county,  or  so  much 
thereof  as  might  be  sufficient  to  satisfy  the  said  plaintiffs'  de- 
mand above  stated,  together  with  their  costs  and  expenses,  as 
by  said  warrant  of  attachment  now  in  the  hands  of  said  sheriff, 
and  said  affidavit  and  said  undertaking  filed  .in  the  office  of  the 
clerk  of  this  court,  reference  thereunto  being  had,  will  more 
fully  appear.  That  said  warrant  of  attachment  was,  on  or 
about  the  day  last  named,  delivered  to  the  said  sheriff  for  exe- 
cution against  said  property. 

And  plaintiffs  further  show,  upon  information  and  belief,  that 
the  said  Shepherd  &  Moore  were,  on  or  about  the  6th  of  May, 
1861,  indebted  to  the  defendant  Albert  Jewett  in  the  sum  of 
$2,202.73,  besides  interest,  in  a  cause  of  action  arising  on  con- 
tract, for  the  recovery  of  which  said  Jewett,  on  or  about  the 
date  last  named,  commenced  an  action  in  this  court,  and  pro- 
cured to  be  issued  and  directed  and  delivered  to  the  said  sheriff, 
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a  like  warrant  of  attachment  against  the  property  of  said  Shep- 
herd &  Moore. 

That  on  or  about  said  6th  of  May,  1861,  said  Shepherd  & 
Moore  were  indebted  to  the  defendants,  Joseph  Linder  and  Ezra 
M.  Kinsley,  in  the  sum  of  $294.29,  besides  interest,  in  a  cause 
of  action  arising  on  contract,  for  the  recovery  of  which  said 
Linder  &  Kinsley,  on  or  about  the  day  last  named,  com- 
menced an  action  in  this  court,  and  duly  procured  from  one  of 
the  justices  thereof  a  like  warrant  of  attachment  against  the 
property  of  said  Shepherd  &  Moore,  to  be  issued  and  directed 
and  delivered  to  said  sheriff. 

That  on  or  about  said  6th  of  May,  1861,  said  Shepherd  & 
Moore  were  indebted  to  the  defendants,  Frederick  Butterfield 
and  Lyman  A.  Jacobs,  in  the  sum  of  $370.52,  in  a  cause  of  ac- 
tion arising  on  contract,  for  the  recovery  of  which  said  Butter- 
field  &  Jacobs  did,  on  or  about  the  day  last  named,  com- 
mence an  action  in  this  court,  and  procure  from  one  of  the  jus- 
tices of  this  court  a  like  warrant  of  attachment  against  the 
property  of  said  Shepherd  &  Moore,  to  be  issued,  directed,  and 
delivered  to  the  said  sheriff. 

That  on  or  about  said  6th  of  May,  1861,  said  Shepherd  & 
Moore  were  also  indebted  to  the  defendants,  "William  Watson, 
Walter  Magee,  William  W.  Fannel,  and  Robert  Trimble,  on  a 
cause  of  action  arising  on  contract,  in  about  the  sum  of  $1,248.62, 
besides  interest,  for  the  recovery  of  which  said  defendants  last 
named  did,  on  or  about  the  day  last  named,  commence  an  ac- 
tion in  this  court,  and  procured  a  like  warrant  of  attachment 
against  the  property  of  said  Shepherd  &  Moore,  to  be  issued, 
directed,  and  delivered  to  said  sheriff. 

That  on  or  about  said  6th  of  May,  1861,  said  Shepherd  & 
Moore  were  indebted  to  the  defendants,  Gordon  W.  Burnham, 
James  M.  Plumb,  and  Leonard  D.  Atwater,  in  the  sum  of  about 
$525.84,  besides  interest,  in  a  cause  of  action  arising  on  con- 
tract, for  the  recovery  of  which  said  defendants  last  named,  on 
or  about  the  day  last  named,  commenced  an  action  in  this  court, 
and  procured  from  one  of  the  justices  an  attachment  against  the 
property  of  said  Shepherd  &  Moore,  to  be  issued,  directed,  and 
delivered  to  the  sheriff  of  the  city  and  county  of  New  York 
aforesaid. 

That  on  or  about  the  said  6th  of  May,  1861,  said  Shepherd  & 
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Moore  were  indebted  to  the  defendants  John  J.  Phelps,  George 
Bliss,  Charles  G.  Landon,  George  A.  Wicks,  William  J.  Peake, 
and  Spencer  W.  Coe,  in  about  the  sum  of  $4,078.22,  besides  in- 
terest, in  a  cause  of  action  arising  on  contract,  for  the  recovery 
of  which  the  defendant  last  named  commenced  an  action  in  this 
court,  and  procured  from  one  of  the  justices  of  this  court  a  like 
warrant  of  attachment  against  the  property  of  said  Shepherd  & 
Moore,  to  be  issued,  directed,  and  delivered  to  said  sheriff. 

That  on  or  about  the  1st  day  of  May,  the  defendants  Frederick 
T.  Peet,  George  H.  Hughes,  and  William  C.  Peet,  claiming 
that  said  Shepherd  &  Moore  were  justly  indebted  to  them  in 
about  the  sum  of  $680.12,  besides  interest,  in  a  cause  of  action 
arising  on  contract,  commenced  an  action  in  this  court  for  the 
recovery  of  the  same,  and  procured  from  one  of  the  justices  of 
this  court  a  like  warrant  of  attachment  against  the  property 
of  said  Shepherd  &  Moore,  to  be  issued,  directed,  and  delivered 
to  said  sheriff;  but  these  plaintiffs,  on  information  and  belief, 
aver  and  charge  that  at  the  time  of  the  commencement  of  said 
action  by  these  last-named  defendants,  and  the  issuing  of  said 
attachment,  their  claim  or  debt  against  said  Shepherd  &  Moore 
had  not  become  due  and  payable,  and  that  their  said  action  was 
premature,  and  that  said  action  is  now  being  defended  upon 
that  ground. 

And  plaintiffs  further  say,  on  information  and  belief,  that  said 
warrants  of  attachment  still  remain  in  the  hands  of  said  sheriff, 
wholly  uncollected  and  unsatisfied.  That  in  several  of  the  cases 
above  named  the  plaintiffs  therein  have  proceeded  to  judgment  • 
in  their  said  actions,  the  particulars  whereof  are  unknown  to 
plaintiffs,  but  which,  so  far  as  necessary,  they  ask  may  be  in- 
quired of  in  this  action. 

And  plaintiffs  further  show,  on  information  and  belief,  that 
the  defendants  George  H.  Stuart,  David  Stuart,  Thomas  Wal- 
lace, and  David  Dennison,  were,  at  the  time  of  the  transactions 
herein  named,  and  now  are,  partners,  doing  business  in  the  city 
of  New  York  and  elsewhere  under  the  firm-name  of  George  H. 
Stuart  &  Co.  That  said  defendants  last  named  then  had,  at 
the  respective  times  of  the  issuing  and  levying,  as  hereinafter 
mentioned,  of  said  warrant  of  attachment,  and  now  have  a  large 
amount  of  personal  property,  consisting  of  moneys  and  bills, 
notes,  and  other  evidences  of  debt  and  property  deposited  with 
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them  by  and  belonging  to  said  Shepherd  &  Moore,  and  were 
also  indebted  to  said  Shepherd  &  Moore  on  other  accounts  and 
in  large  sums  of  money,  which  property  and  indebtedness  these 
plaintiffs  aver,  upon  information  and  belief,  were  more  than  suf- 
ficient to  satisfy  all  the  claims  embraced  in  the  several  attach- 
ments above  named.  That  by  virtue  of  the  warrant  of  attach- 
ment so  issued,  in  the  action  so  commenced  by  these  plaintiffs, 
the  said  sheriff  did,  on  or  about  the  said  9th  of  May,  1861,  levy 
upon  and  attach  the  said  property  in  the  hands  and  possession 
of,  and  said  indebtedness  due  from,  said  defendants  George  H. 
Stuart  &  Co.,  and  served  upon  them  a  certified  copy  of  said 
attachment,  together  with  a  notice  showing  the  property  so 
levied  upon  and  attached,  and  did  attach  all  and  singular  the 
estate,  real  and  personal,  of  the  said  Shepherd  &  Moore,  with 
all  books  of  account,  vouchers,  and  papers  relating  thereto,  and 
all  the  property  and  effects,  rights  and  shares  of  stock,  and 
debts  and  credits  of  the  said  Shepherd  &  Moore,  then  in  the 
possession  or  under  the  control  of  said  George  H.  Stuart  &  Co., 
or  which  might  thereafter  come  into  their  possession  or  under 
their  control,  and  on  or  about  the  respective  days  of  issuing  the 
same,  as  plaintiffs  are  informed  and  believe,  did  make  a  like 
levy  and  attachment  under  the  several  attachments  in  behalf  of 
the  other  defendants  herein,  and  served  upon  said  George  H. 
Stuart  &  Co.,  like  certified  copies  of  said  attachments,  with 
notices  showing  the  property  so  levied  upon.  That  at  the  time 
of  making  said  several  levies  and  attachments,  and  serving  said 
warrants  of  attachment  and  notices,  said  sheriff  demanded  of 
said  defendants  George  H.  Stuart  &  Co.,  that  they  deliver  to 
said  sheriff  the  said  property  so  levied  upon,  to  the  end  that 
the  same  might  be  appropriated  to  the  payment  and  satisfaction 
of  said  several  warrants  of  attachment  pursuant  to  the  direc- 
tions therein  contained,  but  that  said  defendants  George  II. 
Stuart  &  Co.,  refused  and  neglected,  and  still  refuse  and  neglect 
to  comply  with  said  demand,  or  to  pay  or  deliver  over  said 
property  so  levied  upon  and  attached  to  the  said  sheriff,  or 
properly  to  account  therefor  as  required  by  law. 

And  plaintiffs  further  show,  upon  information  and  belief, 
that  since  the  issuing  of  and  levy  under  said  warrants  of  attach- 
ment, said  Shepherd  &  Moore  have  made  an  assignment  or 
transfer  of  all  their  interest  in  said  property  to  the  defendant 
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Simeon  B.  Chittenden,  who,  by  virtue  thereof,  claims  said 
property  or  some  interest  therein. 

And  plaintiffs  further  show  that  such  proceedings  were  taken, 
in  said  action  of  these  plaintiffs,  against  said  Shepherd  &  Moore 
in  this  court,  that  on  or  about  the  1st  of  August,  1861,  said 
plaintiffs  recovered  judgment  thereon  against  said  Shepherd  & 
Moore  for  the  sum  of  $3,053.98,  for  their  damages  and  costs,  as 
by  the  judgment-roll  filed  in  the  office  of  the  clerk  of  this  court, 
and  the  docket  of  said  judgment  made  on  the  day  last  afore- 
said, reference  thereunto  being  had,  will,  among  other  things, 
more  fully  appear.  That  thereupon  they  caused  an  execution 
upon  said  judgment,  in  due  form  of  law,  to  be  issued,  directed 
to,  and  the  same  was,  on  or  about  the  1st  day  of  August,  1861, 
delivered  to  the  said  sheriff,  whereby  the  said  sheriff  was  com- 
manded to  make  the  amount  of  said  judgment  and  his  fees  and 
poundage  out  of  the  property  of  said  Shepherd  &  Moore, 
whereby  the  said  property  so  levied  upon  and  attached  by 
virtue  of  said  warrant  of  attachment,  became  duly  charged  in 
execution.  That  the  said  warrant  of  attachment,  judgment, 
and  execution  remain  in  full  force  and  wholly  unsatisfied ;  and 
plaintiffs  further  aver,  upon  information  and  belief,  that  the 
other  attachments  in  behalf  of  the  defendants  named  still  re- 
main in  said  sheriff's  hands  wholly  unsatisfied. 

Plaintiffs  further  show  that  this  action  is  brought  in  pursu- 
ance of  the  provisions  of  an  act  of  the  Legislature  of  the  State  of 
New  York,  entitled  an  Act  to  Simplify  and  Abridge  the  Prac- 
tice, Pleadings,  and  Proceedings  of  the  Courts  of  tliis  State, 
passed  April  12,  1848,  and  the  acts  amending  the  same. 

Wherefore  the  plaintiffs  demand  judgment  that  the  defend- 
ants George  H.  Stuart  &  Co.,  and  the  said  partners  constituting 
that  firm,  may  be  required  to  account  to  the  said  sheriff,  as 
such  sheriff,  for  all  moneys  and  property  in  their  hands  or  pos- 
session belonging  to  or  in  which  said  Shepherd  &  Moore  had 
any  interest  at  the  time  said  several  attachments  were  so 
issued  or  levied,  or  which  may  have  come  into  their  possession 
since  the  commencement  of  said  actions  or  either  of  them  ;  and 
that  they  may  be  required  to  deliver  over  the  same  on  account 
of  said  attachments  and  execution,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  said  attachments  and  execution,  and 
all  costs  and  charges  incurred  in  all  of  said  actions,  except  the 
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action  in  favor  of  the  defendants  Peet,  Hughes  &  Peet ;  that  to 
the  extent  of  the  amounts  claimed  in  said  attachments,  said  de- 
fendant Chittenden  be  adjudged  to  have  no  claim  upon  or  interest 
in  said  property,  and  that  in  case  there  shall  prove  to  be  a  de- 
ficiency of  such  property  for  the  payment  of  all  of  said  amounts 
claimed  in  said  attachments,  that  it  may  be  ascertained  and 
adjudged  in  this  action  which  of  the  parties  claiming  under 
said  attachments  are  entitled  to  priority,  and  in  what  order 
said  priority  shall  be  had  ;  and  that,  in  the  event  of  such  defi- 
ciency, the  said  defendants  Peet,  Hughes  &  Peet,  as  against 
the  other  claimants,  shall  be  entitled  to  no  priority ;  and  that, 
in  the  event  of  such  deficiency,  the  said  defendants  Peet, 
Hughes  &  Peet,  as  against  the  other  claimants,  shall  be 
entitled  to  receive  no  part  of  said  property  or  its  proceeds 
under  their  said  attachment,  by  reason  of  their  having  no 
cause  of  action  against  said  defendants  Shepherd  &  Moore, 
when  their  said  attachment  was  so  issued ;  and  that  plaintiffs 
may  have  such  other  or  further  order  or  relief  as  may  be  just, 
and  that  said  defendants,  George  H.  Stuart,  David  Stuart, 
Thomas  Wallace,  and  David  Dennison,  may  be  adjudged  to  pay 
the  costs  of  this  action.  [Signature.] 

[Verification.] 

The  defendants  Stuart  &  Co.,  Linder  &  Kinsley,  and  Butter 
field  &  Jacobs  demurred  separately,  but  all  specified  the  same 
grounds  of  demurrer,  which  were  almost  a  literal  copy  of  the 
grounds  of  demurrer  named  in  section  144  of  the  Code. 

The  defendant  Jewett,  after  the  general  demurrer,  said  spe- 
cially :  1.  That  the  cause  of  action  is  vested  in  the  sheriff,  in 
whose  name  the  action  should  have  been  brought.  2.  That 
Shepherd  &  Moore  and  the  sheriff  should  have  been  made  par- 
ties defendant,  and  that  there  was  otherwise  a  defect  of  parties 
defendant.  3.  That  the  sheriff  should  have  been  made  plain- 
tiff; and  if  not,  then  the  defendants  other  than  Stuart  &  Co., 
Chittehden,  and  Peets  &  Hughes,  ought  to  have  been  made 
plaintiffs,  unless  they  refused  to  join,  and  that  there  was  other- 
wise a  defect  of  parties  plain  tiff.  4.  That  there  was  an  improper 
uniting  of  causes  of  action :  the  cause  of  action  against  Peets 
&  Hughes  not  being  properly  connected  with  that  against  Stuart 
&Co. 

VOL.  XIII. -29 


450  ABBOTTS'  PRACTICE  REPORTS. 

Skinner  a.  Stuart. 

The  defendants  Peets  &  Hughes  demurred,  on  the  grounds, — 

1.  That  several  causes  of  action  had  been  improperly  joined. 

2.  That  there  was  no  cause  of  action.     3.  That  the  sheriff  ouo-ht 

O 

to  be  made  defendant. 

The  defendants  Burnham,  Plumb  &  Atwater  put  in  the  gen- 
eral demurrer  for  want  of  a  cause  of  action. 

George  W.  Parsons,  for  the  plaintiffs. — I.  It  is  clear  that  this 
action  can  be  maintained  upon  the  general  principles  governing 
equitable  actions. 

IE.  But  sufficient  authority  as  against  defendants  Stuart  & 
Co.  may  be  found  in  sections  237  and  238  of  the  Code. 

III.  The  general  objections  in  the  demurrer  of  defendants 
Stuart  &  Co.,  Linder  &  Kinsley,  Butterfield  &  Jacobs,  as  to 
defect  of  parties,  cannot  be  considered,  as  such  objections  must 
state  the  defects  specifically.  (Getty  a.  Hudson  River  R.  R. 
Co.,  8  Sow.  Pr.,  177  ;  Mitchell  a.  Lenox,  2  Paige,  280  ;  Rob- 
inson a.  Smith,  3  Ib.,  222  ;  Dias  a.  Bouchaud,  10  Ib.,  445.) 
The  same  rule  should  be  applied  to  the  other  more  general 
grounds  of  demurrer. 

IY.  The  sheriff  is  not  a  necessary  party  plaintiff  or  defendant. 

1.  Not  plaintiff,  as  appears  by  sections  237  and  238  of  the  Code. 

2.  Not  defendant,  as  he  has  no  interest  adverse  to  the  plaintiff; 
and  he  is  not  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved.     (Code,  §  118.)    3.  The 
sheriff  is  an  officer  of  the  court,  and  this  action  seeks  to  compel 
the  delivery  of  money  and  property  into  his  hands,  as  such  offi- 
cer, to  be  applied  by  him  under  the  direction  of  the  court.    He 
could  not  be  defendant  if  he  had  brought  the  action,  and  we 
are  substituted  in  his  place  as  plaintiffs.    4.  He  is  not  interested 
in  the  priority  of  liens,  and  the  law  places  his  mere  official  in- 
terest in  the  collection  of  the  money  in  our  hands  by  allowing 
us  to  be  substituted  as  plaintiffs.     (Code,  §  238.)     5.  All  possi- 
ble interests  of  the  sheriff  are  properly  represented  by  the  vari- 
ous parties  to  the  action. 

V.  Shepherd  &  Moore  could  not  properly  be  made  parties, 
as  their  interests  in  the  property  attached  were  assigned  and 
transferred  to  the  defendant  Chittenden,  and  the  attachments 
only  affected  that  property.  1.  So  far  as  plaintiffs'  claim  is 
concerned,  the  only  interest  Shepherd  &  Moore  could  have, 
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viz.,  adjustment  of  the  claim,  was  disposed  of  by  the  judgment 
they  recovered.  2.  The  complaint  does  not  seek  to  have  any 
money  or  property  applied  until  the  judgments  are  all  per- 
fected: if  in  any  of  the  original  cases  judgments  are  not  re- 
covered, all  of  Shepherd  &  Moore's  rights  will  be  adjusted  in 
those  actions. 

VI.  The  defendants  other  than  Stuart  &  Co.,  Chittenden, 
and  Peets  &  Hughes,  as  well  as  those  defendants,  are  properly 
made  defendants  instead  of  plaintiffs,  because  they  are  necessary 
parties  to  a  complete  determination  or  settlement  of  the  ques- 
tions involved  in  the  action.     (Code,  §  118.)     1.  They  claim  to 
have  a  lien  upon  the  property  attached.     2.  They  have  no  right 
to  unite  their  claims  with  ours,  without  our  permission,  and 
embarrass  our  proceedings  with  any  questions  pertaining  par- 
ticularly to  their  rights  or  claims.     3.  The  rights  of  those  de- 
fendants are  sufficiently  protected  in  this  action  without  expense 
or  trouble  to  them.     4.  We  could  not  have  this  property,  thus 
incutnbered  with  their  liens,  disposed  of  without  bringing  those 
parties  before  the  court. 

VII.  Improper  joinder  of  parties  is  not  a  defect  or  want  of 
parties  contemplated  by  the  Code,  and  does  not  constitute  the 
ground  of  demurrer.     (Gregory  a.  Oaksmith,  12  How.  Pr.,  34 ; 
Brownson  a.  Gifford,  8  Ib.,  389 ;  N.  Y.  &  K  H.  R.  R.  Co.  a. 
Schuyler,  17  N.  Y.,  592 ;  Peabody  a.  Washington  County  Mu- 
tual Ins.  Co.,  20  Barb.,  339.)     If  there  is  a  good  cause  of  ac- 
tion upon  which  a  judgment  may  be  rendered  in  favor  of  the 
plaintiffs  against  any  of  the  defendants,  this  ground  of  demurrer 
must  fail.     (Code,  §  274 ;  Peabody  a.  Washington  County  Mu- 
tual Ins.  Co.,  20  Barb.,  339.) 

VIII.  There  have  not  been  several  causes  of  action  improp- 
erly united.     1.  There  is  but  one  cause  of  action  stated, — i.  e., 
the  recovery  of  money  and  property  admitted  to  belong  to  the 
parties  originally  attached,  admitted  to  be  in  the  possession  of 
defendants  Stuart  &  Co.,  which  they  refuse  to  deliver,  and  it  is 
sought  to  have  the  same  paid  and  delivered  over  to  the  sheriff, 
to  be  applied  on  account  of  the  various  liens,  under  the  direc- 
tion of  the  court.     2.  All  other  proceedings  in  the  action  are 
mere  incidents  to  the  main  action  or  cause  of  action.     3.  The 
principles  which  must  settle  this  point  are  discussed  and  decided 
in  the  case  of  Morton  a.  Weil  (11  Abbotts'  Pr.,  421).     (See,  also, 
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Bailey  a.  Inglee,  2  Paige,  278 ;  La  Grange  a.  Merrill,  3  Barb. 
CL,  625.) 

Andrew  jBoardman,  for  the  defendants  Stuart  and  others. — 
I.  There  is  no  excuse  made  for  not  joining  as  plaintiffs  all 
such  as  are  in  like  case  with  plaintiffs.  (Code,  §  119 ;  also, 
§§  117,  118 ;  Habicht  a.  Pemberton,  4  Sandf.,  657 ;  Bishop  a. 
Edrmston,  13  Abbotts'  Pr.,  346.) 

II.  By  section  232,  the  Revised  Statutes  are  made  applicable. 
Sections  7  and  8,  2  Rev.  Stat,  188,  4  ed. ;  and  sections  237  and 
238,  subd.  4,  of  the  Code,  show  that  the  legal  title  to  attached 
property  is  in  the.  sheriff,  and  that  the  suits  in  respect  thereto 
are  to  be  brought  in  his  name,  and  by  him  or  under  his  direc- 
tion.    Now  here  the  plaintiffs  have  no  right  of  action.     It  is  in 
the  sheriff,  yet  the  sheriff  is  not  even  made  a  party.     It  is  pos- 
sible, barely  possible,  that  a  right  of  action  might  accrue  to  the 
plaintiff  if  the  sheriff  had  refused  to  do  his  duty,  though  even 
in  that  case  the  action  should,  I  think,  be  against  the  sheriff, 
but  here  no  default  of  the  sheriff  is  alleged,  no  collusion  or 
complicity.     In  any  suit  brought  for  the  attached  property  the 
sheriff  is  a  necessary  party. 

III.  It  appears  that  a  suit  is  pending  between  the  proper 
parties  to  determine  whether  Peet  &  Co.  have  or  not  a  valid 
claim  against  Shepherd  &  Moore,  and  yet  plaintiffs  ask  that  that 
question  be  decided  in  this  suit. 

IV.  This  action  cannot  be  maintained  as  an   interpleader. 
The  rights  of  the  parties  are  legal  rights,  to  be  determined  by 
the  order  of  time  in  which  the  attachments  were  levied,  and 
their  proceeding  to  judgments  thereon.     There  is  no  allegation 
to  sustain  a  suit  to  determine  the  order  of  priority.     There  is 
no  allegation  to  sustain  the  prayer  as  to  Chittenden,  for  it  is  dis- 
tinctly alleged  that  the  assignment  was  after  the  attachment, 
and  no  averment  that  Chittenden  claims  the  fact  to  be  other- 
wise. 

V.  For  any  loss  to  the  plaintiff  by  reason  of  improper  con- 
duct on  the  part  of  the  sheriff,  the  sheriff  is  liable.     (Ransom  a. 
Halcott,  18  Barb.,  56.)    The  return  of  sheriff  as  to  priority  is 
conclusive.     (Learned  a.  Yandenburgh,  7  How.  Pr.,  379 ;  af- 
Jirmed,  8  Id.,  77.)     It  seems  to  me  clear  that  the  defendants 
Stuart  &  Co.  ought  to  demur  to  the  complaint.      The  judgment 
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in  this  suit  would  be  no  bar  to  a  suit  by  the  sheriff,  who  would 
be  no  party  to  it,  and  not  bound  by  the  accounting.  Besides, 
plaintiff  does  not  show  that  he  has  obtained  any  authority  from 
the  sheriff. 

Charles  A.  Nichols,  for  defendants  Peets  &  Hughes. — I.  The 
first  objection  is,  that  the  plaintiffs  show  no  cause  of  action.  They 
have  not  necessarily  any  interest  in  the  subject  of  the  action. 
The  sheriff  is  entitled  to  seize  all  the  property  of  Shepherd  & 
Moore,  and  is  required  to  appropriate  it  in  a  manner  as  to 
which  this  complaint  gives  no  information.  1.  Non  constat  but 
what  there  are  prior  attachments  to  those  mentioned  in  the 
complaint  more  than  sufficient  to  absorb  all  the  funds.  2.  Non 
constat  that  Shepherd  &  Moore  have  not  given  bonds  and  dis- 
charged the  attachment.  3.  The  plaintiff  is  a  mere  volunteer. 
The  sheriff  alone  has  the  right  of  action,  and  his  right  is  to  call 
for  property  covering  all  his  attachments. 

II.  The  second  objection  is,  that  the  plaintiff  has  improperly 
joined  two  causes  of  action  essentially  different  and  not  relating 
to  the  same  subject-matter.  The  one  cause  of  action  is  the 
failure  of  the  defendant  Stuart  to  deliver  to  the  sheriff  the 
property  in  his  hands  belonging  to  Shepherd  &  Moore.  To 
this  action  no  parties  were  necessary  except  Stuart  and  the 
sheriff,  or  the  sheriff's  representatives.  It  is  a  common-law 
action,  based  simply  upon  the  sheriff's  title,  and  the  defendant's 
refusal  to  deliver  or  account,  as  the  case  may  be.  The  second 
cause  of  action  has  no  relation  to  the  first  and  is  insufficient  as 
well.  It  is  that  the  defendant  Peet  has  a  lien  by  attachment 
upon  the  same  property.  This  lien,  whether  good  or  bad,  does 
not  at  all  affect  the  plaintiffs'  right  to  call  in  behalf  of  the 
sheriff  for  the  property  of  Shepherd  &  Moore.  The  applica- 
tion of  this  property  is  to  be  determined  by  other  proceedings, 
and  it  is  manifestly  improper  to  ask  in  this  action  to  override 
or  annul  the  judgment  which  may  be  obtained  in  another. 
These  causes  of  action  do  not  arise  out  of  the  same  transaction 
or  transactions  connected  with  the  same  subject  of  action.  This 
provision  of  the  Code  is  held  not  to  vary  the  old  rules  in  regard 
to  multifariousness  in  pleading.  Under  these  rules  it  has  been 
held  that  a  plaintiff  who  joins  several  defendants  having  sepa- 
rate interests,  and  claiming  different  rights,  must  show  a  state  of 


454  ABBOTTS'  PRACTICE  EEPORTS. 

Skinner  a.  Stuart. 

facts  which,  by  proving  the  plaintiff' s  title,  necessarily  disposes 
of  the  adverse  claims  of  all  the  defendants.  (N.  Y.  &  N.  H. 
R.  R.  Co.  a.  Schuyler,  7  Abbotts'  Pr.,  41 ;  Story's  Eq.  PI, 
§  533 ;  Fellows  a.  Fellows,  4  Cow.,  682.) 

in.  The  third  objection  is,  that  there  is  a  non-joinder  of  par- 
ties, neither  the  sheriff  of  the  city  and  county  of  New  York, 
nor  Shepherd  &  Moore,  being  made  parties  to  the  action.  If 
this  action  is  in  the  nature  of  an  action  to  dispose  of  a  particular 
fund,  and  to  determine  the  right  of  all  the  parties  thereto  (and 
it  cannot  be  sustained  upon  any  other  theory),  the  sheriff  who 
is  vested  with  rights  in  this  property  by  virtue  of  attachments 
and  judgments  in  which  he  represents  various  persons,  is  cer- 
tainly a  party  interested  in  the  disposition  of  the  fund,  and 
therefore  by  section  144  the  complaint  is  demurrable.  This 
cannot  be  an  action  in  which  the  plaintiff  under  the  Code  or 
otherwise  simply  represents  the  sheriff,  for,  1.  There  is  no  state- 
ment of  filingthe  bond  directing  plaintiff  to  sue  in  place  of  sheriff, 
as  required  by  the  Code,  §  238.  2.  The  sheriff  would  only  set 
out  the  warrants  of  attachment  giving  him  the  title  :  he  would 
set  out  his  whole  title,  and  show  how  much  he  claimed :  he 
could  not  ask  for  any  adjudication  that  one  of  the  attachments 
under  which  he  acted  should  be  vacated  or  postponed,  or  pri- 
orities settled.  He  would  have  no  interest  in  so  doing,  nor  is 
there  any  thing  entitling  the  plaintiff  to  ask  the  postponement 
of  any  apparent  lien  to  his  own  lien.  He  does  not  show  that 
his  security  is  endangered  by  the  lien  of  defendants  Peet  &  Co., 
he  has  no  interest  in  it  in  any  other  way.  Nor  while  he  states 
that  the  lien  in  question  is  now  litigated  and  is  to  be  adjudi- 
cated, does  he  pretend  that  there  is  any  collusion  between 
plaintiff  and  defendant  that  will  endanger  his  rights. 

Devlin  &  Miller^  for  defendants  Burnham  and  others. 

ALLEN,  J. — Recent  statutory  enactments  have  given  a  very 
wide  scope  to  attachments,  and  executions  upon  judgments  fol- 
lowing attachments,  against  the  property  of  the  debtor.  The 
sheriff  is  authorized  to  seize  not  only  tangible  property,  but  also 
money,  choses  in  action,  and  evidences  of  debt.  (Code,  §§  231, 
234,  237.) 

By  the  service  of  the  attachment  upon  Stuart  &  Co.,  the 
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plaintiffs  acquired  a  provisional  lien  upon  the  property  and 
credits  of  the  debtors,  in  their  possession,  which  lien  was  estab- 
lished and  made  absolute  by  the  recovery  of  the  judgment. 
The  judgment  established  the  right  of  the  plaintiffs  to  the  satis- 
faction of  their  debt  from  the  attached  property  of  the  debtor. 

The  execution  is  but  a  continuance  of  the  attachment-lien, 
with  authority  to  the  sheriff  to  convert  the  assets  levied  upon 
into  money,  in  the  mode  prescribed  by  law,  and  apply  the  same 
in  satisfaction  of  the  final  judgment.  But  the  controversy  of 
of  the  trustees  or  parties  prevents  the  execution  of  the  final  pro- 
cess of  the  court.  Their  refusal  to  deliver  to  the  plaintiffs  the 
property  and  choses  in  action  of  the  debtor  in  their  possession 
and  under  their  control,  or  to  make  a  statement  and  account 
thereof  as  required  by  law  (Code,  §  236),  is  an  obstacle  in  the 
way  of  the  sheriff  in  the  performance  of  his  duty,  and  presents 
an  insuperable  obstacle,  if  persisted  in,  in  the  way  of  the  plain- 
tiffs, in  the  recovery  of  their  judgment.  It  is  the  province  of  a 
court  of  equity  to  act  in  aid  of  courts  of  law,  and  remove  ob- 
stacles to  the  execution  of  its  powers.  It  will  enforce  and  give 
aid  to  the  enforcement  and  satisfaction  of  liens  in  a  manner  un- 
known at  law,  and  will  enforce  the  security  of  a  judgment-cred- 
itor against  the  equitable  interest  of  the  debtor  in  a  freehold 
estate,  treating  the  judgment  as  in  the  nature  of  a  lien  upon 
such  equitable  interest.  (Stwy  Eq.  Jur.,  §§  1216-1216  b.) 

But  to  entitle  the  judgment-creditor  to  the  relief  in  equity, 
he  must  sue  out  an  execution  or  other  process,  as  if  the  property 
and  interest  sought  to  be  reached  was  tangible  and  could  be 
reached  by  process  of  law.  Thus,  a  judgment-creditor  who  de- 
sires to  enforce  his  remedy  against  his  debtor's  equitable  in- 
terest in  freehold  estate,  by  bill  in  equity,  must  first  sue  out  an 
eleyit.  (Mate  a.  Duke  of  Marlborough,  3  Mylne  &  Craig,  407 ; 
North  Am.  Fire  Ins.  Co.  a.  Graham,  5  Sandf.,  197.) 

In  Spear  a.  Wardell  (1  Comst.,  144),  a  lien  acquired  by  a 
creditor,  by  a  proceeding  under  the  Non-imprisonment  Act,  was 
enforced  in  equity,  although  no  execution  had  been  issued  upon 
the  judgment  against  the  debtor;  and  in  Falconer  a.  Freeman 
(4  Sandf.  Ch.,  565),  a  specific  lieu  which  a  creditor  had  ob- 
tained by  attachment  against  his  debtor,  as  an  absconding  debt- 
or, and  which  was  obstructed  by  fraudulent  transfers,  was  en- 
forced for  the  benefit  of  all  the  creditors,  without  preference, 
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the- same  as  if  judgment  and  execution  had  been  obtained;  and 
in  Angel  a.  Draper  (1  J&rn.,  399),  it  was  held  that,  to  reach 
property  of  the  debtor,  not  subject  to  levy,  the  creditor  must 
first  exhaust  his  remedy  at  law,  by  the  return  of  an  execution 
nulla  bona /  but  to  subject  property  to  the  execution,  which  is 
the  proper  subject  of  a  levy,  but  which  cannot  be  reached  by 
reason  of  some  obstruction  interposed,  fraudulently  or  otherwise, 
the  execution  should  be  issued,  and  then  the  bill  in  equity  comes 
in  aid  of  it. 

That  is  precisely  this  case.  The  execution  is  a  lien  upon  the 
assets  and  choses  in  action  in  the  possession  of  Stuart  &  Co. ; 
but  that  lien  cannot  be  enforced  without  the  intervention  of  the 
court,  in  the  exercise  of  its  equitable  powers,  by  reason  of  the 
wrongful  act  of  the  bailees  in  withholding  the  statement  and 
account  required  of  them  by  law,  and  refusing  to  deliver  the 
property  to  the  sheriff. 

The  plaintiffs  are  the  proper  parties  to  bring  the  action,  as 
they  are  the  parties  in  interest,  and  the  only  parties  that  could 
bring  an  action,  except  as  authorized  by  the  Code.  But  for  the 
provisions  of  the  Code,  the  sheriff  could  not  have  maintained  an 
action,  and  it  is  not  necessary  to  decide  whether  he  could  bring 
an  action  against  Stuart  &  Co.,  to  recover  from  them  the  notes 
and  other  claims  in  action  held  by  them.  Had  he  been  able  to 
get  possession  of  notes  or  other  claims  in  action,  he  could  sue 
them  under  the  fourth  subdivision  of  section  237 ;  but  whether 
he  could  file  a  bill  of  discovery,  or  sue  the  bailees  for  non- 
delivery of  the  notes,  is  more  questionable. 

But  it  is  sufficient  to  say  that,  be  this  as  it  may,  neither  the 
authority  given  to  the  sheriff,  or  the  privilege  of  examination, 
for  the  purpose  of  discovery,  given  by  section  236  of  the  Code, 
deprives  creditors  of  their  well-established  right  to  enforce  their 
lien  acquired  under  attachment  and  execution,  by-  a  suit  in 
equity.  At  most  the  remedies  given  by  the  Code  in  the  name 
of  the  sheriff  are  merely  cumulative  and  designed  to  give  a 
more  summary  process  in  cases  where  it  can  be  made  effectual. 

The  plaintiffs  do  show  a  good  cause  of  action  against  Stuart 
&  Co.,  as  bailees,  and  Chittenden  &  Co.,  as  the  general  owners, 
of  the  property  subject  to  the  liens,  and  make  a  case  entitling 
them  to  the  relief  sought.  The  lien  of  the  execution  cannot  be 
enforced  in  any  other  way  than  by  an  action  in  this  form. 
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The  sheriff  is  not  a  necessary  and  proper  party  to  the  action. 
He  is  but  the  servant  of  the  court,  to  execute  its  process  and  carry 
out  its  decrees ;  whenever,  by  means  of  the  judgment  in  this  ac- 
tion, the  property  equitably  bound  by  the  execution  in  his  hands 
comes  to  his  possession,  he  is  but  the  minister  of  the  court  to 
apply  it  in  obedience  to  its  process  and  order.  He  has  no  in- 
terest, and  can  have  none.  He  may  sometimes  represent  suit- 
ors and  judgment-creditors  in  actions ;  but  when  creditors  have 
a  standing  in  court  and  are  parties  to  the  record  to  assert  their 
own  rights  and  protect  their  own  interests,  the  ministerial  offi- 
cer of  the  court  is  an  improper  party.  There  are  cases  in  which 
either  a  bailee,  or  general  owner,  or  an  agent,  or  his  principal, 
may  bring  an  action,  but  the  bailee  or  agent  could  not  be  joined 
with  the  general  owner  or  principal. 

The  sheriff  only  claims  as  representing  the  creditors,  and  as 
they  appear  in  person,  their  interests  will  be  protected  without 
his  intervention. 

The  demurrers  for  defect  of  parties  are  all  defective,  as  not 
specifying  the  particular  defect,  with  the  single  exception  of  the 
demurrer  of  the  defendant  Albert  Jewett ;  and  as  there  was  no 
appearance  in  his  behalf,  it  is  not  necessary  to  consider  that. 
But  upon  any  view  I  have  been  able  to  take  of  the  objections 
made  or  taken  by  the  counsel  for  the  other  defendants,  or  the 
objections  formally  taken  by  Jewett,  I  am  unable  to  discover 
any  force  in  them.  The  sheriff,  as  we  have  seen,  is  not  only  not 
a  necessary  party,  but  would  have  been  an  improper  party. 
The  judgment-debtors  Shepherd  &  Moore,  are  not  necessary 
parties,  for  the  reason — 1st,  That  the  plaintiffs'  rights  as  against 
them  and  the  property  is  established  by  the  final  judgment  of 
this  court ;  and  2d,  That  they  have,  since  the  attachments,  as- 
signed and  transferred  their  interest  in  the  property  to  Chittenden, 
who  is  a  party  defendant,  and  they  have  no  claim  to,  or  interest 
in  the  property,  or  any  part  of  it,  and  could  not  be  heard  to 
question  the  validity  of  the  lien,  or  contest  the  plaintiffs'  claim 
to  the  property. 

The  other  attaching  creditors  were  not  only  proper  but  ne- 
cessary parties. 

Had  the  plaintiffs  brought  their  action,  asserting  their  lien 
under  their  attachment  and  execution,  it  would  have  been  a 
valid  objection  by  Stuart  &  Co.,  the  bailees  and  trustees,  that 
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the  other  parties  had  attached  the  property  and  claimed  it 
under  a  prior  and  paramount  lien. 

Their  presence  is  necessary  to  a  complete  determination  and 
settlement  of  the  questions  involved  in  the  action.  (Code, 

§  H8.) 

The  plaintiffs  are  not  entitled  to  the  satisfaction  of  their  judg- 
ment out  of  the  attached  fund  until  the  other  claims  are  set 
aside  or  provided  for,  which  can  only  be  done  in  an  action  to 
which  they  are  parties.  Neither  were  the  plaintiffs  bound  to 
make  them  co-plaintiffs  with  them.  They  were  not  necessarily 
in  the  same  interest,  and  their  attempt  to  embarrass  and  delay 
the  action  by  dilatory  demurrers,  shows  very  clearly  that  they 
have  not  a  common  interest  with  the  plaintiffs  in  the  relief  de- 
manded. 

They  are  brought  in  as  parties  in  fact  and  in  name,  and  may 
avail  themselves  of  the  action  to  secure  the  relief  to  which  they 
are  entitled,  or  may  disclaim,  as  to  them  shall  seem  best ;  but 
the  plaintiffs  are  entitled  to  the  relief  sought,  and  could  only 
get  it  in  an  action  to  which  they  were  parties.  There  is  but 
one  cause  of  action,  and  that  is  by  the  plaintiffs  to  recover  their 
debt  from  property  which  Stuart  &  Co.  refuse  to  subject  to  the 
process  of  the  court,  and  upon  which  other  parties  claim  to  have 
liens,  and  the  title  of  the  plaintiffs  must  necessarily  be  settled 
in  one  action.  They  could  not  maintain  an  action  against  Stuart 
&  Co.,  another  against  Chittenden,  and  another  against  Peet, 
Hughes  &  Peet,  although  each  of  these  parties  may  claim 
under  a  title  distinct  from  and  adverse  to  each  of  the  others. 
(Bailey  a.  Inglee,  2  Paige,  278 ;  La  Grange  a.  Merrill,  3  Barb. 
Ch.,  625.) 

Judgment  must  be  given  for  the  plaintiffs,  with  leave  to  the 
defendants  George  H.  Stuart,  David  Stuart,  Thomas  Wallace, 
David  Dennison,  Frederick  T.  Peet,  George  H.  Hughes,  and 
William  C.  Peet,  to  answer  within  twenty  days  on  payment  of 
the  costs  of  the  demurrer.  As  the  claims  of  the  other  defend- 
ants are  not  controverted,  they  need  not  answer.  They  will  be 
protected  by  the  judgment  in  this  action. 
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KEARNEY'S  CASE. 
Supreme  Court,  First  District;  At  Chambers,  December,  1861. 

HABEAS  CORPUS. — CONTEMPT. — COMMITMENT. — SUPPLEMENTARY 

PROCEEDINGS. — COSTS. 

On  habeas  corpus,  if  it  appear  that  the  prisoner  is  detained  by  virtue  of  an  order 
or  judgment  of  a  court  or  magistrate,  directing  the  imprisonment,  and  the  court 
or  officer  had  jurisdiction  to  pronounce  such  order  or  judgment,  and,  in  cases 
of  contempt,  if  the  contempt  is  specifically  and  plainly  charged  in  the  process, 
— the  prisoner  must  be  remanded. 

The  provision  of  section  302  of  the  Code,  bestowing  upon  the  judge  before  whom 
supplementary  proceedings  are  commenced,  the  power  to  punish  disobedience 
to  his  order  made  therein,  does  not  deprive  the  court  of  its  general  power  to 
punish  such  disobedience. 

Sections  297  and  301  of  the  Code,  taken  together,  authorize  the  judge  before 
whom  supplementary  proceedings  are  pending,  to  order  the  payment  of  the 
costs  of  the  proceedings,  if  property  be  found  in  the  hands  of  the  debtor  suffi- 
cient for  that  purpose. 

Disobedience  of  such  order  by  the  debtor  may  be  punished  as  a  contempt. 

Habeas  corpus. 

The  prisoner  had  been  examined  upon  supplementary  pro- 
ceedings in  the  New  York  Common  Pleas,  under  a  judgment 
in  favor  of  John  O'Connell  for  $313.37.  His  examination  re- 
sulted in  the  discovery  that  he  had  some  time  before  the  exam- 
ination disposed  of  certain  property  for  about  $1,100 ;  for  the 
disposition  of  a  considerable  portion  of  this  sum  he  did  not  ac- 
count. He  was  accordingly  directed  to  pay  to  the  attorney  for 
the  judgment-creditor  the  judgment,  interest,  and  $25  costs  of 
the  supplementary  proceeding.  On  failure  to  obey  this  order 
he  was  committed  as  for  contempt.  He  then  obtained  a  writ 
of  habeas  corpus.  The  sheriff  made  return  that  he  held  the 
prisoner  by  virtue  of  the  following  commitment : 

[Title  of  the  cause.] 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 
City  and  County  of  New  York,  greeting : 
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Whereas,  on  the  28th  day  of  August,  in  the  year  eighteen 
hundred  and  sixty-one,  an  order  was  granted  in  the  above  en- 
titled action  by  the  Hon.  John  R.  Brady,  a  judge  of  this  court, 
at  the  chambers  thereof,  requiring  the  defendant  Patrick  Kear- 
ney to  appear  before  "William  Sinclair,  Esq.,  a  referee  duly  ap- 
pointed herein,  at  his  office  No.  3  Chambers-street,  in  said  city, 
at  2  o'clock  in  the  afternoon,  on  the  31st  day  of  August,  1861, 
to  be  examined  concerning  his  property,  which  said  order  was 
made  on  an  affidavit  of  James  M.  Sheehan,  plaintiff's  attorney,  by 
which  it  appeared  that  judgment  was  recovered  in  the  Marine 
Court  of  the  city  of  New  York,  on  the  1st  day  of  August,  1861, 
in  favor  of  the  plaintiff  John  O'Connell,  and  against  the  defend- 
ant Patrick  Kearney,  for  $313.37,  and  on  said  1st  day  of  Au- 
gust a  transcript  of  said  judgment  was  filed  and  docketed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New  York,  and 
an  execution  was,  on  the  said  1st  day  of  August,  duly  issued  to  the 
sheriff  of  said  city  and  county,  which  was  before  the  said  28th 
day  of  August  duly  returned  wholly  unsatisfied ;  and  the  said 
affidavit  and  order  having  been  duly  served  on  the  said  defend- 
ant ;  and  he,  the  said  defendant,  having  appeared  before  said 
referee,  as  in  said  order  directed,  and  having  been  duly  sworn 
and  examined  concerning  his  property,  and  the  same  being  duly 
certified  by  said  referee  to  a  judge  of  this  court. 

And  whereas,  an  order  to  show  cause  was,  on  the  17th  day 
of  September,  1861,  made  by  the  Hon.  Henry  Hilton,  a  judge 
of  this  court,  at  the  chambers  thereof,  why  the  said  defendant 
should  not  pay  to  the  plaintiff  or  his  attorney  the  amount  of  the 
judgment  herein  with  costs,  which  order  was  made  on  the  pro- 
ceedings heretofore  had  herein,  the  examination  of  the  defend- 
ant, the  report  of  the  referee,  and  the  affidavit  of  James  M. 
Sheehan,  and  the  same  duly  served  on  the  defendant;  and  on 
hearing  James  M.  Sheehan,  plaintiffs  attorney,  in  behalf  of 
said  motion,  and  Richard  Oatis,  Esq.,  of  counsel  for  the  defend- 
ant, in  opposition  thereto,  an  order,  of  which  the  following  is  a 
copy,  was  made  and  entered  herein  : 

"In  the  Court  of  Common  Pleas  in  and  for  the  City  and 
County  of  New  York. — John  O'Connell  a.  Patrick  Kearney. — 
At  the  Chambers  of  the  Court  of  Common  Pleas,  held  at  the 
City  Hall  of  the  City  of  New  York,  the  27th  day  of  September, 
in  the  year  1861.  Present — Hon.  Henry  Hilton,  Judge. 
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"  On  reading  and  filing  the  affidavit  and  order  for  examina- 
tion of  Patrick  Kearney,  the  judgment-debtor  herein,  and  the 
order  to  show  cause  why  the  defendant  should  not  pay  to  the 
plaintiff  or  his  attorney  the  amount  of  the  judgment  herein,  with 
costs;  and  on  hearing  James  M.  Sheehan,  attorney  for  the 
plaintiff,  in  support  of  said  motion,  and  Richard  Oatis,  Esq.,  in 
opposition  thereto,  and  due  deliberation  being  thereupon  had  ; 
it  is  ordered  that  said  Patrick  Kearney  pay  James  M.  Sheehan, 
plaintiff's  attorney,  the  amount  of  the  judgment  herein,  with 
interest,  and  twenty-five  dollars  costs  and  disbursements  of  the 
supplementary  proceedings,  within  ten  days,  or  in  default  there- 
of that  an  attachment  issue.  HENRY  HILTON." 

And  whereas,  said  order  was  duly  served  on  said  defendant, 
on  the  27th  day  of  September  last,  and  he  has  not  complied 
therewith,  as  appears  from  the  affidavit  of  James  M.  Sheehan 
herein,  to  the  great  injury  of  the  plaintiff  herein. 

Now  you  are  required  and  commanded  to  forthwith  attach 
the  said  defendant  Patrick  Kearney,  and  commit  him  to  the 
county  jail  of  this  county,  and  detain  him  there  in  close  cus- 
tody until  he  complies  with  said  order,  and  pays  said  James  M. 
Sheehan  $313.37,  amount  of  judgment  and  interest  thereon, 
from  the  1st  of  August,  1861,  and  twenty -five  dollars  costs,  or 
until  he  be  discharged  by  due  process  of  law. 

"Witness — Hon.  Charles  P.  Daly,  F.  J.,  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York,  at  the  City  Hall, 
in  said  city,  this  8th  day  of  October,  1861. 
By  special  order  of  court, 

NATHANIEL  JARVIS,  Jr.,  Clerk. 
[Indorsed], 
By  special  order  of  the  court, 

NATHANIEL  JARVIS,  Jr.,  Clerk. 

There  was  a  traverse  to  a  portion  of  the  return  ;  and  objec- 
tions were  taken  by  the  prisoner  to  the  regularity  in  substance 
of  the  commitment.  He  also  contended  that  a  commitment  for 
the  non-payment  of  $25  costs  was  erroneous. 

Browne  &  Oatis,  and  II.  D.  Lapaugh,  for  the  prisoner. — 
I.  There  is  no  order  directing  any  attachment  to  be  issued  to 
the  sheriff  of  the  city  and  county  of  New  York,  or  to  any  other 
sheriff  or  person  whatsoever. 
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II.  The  attachment  is  void  on  its  face.     1st,  it  does  not  show 
any  legal  cause  for  imprisonment ;  nor,  2d,  that  it  is  for  any  con- 
tempt specifically  and  plainly  charged,  and  the  commitment  by 
some  court  or  officer  or  body  having  authority  to  commit  for 
the  contempt  so  charged.    (3  Rev.  Stat.,  887,  5  ed.,  §  55,  subd.  3.) 

III.  It  falls,  1st,  within  3  Rev.  Stat.,  887,  5  ed.,  §  56,  subd.  1 ; 
2d,  within  subdivision  3  of  the  same  section.    The  law  requires, 
in  a  case  like  this,  that  (3  Rev.  Stat.,  853,  5  ed.,  §  24)  "  in  such 
case  the  order  and  process  of  commitment  shall  specify  the  act 
or  duty  to  be  performed,  and  the  amount  of  the  fine  and  expen- 
ses to  be  paid."     3d.  It  likewise  comes  under  3  Rev.  Stat.,  887, 
§  56,  subd.  5. 

IY.  The  attachment  under  consideration  proclaims  that  it 
was  issued  "  by  special  order  of  the  court,"  and  the  clerk  of  the 
court  indorses  thereon  his  certificate  to  that  effect,  as  he  is  re- 
quired to  do,  whenever  such  is  actually  the  fact,  under  3  Rev. 
Stat.,  852,  §  14.  The  respondent  returns  that  he  has  the  relator 
in  custody,  by  virtue  of  a  commitment  from  the  Court  of  Com- 
mon Pleas.  The  proof,  however,  shows  that  the  Court  of  Comj 
mon  Pleas  made  no  such  order,  nor  any  order  at  all,  that  any 
attachment  issue. 

Y.  Judge  Daly,  sitting  as  a  mere  commissioner  or  a  judge  at 
chambers  was,  and  he  is,  wholly  without  power  or  authority  to 
punish,  as  for  contempt,  for  the  disobedience  of  the  chamber- 
order  of  Judge  Hilton.  That  belongs  to  the  judge  who  made 
the  order  disobeyed,  and  was  so  held  by  Judge  Daly  himself, 
in  Shepherd  a.  Dean  (13  How.  Pr.,  174  ;  S.  C.,  3  Abbotts'  Pr., 
424.  See,  also,  Code,  §  301).  A  judge  acting  out  of  court  is 
an  officer  of  limited  jurisdiction.  He  may  do  just  what  the 
Legislature  has  authorized  him  to  do ;  and  whatever  he  does 
more  than  this,  is  done  without  jurisdiction.  (Bangs  a.  Selden, 
13  How.  Pr.,  374.) 

YI.  The  case,  as  presented,  fails  even  to  show  that  the  order 
of  Judge  Hilton  was  made  in  any  proceeding  supplementary  to 
the  return  of  an  execution ;  and  in  the  absence  of  that  being 
shown,  the  law  gave  Judge  Hilton  no  power  to  make  any  order 
for  the  application  of  property  towards  the  satisfaction  of  the 
judgment,  nor  any  power  to  direct  the  defendant  to  pay  the 
amount  of  the  judgment  or  costs  to  James  M.  Sheehan,  the 
plaintiff's  attorney. 
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VII.  Even  if  it  were  assumed,  for  argument's  sake,  that  the 
chamber-order  of  Judge  Hilton  had  all  the  force  and  effect  of 
the  rule  or  order  of  court  for  the  payment  of  money,  contem- 
plated by  3  Rev.  Stat.,  769,  §  4,  still  there  would  be  no  con- 
tempt established.     Until  personal  demand  and  refusal  to  pay, 
there  is  no  contempt.     A  personal  service  of  the  original  rule 
and  allocatur,  and  a  personal  demand,  made  by  a  party  entitled 
to  receive,  of  the  party  bound 'to  pay  or  deliver,  is  always  essen- 
tial to  perfect  the  contempt  of  court,  and  cannot  be  dispensed 
with.     (3  CUtty  Gen.  Pr.,  603  ;  2  Barb.  Ch.,  271 ;   Lorton  a. 
Seaman,  9  Paige,  609 ;   Decarse  a.  Warne,  1  Hodges,  91 ;  Exp. 
Howe,  4  Barn.  &  AdolpTi.,  442 ;  Rogers  a.  Twisdale,  3  DowL, 
362.) 

VIII.  The  order  of  Judge  Daly  is  not  only  not  an  order  of 
court,  but  it  does  not  state  the  cause  of  the  commitment,  nor 
specify  the  act  or  duty  to  be  performed.     It  does  not  direct  an 
attachment  to  issue  to  any  sheriff  or  other  person.     It  runs  to 
no  county  nor  place,  nor  does  it  designate  any  place  of  commit- 
ment or  imprisonment,  nor  to  whose  custody  the  relator  is  to  be 
committed. 

IX.  The  relator  has  not  been  adjudged  guilty  of  any  con- 
tempt. 

James  M.  Sheehan  and  F.  H.  B.  Bryan,  for  the  judgment- 
creditor. — I.  The  order  made  by  Daly,  one  of  the  judges  of  the 
Common  Pleas,  has  been  produced,  directing  the  issuing  of  the 
precept  of  commitment.  The  legal  presumption  from  this  order 
is,  that  it  was  made  by  the  judicial  officer  at  special  term, 
which,  under  the  new  organization  of  the  courts,  is  the  court. 
That  it  was  an  order  duly  filed,  appears  from  the  indorsement. 
That  it  was  an  order  duly  entered,  and  therefore  made  at  spe- 
cial term,  is  apparent  from  the  indorsement  of  the  clerk  of  the 
Common  Pleas  on  the  commitment.  But  if  the  clerk  had  even 
omitted  to  enter  the  order,  it  could  not  affect  this  application. 
It  would  be  a  mere  irregularity.  (Myers  a.  Janes,  3  Abbotts' 
Pr.,  301.)  The  conclusion,  in  that  case,  is  arrived  at,  that  on 
habeas  corpus,  the  only  ground  upon  which  the  proceedings 
can  be  impeached,  or  the  proceedings  inquired  into,  is,  that  the 
officer  had  no  jurisdiction.  This  court  has  recently  held,  that 
on  habeas  corpus,  the  jurisdiction  of  the  officer  making  the 
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commitment  can  alone  be  inquired  into.  (Davison's  Case,  13 
Abbotts'  Pr.,  29.)  If  this  case  is  to  be  governed  by  the  same 
rule, — i.  e.,  whether  the  officer  had  jurisdiction, — it  is  easily 
disposed  of. 

II.  The  return  of  the  sheriff  shows  the  commitment  by  which 
he  holds  the  prisoner.  The  inquiry,  then,  is,  the  order  being 
proved  directing  the  commitment,  Does  the  commitment  sub- 
stantially show  jurisdiction  ?  The  commitment  recites  substan- 
tially all  the  facts  necessary  to  inform  the  officer  on  habeas 
corpus,  that  the  prisoner  is  committed  for  the  non-payment  of 
a  specific  sum  of  money,  which,  by  an  order  of  the  judge 
before  whom  the  motion  to  direct  the  payment  of  it  was  heard, 
he  was  found  to  have  in  his  hands,  sufficient  to  satisfy  the 
judgment  and  the  costs  of  the  proceedings ;  and  that  this  order 
was  made  under  proceedings  supplementary  to  execution.  If 
the  commitment  in  substance  shows  that  the  prisoner  is  com- 
mitted for  disobedience  of  a  lawful  order  of  the  judge,  directing 
him  to  pay  a  sum  of  money,  under  proceedings  supplementary 
to  the  execution,  it  is  sufficient.  In  the  case  of  The  People  a. 
Nevins  (1  Hill,  154),  it  was  held,  that  where  a  cause  is  assigned 
in  substance,  even  although  it  be  without  technical  words,  the 
prisoner  could  not  be  discharged.  An  officer  on  habeas  corpus 
had  no  j  urisdiction  to  try  whether  the  form  were  proper  or  not. 
A  defect  of  form  would  be  no  cause  for  a  discharge,  even  on 
motion.  An  attachment  to  appear  and  answer  is  not  the 
remedy  for  disobedience  of  an  order  to  pay  money.  In  such 
case,  a  precept  to  commit,  issues  directly.  (2  Barb.  Ch.>  271 ; 
1  Hoffm.,  429 ;  2  Rev.  Stat.,  535,  §§  4,  5.)  The  Code  has  not 
changed  the  practice.  (People  on  rel.  Pease  a.  King,  9  How. 
Fr.,  97.) 

ITT.  The  officer  on  habeas  corpus  will  take  judicial  notice  of 
the  authority  conferred  by  law  on  judges,  under  the  sections 
of  the  Code  relative  to  supplementary  proceedings  (§§  292,  297, 
300-302).  The  commitment  shows,  in  substance,  a  compliance 
with  these  sections  of  the  Code. 

IV.  The  objection  made,  that  the  commitment  should  be  by 
the  judge,  and  not  by  the  court,  is  not  well  taken.  The  court 
mav>  by  precept  of  commitment,  punish  for  disobedience  of  an 
order  made  by  a  judge.  ("Wicker  a.  Dresser,  4  Abbotts'  Pr., 
93;  S.  C.,  13  How.  Pr.,  331.) 
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V.  It  results  from  this  examination,  that  on  habeas  corpus, 
the  officer  cannot  review  the  proceedings,  but  must,  on  the 
commitment  indicating  the  detention  of  a  prisoner  for  not 
obeying  a  proper  order  of  the  judge,  made  in  supplementary 
proceedings,  the  judge  having  jurisdiction  to  make  the  order, 
find  that,  as  the  commitment  indicates,  the  prisoner  is  in  cus- 
tody for  a  contempt  of  the  order,  and  remand  him.  3  Rev.  Stat., 
5  ed.,  §  55,  subd.  5,  directs  a  remand  by  the  officer,  where  the 
prisoner  is  charged  with  a  contempt.  The  paper  returned  by 
the  sheriff  is  a  commitment  of  the  prisoner  for  disobedience  of 
an  order  of  the  judge,  duly  served  upon  him  under  section  302 
of  the  Code. 

LEONARD,  J. — Kearney  applies  to  be  discharged  from  impris- 
onment on  habeas  corpus. 

He  was  committed  to  jail  as  for  contempt,  on  attachment 
issued  out  of  the  New  York  Common  Pleas,  for  disobedience  of 
an  order  made  by  Judge  Hilton,  in  proceedings  supplementary 
to  execution,  directing  Kearney  to  pay  the  plaintiff  in  such  pro- 
ceedings the  amount  of  the  judgment  therein,  with  interest,  and 
$25  costs  and  disbursements,  within  ten  days,  or  in  default 
thereof  that  an  attachment  issue. 

The  writ  of  attachment  recites  the  said  proceedings  and  the 
said  order,  also  the  service  of  the  order  on  Kearney ;  the  lapse 
of  ten  days  appears  from  the  dates ;  and  the  default  of  Kearney 
in  not  complying  with  the  order  is  stated.  The  process  then 
directs  the  sheriff  to  attach  Kearney,  commit  him  to  jail,  and 
there  detain  him  in  close  custody  till  he  complies  with  the  said 
order  and  pays  the  judgment,  $313.37,  and  interest  from  August 
1, 1861,  and  $25  costs,  or  until  discharged  by  due  process  of  law. 

The  order  directing  the  issue  of  this  attachment  has  been 
brought  into  court,  and  appears  to  be  signed  by  Judge  Daly  as 
an  order  in  a  proceeding  before  him,  but  is  entitled  "  At  Cham- 
bers of  the  Court  of  Common  Pleas,  of  the  City  and  County  of 
New  York." 

The  clerk  of  that  court  has  indorsed  the  writ  "  By  special 
order  of  the  court." 

The  counsel  for  the  relator  insists  that  no  contempt  is  charged 
in  the  process,  and  that  the  order  for  the  attachment  to  issue 
and  to  commit  the  prisoner  was  made  without  authority. 
You  XIII.— 30 
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The  law  in  respect  to  habeas  corpus  precludes  any  inquiry  into 
the  justice  or  legality  of  the  order  or  judgment  directing  the 
imprisonment.  Those  questions  are  to  be  determined  on  appeal, 
or  in  some  way  other  than  by  habeas  corpus.  If  the  court  or 
officer  had  jurisdiction  to  pronounce  the  order  or  judgment  di- 
recting the  imprisonment,  and  in  cases  of  commitment  for  con- 
tempt, if  the  contempt  is  specifically  and  plainly  charged  in  the 
process,  the  prisoner  must  be  remanded. 

It  is  not  claimed  that  Judge  Hilton  had  not  authority  to  direct 
the  payment  of  money  by  the  defendant  Kearney  in  proceedings 
supplementary  to  execution. 

The  point  made  in  this  respect,  in  behalf  of  the  prisoner,  is 
that  the  proceedings  not  being  before  Judge  Daly,  he  had  not 
authority  or  jurisdiction,  under  section  302  of  the  Code,  to  order 
the  attachment  to  issue ;  and  that  the  Court  of  Common  Pleas 
had  not  the  jurisdiction  to  direct  its  issue,  but  the  judge  alone 
before  whom  the  proceeding  was  pending. 

That  the  clerk  marked  the  process  "  By  special  order  of  the 
court"  in  an  unauthorized  manner. 

The  objection  is  of  course  strictly  technical,  and  does  not  in- 
volve the  real  merits  of  the  imprisonment.  The  prisoner  is, 
however,  entitled  to  a  fair' consideration  of  the  questions  raised. 

The  conflicting  authority  of  the  two  cases  reported  in  13  How. 
Pr.,  has  perhaps  given  rise  to  this  application :  Shepherd  a. 
Dean  (173)  holding  that  the  contempt  could  be  adjudged 
only  by  the  judge  before  whom  the  proceedings  were  pending ; 
while  Wicker  a.  Dresser  (331 ;  S.  C.,  4  Abbotts1  Pr.,  93)  holds 
not  only  that  the  process  may  be  issued  by  another  judge,  but 
also  by  the  court. 

The  latter  decision  having  been  made  in  the  Supreme  Court 
of  this  district,  should,  I  think,  now  be  adhered  to  in  this  case. 
I  am  also  satisfied  with  the  reasoning  of  the  learned  judge  who 
pronounced  the  decision. 

The  order  directing  the  attachment  to  issue  must  be  consid- 
ered as  the  order  of  the  court,  and  that  the  clerk  regularly 
marked  the  writ. 

The  writ  omits  to  state  that  the  prisoner  was  adjudged  to  be 
guilty  of  contempt,  but  the  facts  stated  clearly  amount  to  a 
contempt.  The  attachment,  in  this  respect,  plainly  charges  a 
contempt.  It  was  also  objected  by  the  counsel  for  the  prisoner, 
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that  lie  was  incarcerated  for  the  non-payment  of  $25  costs,  as 
well  as  the  non-payment  of  the  judgment,  and  that  imprison- 
ment for  costs  had  been  abolished. 

Sections  297  and  301,  taken  together,  warrant  the  judge  to 
order  the  payment  of  costs,  if  property  be  found  in  the  hands 
of  the  debtor  sufficient  for  that  purpose. 

In  such  case  the  default  of  the  prisoner  in  not  paying  the 
costs  was  a  contempt,  as  well  as  in  neglecting  to  pay  the  judg- 
ment. "We  are  not  at  liberty  to  inquire  whether  the  prisoner 
had  the  money  or  not.  If  the  judge  erred  in  adjudging  that 
the  prisoner  had  the  money,  his  remedy  exists  in  another  way, 
but  not  by  the  writ  of  habeas  corpus. 

Nor  is  the  prisoner  remediless. 

Section  302  authorizes  the  judge  who  committed  him,  or  the 
court  in  which  the  judgment  was  rendered,  to  discharge  him,  if 
the  prisoner  is  unable  to  pay  the  money  directed  to  be  paid,  or 
to  endure  his  imprisonment. 

The  habeas  corpus  must  be  discharged,  and  the  prisoner  re- 
manded. 


CLARK  a.  MEIGS. 

New  York  Superior  Court;  General  Term,  July,  1861. 
PLEADING. — COMPLAINT  AGAINST  STOCK-BBOKEB. 

A  complaint  in  an  action  to  recover  damages  from  brokers,  which  shows  that  they 
purchased  stock  for  the  plaintiff,  to  be  delivered  to  him  at  his  option  within  a 
specified  time,  but  sold  it  meanwhile  against  his  express  instructions,  need  not 
allege  a  demand  and  tender  on  the  part  of  the  plaintiff. 

It  is  the  duty  of  such  agents  to  keep  the  stock  on  hand. 

The  allegation  that  defendants  sold  it,  may  be  deemed,  on  demurrer,  to  imply  that 
they  had  perfected  the  sale  by  delivery. 

Appeal  from  j  udgment  on  demurrer  to  complaint. 

The  action  was  brought  to  recover  from  the  defendants, 
Charles  A.  Meigs,  Augustus  Greenleaf,  and  E.  B.  Greenleaf,  who 
wore  stock-brokers,  damages  for  having  sold,  against  their  duty 
as  agents  of  plaintiff,  stock  which  they  had  purchased  for  him. 
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The  allegations  of  the  complaint  are  stated  in  our  report  of 
the  decision  at  special  term,  12  Ante,  267. 
From  that  decision  the  plaintiffs  appealed. 

Hyde  &  Squires,  for  the  appellant. 
Wheeler  &  Armstrong,  for  the  respondents. 

BY  THE  COURT. — HOFFMAN,  J. — I  think  the  allegation  in  the 
second  paragraph  of  the  complaint  admits  of  the  construction 
that  the  purchase  of  the  shares  by  the  defendants,  for  account  of 
the  plaintiff,  was  consummated,  and  the  delivery  was  to  be  made 
by  them  to  the  plaintiff  within  sixty  days,  if  he  so  chose.  Cer- 
tainly it  would  admit  of  proof  to  that  effect. 

Presumptively,  the  very  stock  thus  held  ought  to  have  been 
kept  undisposed  of  for  sixty  days.  If  sold,  the  plaintiff's  secu- 
rity was  the  defendants'  ability  to  get  and  to  pay  for  other 
shares. 

The  cases  referred  to,  such  as  Horton  a.  Morgan  (19  N.  T"., 
170),  are  cases  of  a  defence  made  out  to  a  responsibility  for  dis- 
posing of  stock,  by  showing  the  actual  possession  of  a  similar 
number  of  shares  at  all  times  when  a  demand  could  have  been 
made.  The  facts  made  out  a  sufficient  exemption  from  an  ap- 
parent liability. 

So  the  allegation  of  a  sale  may  well  imply  a  perfected  sale 
by  delivery  of  what  was  possessed  ;  and  the  allegation  is,  that 
this  was  against  express  instructions. 

Thus,  it  seems  to  me,  the  case  is  one  of  an  agent,  or  rather  a 
pawnee,  holding  specific  property  for  a  principal,  partly  paid 
for  by  such  principal,  having  ostensible  authority  to  sell  it,  and 
selling  it  contrary  to  orders,  and  before  the  period  for  reclaim- 
ing it  has  expired. 

It  seems  to  me  that  a  cause  of  action  is  made  out. 

The  judgment  must  be  reversed  ;  and  judgment  for  plaintiff 
on  demurrer,  without  costs  of  the  appeal,  but  with  costs  of  the 
demurrer  and  proceedings  thereon  at  special  term,  with  leave 
to  defendants  to  withdraw  demurrer,  and  answer  within  twenty 
days,  on  payment  of  the  costs  of  the  demurrer  and  proceedings 
thereon  at  special  term. 
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SCHIEB  a.  BALDWIN. 

' 

Superior  Court;  At  Chambers,  January,  1862. 

ATTACHMENT  AS  PROVISIONAL  REMEDY. — CERTIFICATE  OF  DE- 
FENDANT'S INTEREST. 

Upon  the  entry  of  judgment,  an  attachment  previously  issued  in  the  action  as  a 
provisional  remedy  ceases  to  be  in  force,  and  the  property  of  the  defendant  can- 
not be  seized  under  it. 

Before  the  sheriff  is  entitled  to  require  a  certificate,  designating  the  nature  and 
extent  of  defendant's  property,  from  a  person  alleged  to  have  in  his  possession 
property  belonging  to  the  defendant  in  an  attachment  or  execution  under  section 
236  of  the  Code,  he  must  disclose  the  fact  that  he  has  such  execution  or  attach- 
ment. 

Examination  of  a  third  party,  under  section  236  of  the  Code, 
as  to  property  of  a  debtor  against  whom  an  attachment  had  been 
issued  as  a  provisional  remedy. 

This  action  was  commenced  March  1st,  1860,  and  attachment 
issued  as  a  provisional  remedy  against  the  property  of  the  de- 
fendant. It  did  not  appear  that  any  thing  had  been  done  under 
the  attachment.  In  December  of  the  same  year,  judgment  in 
the  action  was  entered  against  the  defendant.  After  entry  of 
judgment,  the  sheriff,  still  holding  the  attachment,  applied  to 
George  R.  Downing  who,  it  was  alleged,  had  property  of  the 
judgment-debtor,  under  section  236  of  the  Code,  for  a  certificate 
of  such  property.  Downing  refused  to  give  the  certificate,  and 
the  plaintiff  obtained  from  a  justice  of  the  court  an  order  re- 
quiring Downing  to  appear  and  be  examined  on  oath  concern- 
ing such  property. 

John  J.  Toionsend,  for  the  plaintiff. 
Clarence  A.  Seward,  for  George  R.  Downing. 

MONELL,  J.  (after  stating  the  facts). — It  is  objected,  that  judg- 
ment having  been  entered,  the  attachment  is  no  longer  in  force, 
and  the  property  of  the  defendant  cannot  be  seized  under  it.  I 
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am  clearly  of  the  opinion  that  the  objection  is  well  taken.  The 
office  of  the  attachment  is  to  seize  under  it  the  property  of  the 
defendant,  "as  a  security  for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover."  (Code,  §  22T.)  Until  judgment  is 
obtained  it  is  lawful  for  the  sheriff  to  levy  upon  or  attach  any 
property  or  rights  in  action  of  the  defendant  in  his  county. 
When  judgment  is  entered,  "  the  sheriff  shall  satisfy  the  same 
out  of  the  property  attached  by  him,  if  it  shall  be  sufficient  for 
that  purpose,"  1st,  by  applying  the  sales  of  perishable  property 
or  of  debts  collected ;  and  2d,  if  any  balance  remain  due,  and 
an  execution  shall  have  been  issued,  he  shall  proceed  to  sell 
under  such  execution  so  much  of  the  attached  property  as  shall 
be  sufficient  to  satisfy  such  balance,  &c.  (Code,  §  237,  subd.  1,  2.) 
By  another  provision  of  the  Code  (§  240)  the  defendant  may, 
after  appearance,  procure  the  discharge  of  the  attachment,  by 
giving  an  undertaking  to  pay  the  plaintiff  the  amount  of  the 
"judgment  that  may  be  recovered  against  the  defendant."  An 
attachment  is  denominated  in  the  Code  as  a  "  provisional  rem- 
edy," and  is  embraced  within  the  class  of  provisional  remedies, 
such  as  "arrest  and  bail,"  "injunction,"  &c.,  all  of  which  lose 
their  power  and  efficacy  with  the  judgment :  the  defendant  must 
be  arrested  under  an  order  of  arrest  before  judgment,  or  not  at 
all;  and  a  new  injunction  must  be  contained  in  the  judgment. 
The  ample  provision  made  by  the  Code  to  reach  intangible 
property  of  a  judgment-debtor,  by  a  proceeding  supplemental  to 
the  execution,  furnished  another  reason  why  the  Legislature 
could  not  have  intended  to  have  extended  the  vitality  of  an 
attachment  beyond  the.  entering  of  judgment.  The  remedies 
are  not  concurrent,  but  succeed  each  other;  the  attachment 
holds  the  property  for  the  execution.  I  cannot  entertain  a  doubt 
that  the  attachment  is  spent,  and  becomes  powerless  the  instant 
the  judgment  is  entered. 

The  counsel  who  argued  this  question  before  me,  having  ad- 
mitted at  the  close  of  the  argument  that  at  the  time  the  sheriff 
applied  to  Downing  for  the  certificate  of  the  defendant's  prop- 
erty he  held  an  execution  issued  upon  the  j  udgment,  I  am  asked 
to  decide  whether,  under  this  new  fact,  the  plaintiff  is  entitled 
to  the  examination  of  the  witness  Downing.  It  does  not  appear 
whether  the  execution  remains  in  the  sheriffs  hands,  or  has  been 
returned  by  him.  But  this  is  immaterial.  The  provision  of  the 
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Code,  under  which  the  application  was  made  by  the  sheriff,  de- 
clared that  "  whenever  the  sheriff  shall,  with  a  warrant  of  at- 
tachment or  execution  against  the  defendant,  apply  to  such 
officer,  debtor,  or  individual  for  the  purpose  of  attaching  or 
levying  upon  such  property,"  &c.,  such  officer,  &c.,  shall  furnish 
him  with  a  certificate ;  and  if  he  refuse  he  may  be  required  to 
attend  and  be  examined,  &c.  It  was  necessary,  in  my  opinion, 
for  the  sheriff  to  disclose  to  Downing  that  he  had  an  attachment 
or  an  execution  against  the  defendant  Baldwin,  before  he  could 
require  the  certificate ;  and  without  such  disclosure,  Downing 
was  justified  in  refusing  to  give  it.  Hence,  inasmuch  as  the 
sheriff  demanded  the  certificate  under  and  only  in  virtue  of  the 
attachment,  Downing  cannot  be  considered  to  be  in  quasi  con- 
tempt for  refusing.  The  fact,  however,  being  now  admitted, 
that  the  sheriff  had  an  execution  in  his  hands  at  the  time,  I  shall 
order,  that  unless  Downing,  on  application  of  the  sheriff,  furnish 
the  certificate  required  by  the  236th  section  of  the  Code,  he 
appear  before  one  of  the  justices  of  this  court,  on  the  20th  day 
of  January  next,  at  10  A.  M.,  and  be  examined  concerning  such 
property  as  he  may  have  belonging  or  due  to  the  defendant. 


PAEFITT  a.  WARNER. 

Supreme  Court,  First  District;  General  Tei^m,  Sept.,  1861. 
DISREGARD  OF  DEFECTIVE  UNDERTAKING. 

Where  an  undertaking  given  to  stay  proceedings  on  appeal  from  a  judgment  of 
sale  in  foreclosure,  is  in  substantial  though  not  exact  compliance  with  the  re- 
quirements of  the  Code,  the  plaintiff  should  move  to  set  it  aside.  If  without 
doing  so.  or  giving  notice  of  the  defect,  he  proceeds  to  sell  the  premises  under 
the  judgment,  the  sale  must  be  vacated. 

Appeal  from  an  order  denying  a  motion  to  set  aside  sale  of 
mortgaged  premises. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  of  $1,500. 
The  plaintiff  procured  a  judgment  for  foreclosure,  and  the  sale 
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of  the  premises,  and  advertised  a  sale.  The  defendant  Warner 
appealed  from  the  judgment,  and  procured  from  a  judge  of  the 
court  an  order  fixing  the  sum  to  be  secured  on  appeal,  for  the 
value  of  the  use  and  occupation  of  the  premises,  as  prescribed 
in  section  338  of  the  Code,  at  seven  hundred  dollars. 

The  appellants  then  procured  the  execution  of  an  undertaking 
by  sufficient  sureties,  which,  after  reciting  the  judgment  and 
proceedings,  was  as  follows :  "  That  during  the  possession  of  the 
said  property  by  the  said  Anne  B.  Warner  and  Effingham  H. 
Warner,  the  said  appellants,  or  either  of  them,  they  will  not 
commit  or  suffer  to  be  committed  any  waste  thereon ;  and  that 
if  the  said  judgment  be  affirmed  they  will  pay  the  value  of  the 
use  and  occupation  of  the  said  property  from  this  time  until  the 
delivery  of  the  possession  thereof  pursuant  to  the  said  judgment, 
not  exceeding  the  sum  of  seven  hundred  dollars ;  and  the  defi- 
ciency arising  upon  the  sale  thereof  pursuant  to  the  said  judg- 
ment, not  exceeding  for  both  such  deficiency  and  said  value  the 
sum  of  two  thousand  dollars ;  and  will  in  addition  pay  all  costs 
and  damages  which  may  be  awarded  against  them  on  such  ap- 
peal, not  exceeding  the  sum  of  two  hundred  and  fifty  dollars." 

This  undertaking  was  filed,  and  a  copy  served  with  notice  of 
filing,  upon  the  day  for  which  the  sale  of  the  premises  was  ad- 
vertised. The  plaintiff  deeming  the  undertaking  defective  in 
not  providing  a  sufficient  indemnity  against  waste,  nor  for  the 
payment  of  any  deficiency  arising  on  the  sale,  completed  the 
sale  of  the  premises  without  further  notice. 

A  motion  by  the  Warners  at  special  term  to  vacate  and  dis- 
charge the  sale  was  denied,  and  they  took  the  present  appeal. 

J.  0.  JRobinson,  for  the  appellants. 
C.  S.  Wood/iull,  for  the  respondent. 

BY  THE  COURT.* — INGRAHAM,  J. — The  undertaking  was  not 
void,  and  might  be  sufficient  for  all  purposes  under  the  Code, 
though  not  in  exact  compliance  with  the  statute. 

In  such  a  case,  the  proper  course  was  to  move  to  set  it  aside, 
and  to  allow  the  plaintiff  to  proceed  and  sell,  or  to  give  notice 
of  the  defect  in  the  undertaking. 

*  Present,  CLEKKE,  P.  J.,  INGEAHAM  and  LEONARD,  JJ. 
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To  warrant  the  course  taken  in  this  case,  without  notice  of 
any  kind,  would  be  doing  injustice  to  the  parties,  and  encour- 
aging a  course  of  proceeding  which  ought  not  be  approved  of. 

The  order  should  be  reversed,  and  the  sale  vacated  and  dis- 
charged, without  prejudice  to  a  motion  of  the  plaintiff  to  set 
aside  the  undertaking. 


FEAKN  a.  GELPCKE. 

New  York  Superior  Court;  At  Chambers,  January,  1862. 
SECURITY  FOR  COSTS. 

Under  2  Rev.  Stat..  620,  §  1, — which  allows  defendant  to  require  a  non-resident 
plaintiff  to  file  security  for  costs, — it  is  not  imperative  upon  the  court  to  grant 
an  order  for  security  for  costs  under  all  circumstances. 

Where  the  defendant's  application  to  compel  a  non-resident  plaintiff  to  file  secu- 
rity for  costs  had  been  unreasonably  delayed,  and  the  plaintiff's  attorneys  were 
unable  to  communicate  with  the  plaintiff  by  reason  of  an  insurrection,— Hdd, 
that  the  application  should  be  denied. 

Motion  to  require  non-resident  plaintiffs  to  file  security  for 
costs. 

• 

The  plaintiffs  were  residents  of  Mississippi,  and  commenced 
the  present  action  in  December,  1860.  The  complaint  alleged 
that  the  plaintiffs  were  "  merchants  and  copartners  in  trade  and 
business,  at  Jackson,  in  the  State  of  Mississippi."  Issue  was 
joined  in  January,  1861 ;  after  the  cause  had  been  noticed  for 
trial  several  terms,  it  was,  in  October,  1861,  on  the  application 
of  defendant's  attorney,  reserved  generally  upon  defendant's 
application. 

The  present  application  was  based  on  an  affidavit  of  the  non- 
residence  of  the  plaintiffs. 

Bernard  Roelker,  for  the  motion. 
John  M.  Mason,  opposed. 

MONELL,  J. — By  the  standing  rule  of  the  Supreme  Court, 
adopted  at  the  January  term,  1799  (Rule  14),  it  was  provided, 
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that  upon  application  of  the  defendant,  a  non-resident  plaintiff 
might  be  compelled  to  file  security  for  costs ;  and  that  until 
such  security  was  filed,  the  plaintiffs  attorney  was  liable  for 
costs  to  the  amount  of  one  hundred  dollars.  The  provisions  of 
this  rule  were  incorporated  into  the  statutes  upon  their  revision 
in  1828. 

Under  the  rule,  as  it  existed  prior  to  the  statute,  it  was  the 
constant  practice  of  the  court  to  exercise  a  discretion  in  grant- 
ing or  refusing  the  order.  (Ketcham  a.  Clark,  4  Johns.,  484 ; 
Jackson  a.  Bushnell,  13  Ib.,  330.)  So,  under  the  Revised  Stat- 
utes, it  has  been  held  that  the  granting  the  order  is  not  the 
absolute  right  of  the  defendant,  but  rests  in  the  discretion  of 
the  court,  whether  they  will  grant  it  or  not.  (Robinson  a.  Sin- 
clair, 1  Den.,  628  ;  Florence  a.  Bulkley,  1  Duer,  705 ;  Swan  a. 
Matthews,  3  /#.,  613.)  In  Robinson  a.  Sinclair,  the  court  say, 
"  the  statute  is  not  imperative  upon  the  court  to  grant  an  order 
for  security  for  costs,  under  all  circumstances." 

In  the  case  before  me  the  defendants  were  informed,  at  the 
commencement  of  the  suit,  by  the  allegation  in  the  complaint, 
that  the  plaintiffs  were  non-residents  of  this  State,  and,  in  my 
view,  they  ought  at  that  time,  or  within  a  reasonable  time 
thereafter,  to  have  applied  for  the  order  requiring  them  to  file 
security  for  costs.  The  English  courts  have  held,  that  the  de- 
fendant must  make  his  application  promptly,  after  he  knows  of 
the  facts  entitling  him  to  the  order,  and  even  before  he  has 
taken  any  subsequent  steps  in  the  cause.  (3  Chit.  Gen.  Pr., 
633  ;  5  B.  &  Aid.,  702  ;  1  D.  &  R.,  348  ;  1  Moore  &  Payne, 
30.)  And  BEAKDSLEY,  J.,  in  Robinson  a.  Sinclair  (supra),  says — 
"He  (the  defendant)  cannot,  without  good  cause  shown,  be  al- 
lowed to  lie  by  for  months,"  before  he  makes  his  application. 

I  cannot  find  any  justification  for  the  defendant's  delay  in 
making  his -application  for  security  in  this  case.  He  has  waited 
until  the  unfortunate  state  of  public  affairs  in  the  country  has 
placed  it  beyond  the  power  of  the  plaintiff's  attorne}r  to  have  any 
communication  with  his  clients,  or  for  them  to  furnish  the  requi- 
site security.  The  liability  of  the  plaintiff's  attorney  to  the 
extent  of  one  hundred  dollars,  continues,  and,  in  my  judgment, 
is  all  the  security  the  defendants  can  now  obtain,  under  the  cir- 
cumstances of  this  case. 

The  motion  is  denied,  but  without  costs. 
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Since  our  report  of  the  case  of  POWER  a.  ALGKR  was  printed  '(Ante,  284),  we  have 
been  furnished  with  the  dissenting  opinion  of  Mr.  Justice  Hogeboom  in  that  case, 
which  is  as  follows : 

HOGEBOOM,  J.  (dissenting  in  part). — 1.  The  rights  of  the  parties  depend  on 
paper  A.  (See  the  substance  of  the  document  referred  to,  stated  in  the  opinion  at 
special  term,  Ante,  285.) 

2.  I  think  paper  A.  protects  Lemuel  Holmes  for  his  debt,  as  well  as  Coffin, 
Holmes  &  Co.     True,  the  recital  refers  to  notes  indorsed  by  Coffin,  Holmes  & 
Co.,  and  the  purpose  of  the  assignment  is  declared  to  be  to  protect  Coffin,  Holmes 
&  Co.  ;  but  when  it  comes  to  declare  what  they  shall  do  with  the  proceeds  of  the 
assigned  property,  they  are  authorized  to  pay  the  Lemuel  Holmes  note  of  $700, 
and  all  expenses ;  and  when  said  notes  (which  would  include  the  Holmes  note) 
shall  have  been  fully  paid,  and  said  firm  fully  indemnified,  then  the  sale  and 
assignment  to  be  void.     They  might  have  taken  possession  of  all  the  books,  and 
in  such  case  would  have  had  a  right  to  retain  and  collect  enough  to  pay  and  in- 
clude the  Holmes  note.     I  cannot  see  that  their  omission  to  take  possession  is  to 
defeat  the  assignment,  or  that  the  Holmes  note  was  only  to  be  paid  in  the  event 
of  their  taking  possession  of  the  books.     That  would  be  too  strict  a  construction 
of  the  agreement.     They  are  trustees  for  Holmes  as  well  as  themselves. 

3.  Besides,  the  right  to  take  possession  of  the  books  followed  as  a  consequence 
of  the  assignment.     It  needed  no  express  clause  (except  as  to  the  debts  which 
would  thereafter  accrue  perhaps)  to  confer  this  power.     It  could  never  have  been 
meant  to  depend  upon  the  mere  contingency  of  their  obtaining  possession  of  the 
books  before  the  death  of  Coffin.     The  survivors,  within  the  meaning  of  the  con- 
tract, were  just  as  much  Coffin,  Holmes  &  Co.,  as  if  Coffin  himself  had  lived. 

4.  But  they  sought  and  obtained  the  aid  of  the  court,  when  they  had  a  right 
to  do  so,  under  the  strict  construction  of  the  contract ;  that  is,  when  the  Hazard 
note  (of  Coffin,  Holmes  &  Co.)  was  outstanding.     The  injunction  was,  therefore, 
proper ;  and  the  plaintifls  having,  through  the  process  of  the  court,  obtained 
possession  of  the  books,  had  a  right  to  retain  them  till  every  debt  secured  by 
the  assignment  was  discharged. 

6.  I  know  no  reason  why  future  debts  (as  between  the  parties)  upon  the  books 
of  Coffin,  Holmes  &  Co.  might  not  be  assigned,  as  well  as  those  already  existing 
(Field  a.  Mayor,  &c.,  of  N.  Y.,  6  N.  Y.,  179) ;  but  however  that  may  be,  there 
is  a  large  amount  of  past  assets  of  H.  McArthur  &  Co. 

6.  It  is  no  sound  objection  to  a  continuance  of  the  injunction,  or  to  a  receiver, 
that  Alger  is  abundantly  able  to  pay.     Here  is  an  absolute  right  to  the  property. 
It  belongs  to  the  plaintiffs,  unless  the  defendant  will  pay  the  debt.    To  say  that 
he  may  keep  the  property  for  that  reason,  is  to  say  that  any  rich  man  may  keep 
his  neighbor's  property,  simply  because  he  is  able  to  respond.     Indeed,  it  may 
be  doubted  whether  the  plaintiffs  are  not  absolutely  entitled  to  the  possession  of 
the  assets,  instead  of  putting  them  into  the  possession  of  a  receiver. 

7.  I  do  not  think  the  assignment  covers  paper  indorsed  by  Powers  and  Holmes 
individually.     They  did  not  purport  to  indorse  as  survivors  of  the  firm  ;  nor  do 
they  pretencl  to  any  express  authority  to  do  so.    The  assignment  covers  no  other 
indorsements  than  those  of  Coffin,  Holmes  &  Co.,  and  these  are  not  of  that  char- 
acter.  The  payment  of  the  latter  notes  would  not  have  enabled  Power  and  Holmes 
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to  sue  Coffin,  Holmes  &  Co.  for  contribution.     The  original  liability  was  not 
legally  continued. 

8.  My  impression,  therefore,  is,  that  the  order  at  the  special  term  should  be 
reversed,  and  that  the  injunction  should  be  reinstated  and  a  receiver  appointed, 
unless  the  defendant  will  execute  an  undertaking  to  the  plaintiffs,  with  two  suffi- 
cient sureties,  to  be  approved  by  a  justice  of  this  court,  to  the  effect  that  the  de- 
fendant will,  within  ten  days  after  notice  of  the  judgment  in  this  action,  pay  over 
to  the  plaintiffs  the  amount  due  and  unpaid  upon  the  Holmes  note,  unless  the 
court  shall  finally  decide  that  the  plaintiffs  are  not  entitled  thereto.  The  costs 
of  this  appeal  should  abide  the  event  of  the  action. 
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ABATEMENT. 

1.  If,  on  the  death  of  the  party,  the  cause  of  action  survives  to  or  against 
some  other  of  the  parties,  so  that  a  perfect  decree  or  judgment  as  to 
every  part  of  the  litigation  can  be  made  between  the  surviving  parties, 
the  suit  does  not  abate  as  to  the  survivors.     N.  Y.  Com.  PL,  Sp.  T., 
1861,  Lachiaise  a.  Libby,  Ante,  6. 

2.  An  action  cannot  be  regarded  as  having  abated  by  reason  of  the  death 
of  one  or  more  of  the  several  parties  to  it,  when  the  proper  parties 
still  remain  before  the  court,  enabling  it  to  make  a  final  judgment  re- 
specting the  subject-matter  of  the  controversy.     Ib. 

3.  In  order  to  a  revivor  of  an  action,  which  has  abated  by  the  plain- 
tiff's death,  there  must  be  a  privity  between  him  and  the  proposed  new 
party.     If,  after  the  plaintiff's  death,  an  executor  is  appointed,  who 
does  not  revive  the  suit,  but  there  is  a  transfer  of  the  right  and  sub- 
ject of  action,  the  assignee  cannot  revive  the  suit.     N.  Y.  Superior 
Ct^  Sp.  T^  1861,  Rogers  a.  Adriance,  22  How.  Pr.,  97. 

4.  In  an  action  for  the  conversion  of  personal  property,  brought  by  ten- 
ants in  common,  if  one  of  the  plaintiffs  dies  pending  suit,  the  action 
should  be  continued  by  the  survivors,  without  joining  the  executor  of 
the  deceased  plaintiff.    This  was  the  rule  at  common  law,  and  it  has 
not  been  repealed  by  the  Revised  Statutes  nor  by  the  Code.     Supreme 
CL,  1861,  Bucknam  a.  Brett,  Ante,  119. 
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5.  Where  pending  an  action  of  a  legal  nature, — e.  g.,  for  damages  for  a 
conversion, — brought  against  several  defendants,  one  of  them  died  be- 
fore trial,  the  plaintiff  obtained  an  order  allowing  the  action  to  proceed 
against  the  survivors  and  the  personal  representatives  of  the  deceased. 

Held,  that  this  course  was  improper,  and  that  it  was  proper  to  re- 
quire the  plaintiff  at  the  trial  to  elect  whether  he  would  proceed 
against  the  survivors  alone  or  the  personal  representatives  alone.  '  Su- 
preme Ct.,  Sp.  T.,  1861,  Gardner  a.  Walker,  22  How.  Pr.,  405. 

6.  Plaintiff  having  elected,  in  pursuance  of  such  requirement,  to  proceed 
against  the  personal  representatives,  a  judgment  for  costs  in  favor  of 
the  surviving  defendants  is  proper,  while  the  action  proceeds  against 
the  personal  representatives.     Ib. 

7.  It  seems,  that  the  proper  course  would  have  been  to  sever  the  action, 
and  allow  plaintiff  to  proceed  against  each  class  of  defendants  sepa- 
rately.    Ib. 

8.  It  seems,  that  chapter  295  of  the  Laws  of  1850, — giving  proceedings 
before  the  surrogate, — does  not  supersede  the  necessity  of  proceedings 
in  the  nature  of  a  scire  facias,  before  an  execution  can  be  issued  after  the 
death  of  the  judgment-debtor.     Supreme  Ct.,  Sp.  T.,  1861,  Frink  a. 
Morrison,  Ante,  80. 

9.  Where,  on  appeal  to  the  general  term,  a  notice  of  argument  was 
served  upon  the  attorney  for  the  appellant,  after  the  death  of  the  ap- 
pellant and  notice  of  that  fact  to  the  respondent,  and  the  respondent 
took  an  order  by  default  for  an  affirmance  of  the  judgment ; — Held, 
irregular.     Supreme  Ct.,  Sp.  T.,  1861,  Warren  a.  Eddy,  Ante,  28. 

10.  In  such  case  the  only  proper  course  to  obtain  an  affirmance  of  the 
judgment  is  to  have  an  administrator  appointed,  and  the  action  revived 
in  the  name  of  such  administrator.     Ib. 

11.  When  the  court  may  order  action  to  be  deemed  abated.     Code  of  Pro., 
§  121 ;  as  amended,  Act  of  April  23,  1862. 

ARREST,  2  ;  PARTIES,  26,  2*7. 

ACCOUNTING. 

1.  Though  in  an  action  for  an  accounting  the  defendant  may  be  required 
to  account  for  moneys  received  after  the  commencement  of  the  action, 
yet  the  plaintiff  is  not  bound  to  obtain  such  an  accounting,  but  may 
make  such  items  the  subject  of  a  new  action.     Especially  is  this  the 
case  where  the  defendant  procured  an  order  in  the  former  action  which 
substantially  precluded  the  plaintiff  from  giving  evidence  of  such  item? 
therein.     Supreme  Ct.,  1861,  Tyler  a.  Willis,  Ante,  369. 

2.  In  an  action  to  compel  an  agent  to  account  and  pay  over  moneys  re- 
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ceived,  and  to  deliver  up  securities  not  then  collected,  if  an  accounting 
be  directed,  it  is  proper  to  include  therein,  and  give  judgment  for,  any 
moneys  received  by  the  agent  (by  collection  of  the  securities),  down  to 
the  time  of  stating  the  accounts,  though  collected  after  suit  brought. 
N.  Y.  Superior  Ct.,  1860,  Crosbie  a.  Leary,  6  Bosw.,  313. 

FORECLOSURE,  1 ;  JUDGMENT,  9,  10 ;  REFERENCE,  2. 

ACTION. 

1.  The  defendants,  who  were  tenants  in  common  of  a  pew,  mutually  con- 
sented, in  writing,  that  a  new  appraisal  of  the  value  of  the  pew  should 
be  made,  and  that  the  pew  be  subject  to  an  assessment  upon  the 
amount  at  which  it  should  be  appraised ;  but  the  agreement  contained 
no  covenant  or  promise  of  any  kind.     Held,  in  an  action  to  collect  the 
assessment,  that  the  charge  and  liability  was  several  and  not  joint, 
and  a  joint  action  could  not  be  maintained  against  the  defendants. 
Supreme  Ct.,  1860,  St.  Paul's  Church  a.  Ford,  34  Barb.,  16. 

2.  Where  an  action  is  given  by  statute  to  certain  officers  to  recover  a 
penalty,  with  leave  to  any  private  person  to  bring  an  action  in  their 
name  if  they  fail  to  do  so  upon  notice  that  the  penalty  has  been  in- 
curred, the  defendants,  in  an  action  brought  for  such  penalty,  are  not 
entitled  to  have  the  action  dismissed  upon  the  mere  ground  that  it  was 
brought  without  the  authority  of  such  officers,  and  without  the  requi- 
site preliminary  notice.     Supreme  Ct^  1862,  Commissioners  of  Excise 
a.  Purdy,  Ante,  434. 

3.  But  in  a  proper  case  security  for  costs  may  be  ordered,  with  a  stay  of 
proceedings  until  it  is  given.     Tb. 

4.  Upon  the  death  of  a  judgment-creditor,  his  personal  representatives 
may  bring  an  action  upon  the  judgment  to  obtain  the  same  remedy 
which,  before  the  Code,  was  had  by  scire  facias,  according  to  section 
428  of  the  Code  of  Pro., — which  abolishes  "the  writ  of  scire  facias," 
the  writ  of  quo  warranto,  <fec.,  and  declares  that  "the  remedies  hereto- 
fore obtainable  in  those  forms  may  be  obtained  by  civil  actions  under 
the  provisions  of  this  chapter."     The  fact  that  the  subsequent  sections 
of  that  chapter  do  not  contain  any  provision  in  respect  to  an  action  to 
revive  a  judgment,  does  not  restrict  the  remedy  by  action  under  it  to 
those  cases  alone  which  are  specified  in  the  special  provisions  found  in 
that  chapter.     The  phrase,  "  under  the  provisions  of  this  chapter,"  is 
not  a  limitation  of  the  natural  and  ordinary  meaning  of  the  words  im- 
mediately preceding  it.     N.  Y.  Superior  Ct.,  1861,  Ireland  a.  Litch- 
field,  22  How.  Pr.,  178. 

5.  An  action  to  recover  personal  property  may  be  maintained,  notwith- 
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standing  the  defendant  has  wrongfully  parted  with  its  possession  before 
the  suit  was  commenced.  The  Legislature  did  not  intend  by  the  Code 
to  abridge  the  former  action  of  replevin  as  they  found  it ;  and  nothing 
therein  prevents  the  present  remedy,  by  an  action  to  recover  personal 
property,  being  as  full,  general,  and  complete  as  that  action  was  under 
the  Revised  Statutes.  Ct.  of  Appeals,  1861,  Nichols  a.  Michael,  23 
Jf.  F.,  264. 

ALIMONY. 

1.  The  discretion  conferred  upon  the  court  in  respect  to  alimony,  by  3 
Kev.  Stat.,  5  ed.,  239,  §  72, — which  provides  that  in  every  suit  brought, 
either  for  a  divorce  or  for  a  separation,  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to 
carry  on  the  suit  during  its  pendency, — enables  the  court  to  require 
the  wife,  when  plaintiff,  to  show  that  the  action  is  brought  in  good 
faith,  before  compelling  the  husband  to  pay  her  money  to  enable  her 
to  prosecute  the  action.     The  court  should  do  this  to  protect  the  hus- 
band against  vexatious  suits.     The  ad  interim  alimony  and  money  to 
sustain  the  expenses  are  given,  not  as  of  strict  right  in  the  wife,  but  of 
sound  judicial  discretion  in  the  court.     [Bish.  on  Marr.  and  Div.,  3  ed., 
§  581.]     When  the  wife  is  plaintiff,  the  papers  on  which  her  motion 
for  alimony  and  money,  to  enable  her  to  cany  on  the  suit,  is  founded, 
should  allege  facts  sufficient,  if  proved,  to  entitle  her  to  a  divorce. 
Supreme  Ct.,  Sp.  T.,  1861,  Whitney  a.  Whitney,  22  How.  Pr.,  175. 

2.  Although  the  motion  may  be  made  upon  affidavits,  and  before  a  copy 
of  the  complaint  has  been  served,  yet  in  such  case  the  affidavits  must 
allege,  in  substance,  all  the  facts  necessary  to  make  a  good  complaint 
in  the  action.     If  the  action  is  for  adultery,  and  the  affidavits  do  not 
show  when  or  where  the  plaintiff  alleges  the  defendant  has  committed 
adultery,  such  defect  in  the  affidavits  precludes  the  court  from  granting 
the  order.     Ib. 

3.  Where  it  does  not  appear  that  the  laws  of  another  State  authorize  the 
courts  therein  to  grant  a  divorce  to  an  innocent  defendant,  upon  proof 
of  adultery  of  the  plaintiff,  the  pendency  of  an  action  in  such  State, 
against  the  plaintiff,  for  a  divorce,  is  no  obstacle  to  granting  to  the 
plaintiff  allowances  under  the  statute,  to  enable  her  to  maintain  an 
action  for  divorce  brought  by  her  in  this  State  against  her  husband, 
who  is  plaintiff  in  the  action  abroad.     Ib. 

4.  A  wife's  application  for  counsel  fees  and  alimony,  in  an  action  against 
her  for  divorce  for  adultery,  denied — it  appearing  that  she  abandoned 
her  husband  and  child  some  four  years  previous,  and  was  living  noto- 
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riously  with  another.     Supreme  Ct.,  Sp.  T.,  1861,  Griffin  a.  Griffin, 
21  How.  Pr.,  364. 

AMENDMENT. 

1.  On  the  argument  and  decision  of  a  demurrer  to  the  complaint,  the 
court  can  make  no  order  for  an  amendment  in  respect  to  the  extent  of 
the  relief  demanded  in  the  complaint.     Supreme  Ct.,  Sp.  T.,  1861, 
Lord  a.  Vreeland,  Ante,  195. 

2.  Leave  to  amend  a  pleading,  for  the  purpose  of  raising  a  new  issue, 
will  not  be  granted,  unless  the  applicant  establishes,  to  the  satisfaction 
of  the  court,  that  he  was  not  aware  of  the  facts  at  the  tima  of  plead- 
ing, and  excuses  laches  in  his  application.    Supreme  Ct^  Sp.  T^  1861, 
Cocks  a.  Radford,  Ante,  207. 

3.  An  amendment  of  a  complaint,  adding  a  new  claim,  relates  back  to 
the  commencement  of  the  action,  so  as  to  save  such  claim  from  the 
Statute  of  Limitations,  which  has  elapsed  meanwhile.     Supreme  Ctn 
1861,  Ward  a.  Kalbfleish,  21  How.  Pr.,  283. 

4.  When  a  defendant  has  a  right  to  amend  his  answer  of  course,  he  may 
amend  by  setting  up  a  new  and  separate  defence — even  though  such 
defence  is  of  the  class  usually  styled  unconscionable.     [Overruling  9 
How.  Pr.,  140.]    Supreme  Ct.,  1861,  Macqueen  a.  Babcock,  .4nte,  268. 

5.  When  a  party  is  obliged  to  apply  to  the  court  for  leave  to  amend  his 
pleading,  he  will  not  be  allowed  to  amend  by  setting  up  an  uncon- 
scionable defence.     Ib. 

6.  The  fact  that  an  amendment  of  the  complaint  defeats  the  Statute  of 
Limitations  as  to  the  additional  claim,  or  may  affect  defendant's  reme- 
dies against  third  parties,  forms  no  objection  to  allowing  it  to  be  made. 
N.  T.  Superior  Ct.,  Sp.  T.,  1860,  Deane  a.  O'Brien,  Ante,  11. 

7.  The  prima-fa.de  effect  of  the  amendment  of  a  pleading,  is  an  ac- 
knowledgment of  the  pleader  that  he  has  been  mistaken,  and  not  that 
a  party  or  pleader  has  wilfully  or  knowingly  made  a  false  statement  in 
the  pleading  so  amended.     Supreme  Ct.,  Sp.  T.,  1861,  Elizabethport 
Manufacturing  Co.  a.  Campbell,  Ante,  86. 

8.  Where  judgment  has  been  entered  in  an  action  tried  by  the  court, 
without  the  filing  of  any  decision  in  writing,  if  there  is  no  pretence  of 
merits,  and  nothing  to  create  suspicion  that  the  action  was  not  cor- 
rectly decided,  and  upon  competent  and  sufficient  evidence,  the  omis- 
sion to  file  a  decision  in  writing  should  be  disregarded,  under  section 
176  of  the  Code,  as  not  affecting  the  substantial  rights  of  the  adverse 
party.     JV.  Y.  Superior   Ct.,  Chambers,  1862,  Lewis  a.  Jones,  Ante, 
427. 
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9.  When  the  answer  does  not  set  up  usury,  it  is  not  error  to  deny  a  mo- 
tion to  amend  the  answer  on  the  trial,  to  enable  the  defendant  to  prove 
usury ;  not  even  though  it  is  in  a  high  degree  probable  that  the  plead- 
er intended  to  set  up  usury,  and  supposed  that  the  answer  had  suffi- 
ciently stated  facts  amounting  to  usury.     W.  Y.  Superior  Ct.,  1860, 
Smalley  a.  Doughty,  6  Bosw.,  66. 

10.  After  a  trial  and  a  review  at  general  term  of  the  exceptions  taken 
at  such  trial,  the  court,  upon  a  motion  to  conform  the  pleadings  to  the 
facts  proved,  cannot  so  amend  them  as  to  convert,  merely  by  force  of 
such  amendment,  a  correct  decision  into  an  erroneous  one,  and  an 
irreversible  into  a  reversible  judgment.     After  judgment,  or  after  trial 
and  a  hearing  at  general  term,  and  a  decision  there  of  the  questions  of 
law  arising  at  the  trial,  amendments  of  the  pleadings  are  allowed  only 
for  the  purpose  of  upholding  the  judgment,  when  'that  would  be  just, 
but  not  for  the  purpose  of  making  regular  and  correct  proceedings 
erroneous.     N.  Y.  Superior  Ct.,  I860,  Williams  a. Birch,  6  Bosw.,  674. 

11.  Thus  where  the  court  on  the  trial  held  proof  of  a  defence  inadmissi- 
ble under  the  frame  of  the  pleadings,  and  the  plaintiffs  recovered  judg- 
ment,— Held,  that  a  motion  to  amend  the  answer  so  as  to  set  up  the 
facts  offered  to  be  proved,  must  be  denied.     Ib. 

12.  Directions  as  to  costs  and  surplus  in  a  judgment  of  foreclosure, — 
Held,  not  amendable  on  motion.    Barnard  a.  Bruce,  21  How.  Pr.,  360. 

13.  Motion  of  a  foreign  corporation  to  be  allowed  to  amend  their  answer 
by  setting  up  the  Statute  of  Limitations,  denied.     Sagory  a.  N.  Y.  & 
N.  Haven  R.  R.  Co.,  21  How.  Pr.,  455. 

14.  Where,  after  commencing  an  action  by  the  service  of  summons  de- 
manding judgment  for  a  specific  amount,  the  plaintiff  discovers  that 
his  cause  of  action  is  greater  than  he  had  supposed,  and  entitles  him 
to  demand  a  larger  amount,  his  application  for  leave  to  amend  the 
summons  should  be  granted.     So  held,  where  the  cause  of  action  was 
single  and  entire.    N.  Y.  Superior  Ct.,  Sp.  T.,  1860,  Deane  a.  O'Brien, 
Ante,  11. 

ANSWER. 

1.  In  an  action  for  a  wrong,  mitigating  circumstances  are  not  a  defence 
within  the  meaning  of  the  provisions  of  the  Code  requiring  defences  to 
be  pleaded.  Thus  in  an  action  for  damages  for  criminal  conversation 
with  plaintiff's  wife,  evidence  that  plaintiff  and  his  wife  were  alienated 
in  affection,  is  admissible  in  mitigation  of  damages,  without  being 
pleaded.  Any  matter  of  evidence  constituting  only  a  partial  defence, 
must  be  set  out  in  the  answer,  if  it  comes  within  the  definition  of  new 
matter,  otherwise  the  defendant  need  not  specify  it  in  his  answer.  In 
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actions  for  libfl^  slander,  crim.  con^  trespass,  &c.,  which  sound  in  dam- 
ages, and  where  the  damages  depend  upon  the  circumstances  of  the 
case,  without  being  limited  in  amount  by  reference  to  a  fixed  sum  or 
price,  mitigating  circumstances  tending  to  diminish  the  damages  have 
never  been  regarded  as  a  defence ;  and  the  Code  does  not  intend  to 
embrace  such  circumstances  as  matters  of  defence  or  of  partial  defence, 
so  as  to  require  that  they  should  be  set  out  in  the  pleadings,  <fec.  A 
defence,  as  understood  in  law  language,  is  a  full  answer  to  the  whole 
or  to  some  part  of  the  plaintiff's  demand.  Mitigating  circumstances 
do  not  and  never  did  amount  to  a  defence  to  any  part  of  the  plaintiff's 
claim.  They  may  diminish  the  nominal  claim  made  by  him,  but  do 
not  diminish  the  real  claim  or  reduce  it  below  what  it  was  originally. 
Supreme  Ct.,  1860,  Barter  a.  Crill,  33  Barb^  284. 
2.  The  several  defences  in  an  answer,  separately  stated  and  numbered, 
must  stand  each  upon  its  own  sufficiency,  but  where  they  are  treated  on 
the  trial  as  forming  one  entire  defence  or  answer,  without  objection, 
or  surprise,  they  should  be  so  regarded  after  the  trial  and  verdict.  The 
policy  of  the  law,  and  the  practice  now  at  the  circuit,  is  to  try  causes 
upon  their  real  merits,  disregarding  all  mere  immaterial  questions  of 
form,  and  after  a  fair  trial  upon  the  merits,  to  conform  the  pleadings 
to  the  case  made  in  the  evidence,  when  no  injustice  will  be  done,  and 
all  the  facts  essential  to  the  full  and  fair  determination  of  the  rights  of 
the  parties  were  in  fact  put  in  issue  by  the  pleadings.  [6  N.  Y.,  97  ; 
13  Ib.,  127  ;  28  Barb.,  441,  602  ;  Code,  §§  170,  171,  173.]  Supreme 
Ct.,  1860,  Ayrault  a.  Chamberlain,  33  Barb.,  238. 

3.  Where  the  complaint  avers  an  assignment  of  the  cause  of  action  to  the 
plaintiff,  if  the  transfer  is  intended  to  be  litigated,  the  assignment  should 
be  denied  in  the  answer  by  a  general  or  specific  denial,  or  by  a  denial 
of  all  knowledge  and  information  sufficient  to  form  a  belief  in  regard 
thereto.     A  mere  averment  that  the  plaintiff  is  not  the  real  party  in 
interest  is  not  enough,  for  omitting  to  deny  the  assignment  admits  that 
he  is.     [2  Duer,  650;  10  How.  Pr.,  309;  Ib.,  19;  11  Ib.,  477;  15 
Ib.,  266.]     Nor  does  it  suffice  that  the  answer  goes  further,  and  avers 
that  a  third  person  is  the  owner  of  the  demand.     This  does  not  make 
the  answer  good.     [15  How.  Pr.,  266.]     The  defendant,  by  not  deny- 
ing the  allegations  of  the  complaint,  admits  the  transfer  to  the  plain- 
tiff; and  in  order  to  show  title  to  the  claim  in  another  person,  should 
have  set  up  a  re-transfer  from  the  plaintiff,  or  facts  giving  such  other 
person  an  interest  in  the  demand.    Supreme  Ct^  Sp.  T~>  1861,  Fosdick 
a.  Groff,  22  How.  Pr.,  158. 

4.  An  answer  pleading  usury  in  the  discount,  by  plaintiff,  of  the  note  sued 
on,  should  show  that  the  note  never  had  any  valid  existence  as  a  con- 
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tract  or  promise  to  pay  at  the  time  it  was  discounted  by  the  plaintiff. 
It  is  not  sufficient  to  say  that  defendants  received  no  consideration  for 
the  note.  That  may  be  true,  and  yet  the  note  have  been  passed  for 
full  consideration  before  the  plaintiff  discounted  it.  Supreme  Ct.,  Sp. 
T.,  1861,  Burrall  a.  Bowen,  21  How.  Pr.,  378. 

5.  Nor  is  the  answer  improved  by  a  subsequent  allegation  that  the  note 
never  had  any  validity  as  against  the  defendants.     That  allegation  is  a 
conclusion  of  law.     It  is  necessary  to  aver  the  facts  which  would  show 
that  the  note  had  no  validity.     A  statement  that  a  note  is  invalid,  in 
no  manner  apprises  the  opposite  party  what  facts  he  must  be  prepared 
to  meet  at  the  trial.     Ib. 

6.  An  answer  in  form  as  follows .: — "  that  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  against  the  defendant,  because  the  cause  of 
action  mentioned  in  the  said  complaint  did  not  accrue  to  the  said  plain- 
tiff at  any  time  within  six  years  next  before  the  commencement  of  this 
action," — is  a  sufficient  answer  of  the  Statute  of  Limitations.     This  de- 
fence is  new  matter  within  section  149  of  the  Code,  and  in  this  form  it 
is  set  up  in  ordinary  and  concise  language.     Supreme  Ct.,  1861,  Bell 
a.  Yates,  33  Barb.,  628. 

*7.  An  answer  of  usury  to  an  action  on  a  promissory  note,  which  states  an 
agreement,  upon  the  application  for  a  loan,  to  give  more  than  legal  in- 
terest, and  that  the  lender  deducted  from  the  amount  for  which,  with 
interest,  the  note  was  made,  "  about  enough,  as  he  said,  to  buy  a  barrel 
of  flour,  which  amount,  as  the  defendants  believe,  was  seven  or  eight 
dollars,"  is  sufficient  on  demurrer;  though  it  might  be  obnoxious  to  a 
motion  to  make  more  definite  and  certain.  [Citing  15  N.  Y.,  425; 
and  distinguishing  21  Ib.,  567.]  Ct.  of  Appeals,  1861,  Dagal  a.  Sim- 
mons, 23  N.  Y.,  491. 

8.  If,  in  an  action  to  recover  damages  for  forcibly  and  wrongfully  taking 
goods  from  plaintiffs  possession,  the  defendant  seeks  to  justify  the  taking 
by  proof  of  ownership  in  a  third  person,  he  must  set  up  in  his  answer 
not  only  such  property  in  the  third  person,  but  also  connect  himself  with 
such  owner  by  averring  that  the  taking  was  by  his  authority  or  by 
virtue  of  process  or  right  against  such  owner ;  and  if  such  authority  or 
right  to  take  the  goods  be  not  set  up  in  the  answer,  it  cannot  be  proved 
on  the  trial.     [16  N.  Y.,  301.]     N.  Y.  Superior  Ct.,  1860,  Kissam  a. 
Roberts,  6  Bosw.,  154. 

9.  Where,  in  an  action  against  the  maker  of  a  note,  the  answer  alleges 
that  the  note  was  paid  and  satisfied  to  the  plaintiffs  by  a  third  person, 
for  whose  accommodation  it  was  made,  proof  of  any  facts  which  amount 
to  actual  payment  by  such  third  person  is  admissible.     If  such  an  an- 
swer is  deemed  defective  by  reason  of  its  not  specifying  the  facts  relied 
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upon  to  establish  payment,  the  plaintiff's  remedy  is  a  motion  to  make 
it  more  definite  and  certain.  [12  Barb.,  520 ;  16  N.  Y.,  304  ;  13  Ib., 
548.]  N.  Y.  Superior  Ct.,  1860,  Farmers  &  Citizens'  Bank  of  Long 
Island  a.  Sherman,  6  Bosw.,  181. 

10.  Substance  of  a  sufficient  answer  to  a  complaint  on  an  action  on  con- 
tract, setting  up  that  the  defendant  was  induced  to  make  the  contract 
by  the  fraud  of  a  broker,  who  was  the  plaintiffs,  agent,     Cassard  a. 
Hinman,  6  Bosw.,  8. 

11.  Under  the  provisions  of  the  Laws  of  1853,  705,  ch.  333,  §  2, — allow- 
ing manufacturing  corporations  to  purchase  property  necessary  for  their 
business,  and  issue  stock  in  payment  therefor,  which  stock  shall  be 
deemed  full  stock,  and  the  holders  not  liable  for  further  payments  under 

•  the  10th  section  of  the  general  act, — the  holder  of  such  stock  when 
sued,  to  charge  him  personally  under  the  general  act  with  a  debt  of 
the  corporation,  may,  in  his  answer,  couple  with  his  admission  that  he 
is  a  stockholder,  averments  that  the  stock  held  and  owned  by  him  was 
issued  by  the  company  in  payment  for  property  purchased  by  its  trus- 
tees, and  necessary  for  their  business,  and  that  it  was  full  paid  stock, 
not  liable  to  any  further  calls  or  payments,  and  such  admission  does 
not  aid  the  plaintiff.  N.  Y.  Com.  PL,  1861,  Lewis  a.  Ryder,  Ante,  1. 

12.  If,  on  the  trial,  there  js  no  other  proof  of  the  defendant's  ownership 
of  stock  than  such  admission,  a  motion  to  dismiss  the  complaint  should 
be  granted.     Ib. 

13.  Where  in  such  case,  upon  a  motion  to  dismiss  the  complaint  made 
after  the  plaintiff  had  rested,  but  before  the  defendant  had  given  any 
evidence,  the  plaintiff  offered  to  give  further  proof  as  to  defendant's 
ownership  of  stock,  but  the  court  declined  to  receive  it  for  the  reason 
that  the  defendant  was  entitled  to  his  motion  to  dismiss  the  complaint 
on  other  grounds, — Held,  that  this  was  tantamount  to  a  refusal  to  re- 
ceive the  additional  evidence.     Ib. 

14.  On  a  motion,  made  upon  affidavits,  to  strike  out  an  answer  con- 
taining denials,  where  it  is  satisfactorily  proved  that  the  denials  are 
false,  the  court  may  strike  out  the  answer  as  false.     Supreme  Ct.,  Sp. 
T.,  1861,  Elizabethport  Manufacturing  Co.  a.  Campbell,  Ante,  86 ;  But- 
terfield  a.  Macomber,  22  How.  Pr^  150. 

15.  Where  an  answer  contains  general  denials,  it  will  not  be  stricken  out 
as  false.     Supreme  Ct.,  1861,  Mussina  a.  Stillman,  Ante,  93. 

16.  An  answer  containing  a  general  denial  of  a  material  allegation  in  the 
complaint,  may  be  stricken  out  as  sham,  on  proof  of  its  falsity,  and  that 
it  is  not  pleaded  in  good  faith.     Supreme  Ct^  Sp.  T.,  1861,  Corbetta. 
Eno,  Ante,  65. 

17.  An  answer  may  be  stricken  out  as  false,  hence  as  sham,  as  well  when 
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verified  as  when  unverified,  and  whether  it  contains  a  mere  denial  or 
sets  up  new  matter.  [18  N.  Y.,  overruling  15  How.  Pr.,  329,  371.] 
But  the  power  of  striking  out  an  answer  duly  verified,  as  false,  should 
be  carefully  exercised — exercised  only  in  a  case  clear  beyond  a 
reasonable  doubt.  As  a  general  rule,  the  truth  of  a  pleading  should 
not  be  determined  on  affidavits,  although  there  may  be  cases  when  the 
falsity  of  the  averment  may  be  so  plain  that  the  due  administration  of 
justice  demands  the  exercise  of  this  power.  In  a  case  in  which  the 
answer  is  verified,  and,  when  its  integrity  is  assailed,  the  truth  of  its 
statements  is  reiterated  in  the  affidavits  so  that  there  is  oath  against 
oath,  and  the  defendant  also  swears  that  the  answer  is  put  in  in  good 
faith,  and  not  for  delay,  and  presents  an  affidavit  of  merits,  it  would  be 
palpably  wrong  to  adjudge  the  pleading  false  and  sham.  Supreme  Ct., 
Sp.  T.,  1861,  Fosdick  a.  Groff,  22  How.  Pr.,  158. 

18.  In  an  action  upon  a  promissory  note  against  the  indorsee,  the  an- 
swer denied  knowledge  or  information  sufficient  to  form  a  belief  of  de- 
mand of  payment  of  the  note  from  the  maker  at  maturity,  and  of  due 
notice  of  non-payment ;  the  plaintiff  submitted  affidavits  of  the  notary 
who  protested  the  note,  and  of  his  clerk,  to  prove  the  demand  of  pay- 
ment, refusal,  protest,  and  due  notice  by  mail.     The  defendant  made 
affidavit  that  his  answer  was  put  in  in  good  faith,  and  that  it  was  true 
to  the  best  of  his  knowledge  and  belief,  but  omitted  to  state  any  facts 
warranting  his  belief.     Held,  on  motion  to  strike  out  this  defence  as 
sham,  that  the  answer  was  sufficient,  and  should  stand.     Supreme  Ct.t 
1861,  Bailey  a.  Lane,  Ante,  354. 

19.  Where  a  complaint  alleges  that  the  plaintiff,  as  agent  of  A.,  sold  and 
delivered  to  the  defendant  certain  goods,  for  which  he  promised  to  pay 
the  plaintiff,  an  answer  setting  up  that  the  goods  sold  belonged  to  a 
third  person,  and  not  to  the  plaintiff,  and  that  such  third  person,  and 
not  the  plaintiff,  sold  them,  and  not  denying  the  delivery  by  the  plain- 
tiff, his  agency  for  such  third  person,  or  the  defendant's  promise  to  pay 
to  him, — is  frivolous.     JV.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Reilly  a.  Cook, 
Ante,  255. 

20.  In  an  action  upon  a  promissory  note,  an  answer  which  sets  up  a  parol 
agreement  between  the  parties,  without  consideration,  inconsistent  with 
the  tenor  of  the  note,  should  be  struck  out  as  frivolous.     Supreme  Ct.t 
Sp.  T.,  1861,  Elizabethport  Manufacturing  Co.  a.  Campbell,  Ante,  86. 

21.  A  mere  denial  of  indebtedness,  as  alleged  in  the  complaint,  with  no 
denial  of  any  fact  alleged,  is  merely  a  denial  of  the  legal  conclusions 
deducible  from  admitted  facts  [8  How.  Pr.,  273  ;  16  Ib.,  34],  and  is 
clearly  frivolous.     Supreme  Ct.,  Sp.  T.,  1861,  Fosdick  a.  Groff,   22 
How.  Pr.,  158. 
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22.  An  entire  answer,  to  be  irrelevant,  must  be  not  applicable  or  perti- 
nent to  the  cause  of  action  alleged,  and  not  serving  to  support  any  de- 
fence, in  whole  or  in  part,  to  the  action.     Supreme  Ct.,  Sp.  T^  1861, 
Littlejohn  a.  Greeley,  Ante,  311. 

23.  If  an  entire  answer  can  be  stricken  out  as  irrelevant,  the  irrelevancy 
or  frivolousness  must  be  palpable  and  clear,  and  not  require  argument 
to  establish  it.     If  the  question  is  to  be  presented  for  argument,  and 
requires  consideration,  it  should  be  done  by  demurrer.     Ib. 

24.  In  an  action  upon  a  promissory  note,  a  defence  setting  forth  an 
agreement  contemporaneous  with  the  execution  of  the  note,  to  renew 
the  note  at  maturity,  is  irrelevant,  and  should  be  stricken  out  under 
section  152  of  the  Code.     Supreme  Ct.,  1861,  Bailey  a.  Lane,  Ante, 
354. 

25.  In  an  action  upon  a  promissory  note,  where  the  defence  of  usury  was 
interposed,  the  alleged  usury  consisting  of  a  reservation  of  $61.44  for 
the  interest  on  a  loan  of  $5,000  for  sixty  days,  the  plaintiffs  by  affida- 
vit established  that  nothing  was  said  about  interest  when  the  loan  was 
made,  and  that  if  more  than  seven  per  cent,  had  been  taken,  it  was 
done  by  mistake ;  and  the  defendants,  in  their  opposing  affidavits,  made 
no  denial  that  the  occurrence  was  by  mistake,  and  failed  to  state  any 
facts  which  would  constitute  an  agreement  to  take  more  than  lawful 
interest.     Held,  that  this  defence  should  be  stricken  out  as  sham. 
Ib. 

26.  Where  the  matters  alleged  in  defence  are  stated  on  information  and 
belief,  and  a  motion  is  made  to  strike  out  the  defences  as  sham,  upon 
affidavits  made  by  those  who  must  necessarily  be  possessed  of  the  req- 
uisite knowledge,  which  show  the  matters  to  be  false,  it  is  incumbent 
on  the  defendant  to  show  the  sources  of  his  information,  and  that  there 
is  a  possibility  of  his  allegations  being  true.      Supreme  Ct.,  Sp.  T., 
1861,  Corbett  a.  Eno,  Ante,  65. 

27.  Where  an  answer  purporting  to  set  up  a  counter-claim  was  defective, 
but  plaintiff  omitted  to  move,  under  section  160  of  the  Code,  and  re- 
plied as  though  he  understood  what  was  intended  to  be  set  up, — Held, 
that  he  was  precluded  from  objecting  to  the  evidence  on  the  trial. 
[3  N.  Y.,  548.]     N.  Y.  Superior  Ct^  1860,  Currie  a.  Cowles,  6  Bosw., 
452. 

28.  Where  a  defendant  applied  for  leave  to  serve  an  amended  answer, 
and  upon  the  motion  served  a  copy  of  his  proposed  answer,  to  which 
no  objection  was  made ; — Held,  that  the  plaintiff  was  precluded  from 
moving  to  strike  it  out  as  false.     Supreme  Ct^  1861,  Mussina  a.  Still- 
man,  Ante  93. 

AMENDMENT. 
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APPEAL. 

1.  Where  it  is  ascertained — as  from  the  opinion  of  the  judge — that  an 
order  denying  an  application  at  a  special  term  was  not  made  upon 
merely  discretionary  reasons,  it  is  the  subject  of  appeal,  and  liable  to 
reversal  if  erroneously  decided.      [12  Abbotts'  Pr.,  16;    Ib.,  328; 
3  Wend.,  366.]     Supreme  Ct.,  1861,  Artisans'  Bank  a.  Treadwell,  34 
Barb.,  553. 

2.  A  judge  at  special  term  denied  plaintiff's  application  that  the  receiver 
of  a  partnership  should  pay  the  amount  of  a  judgment  out  of  funds  of 
the  partnership  in  his  hands,  on  two  grounds :  1.  That  the  judgment 
and  execution  could  not  by  law  take  preference  over  the  demands  of 
the  general  creditors  of  the  partnership ;  2.  That  the  receiver's  rights 
took  effect  by  relation  back  to  the  commencement  of  the  action  for 
closing  up  the  affairs  of  the  partnership,  which  was  prior  to  plaintiff's 
lien  by  execution.     Held,  that  a  decision  upon  either  of  these  grounds 
was  a  decision  upon  the  merits  of  the  application.     Ib. 

3.  An  order  denying  plaintiff's  exclusive  right  to  a  sum  of  money  may  be 
said  to  affect  a  substantial  right  [Code,  §  349,  subd.  3 ;  10  How.  Pr., 
428  ;  18  N.  Y.,  484],  and  is  therefore  appealable.     Ib. 

4.  No  appeal  lies  to  the  Court  of  Appeals  from  an  order  striking  out  an 
answer  as  sham  or  irrelevant;  for  in  such  case  the  judgment  is  as  for 
a  default  to  answer ;  though  an  appeal  from  such  order  will  lie  to  the 
court  below,  at  general  term.     Ct.  of  Appeals,  1861,  Briggs  a.  Bergen, 
23  N.  Y.,  162. 

5.  An  appeal  may  be  taken  to  the  general  term  from  an  order  granting 
or  refusing  a  new  trial,  notwithstanding  the  entry  of  judgment  in  the 
action.     Supreme  Ct.,  1862,  Pumpelley  a.  Village  of  Owego,  Ante, 
387.     A  contrary  view  is  intimated  in  Soverhill  a.  Post,  22  How.  Pr., 
386. 

6.  An  appeal  lies  to  the  Court  of  Appeals,  from  a  judgment  of  the  Su- 
preme Court,  either  affirming  or  reversing  an  order  at  special  term 
upon  an  apportionment  of  the  debts  of  an  insolvent  banking  association 
among  its  stockholders,  under  the  Laws  of  1849,  ch.  226,  whether  the 
apportionment  was  confirmed  or  set  aside.     Though  an  order  of  rever- 
sal may  not  be  final,  so  as  to  be  within  section  1 1  of  the  Code,  the  ap- 
peal is  expressly  allowed  by  section  28  of  the  act  of  1849.     Ct.  of 
Appeals,  1861,  Matter  of  Hollister  Bank,  23  N.  Y.,  508. 

The  case  of  the  Reciprocity  Bank  (22  N.  Y.,  9),  considered  and  ex- 
plained.    Ib. 
*l.  No  appeal  lies  to  the  Court  of  Appeals  from  a  judgment  of  the  Court 
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of  Common  Pleas  of  New  York,  in  an  action  removed  into  it  from  a 
district  court  of  that  city,  under  the  Laws  of  1857,  ch.  344,  without 
an  order  of  the  Common  Pleas,  at  general  term,  allowing  such  appeal. 
The  proceedings  in  the  latter  court  are  a  continuance  merely  of  an  ac- 
tion already  at  issue  in  the  district  court  Ct.  of  Appeals,  1861,  Smith 
a.  White,  23  N.  Y.,  572. 

8.  An  order  made  at  special  term,  denying  a  motion  to  open  a  judgment 
and  sale  of  premises  made  under  a  foreclosure  of  a  mortgage,  on  the 
ground  that  the  premises  were  sold  at  a  grossly  inadequate  price — no 
irregularity  being  alleged  against  the  judgment  or  sale,  is  final,  and  no 
appeal  lies  to  the  general  term.     Such  an  application  is  to  the  favor  of 
the  court  at  special  term,  and  the  whole  question  is  in  the  discretion  of 
that  court.     The  order  does  not  affect  a  substantial  right,  which  is  in- 
dispensable to  make  it  appealable,  where  the  order  is  made,  as  in  this 
case,  upon  a  summary  application  after  judgment.    Supreme  Ct.t  1861, 
Young  a.  Bloomer,  22  How.  Pr.,  383. 

9.  It  seems  doubtful  whether  the  general  term  can  affirm  a  judgment 
where  a  case  has  been  made,  before  the  case  has  either  been  filed  or 
served.     Supreme  Ct.,  Sp.  T.,  1861,  Warren  a.  Eddy,  Ante,  28. 

10.  It  seems,  that  when  an  appeal  from  an  order  has  been  perfected,  if 
the  appellant  desires  a  stay  of  proceedings  pending  the  appeal,  the 
court  may,  in  the  exercise  of  its  discretion,  grant  a  stay  upon  such 
terms  as  may  be  just.   N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Winterhoff  a. 
Siegert,  Ante,  182. 

11.  An  objection  to  the  right  of  the  plaintiffs  to  sue,  for  want  of  legal 
capacity  to  sue,  or  of  jurisdiction,  cannot  be  raised  for  the  first  time  on 
an  appeal  to  the  general  term.     The  defendant,  having  omitted  to  take 
the  objection  by  demurrer,  or  at  the  trial,  will  be  deemed  to  have 
waived  it.     [8  Abbotts' Pr.,  429.]     Supreme  Ct.,  1861,  Mosselman  a. 
Caen,  34  Barb*  GO. 

12.  It  seems,  that  no  appeal  will  lie  from  an  order  denying  leave  to 
amend  a  pleading.     Macqueen  a.  Babcock,  Ante,  268. 

13.  An  appeal  will  lie  from  an  order  refusing  leave  to  file  a  supplemental 
answer,  setting  up  facts  arising  since  the  former  answer  was  put  in.    [6 
Duer,  661.]     N.  Y.  Superior  Ct.,  1860,  Bowen  a.  Irish  Presbyterian 
Congregation,  6  Bosw.,  259. 

14.  An  exception  to  a  refusal  of  leave  to  amend  the  answer  at  the  trial, 
is  not  reviewable  on  appeal  from  the  judgment.     N.  Y.  Superior  Ct^ 
1860,  Kissam  a.  Roberts,  6  Bosw.,  154. 

15.  Amendment  of  the  pleadings  at  the  trial  is  a  matter  in  the  discretion 
of  the  court,  and  the  exercise  of  such  discretion  will  not  be  reviewed 
on  appeal.     Supreme  Ct.,  1860,  Gould  a.  Rumsey,  "21  How.Pr^  97. 
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16.  The  court  cannot  consider  special  findings  of  the  referee,  contained  in 
the  judgment-roll  but  not  made  part  of  the  case  nor  referred  to  in  it, 
but  will  confine  themselves  to  what  is  contained  in  the  case  as  settled 
by  the  referee.     [13  N.  Y.,  344;  15  Ib.,  590.]     Supreme  Ct.,  1861, 
Bissell  a.  Pearse,  21  How.  Pr.,  130. 

17.  The  omission  of.  a  judge  by  whom  a  cause  is  tried  without  a  jury, 
to  pass  upon  a  material  fact,  either  in  his  decision  or  on  subsequent 
findings  in  settlement  of  the  case  or  exceptions,  is  not  ground  of  re- 
versal on  appeal,  either  with  or  without  exception.     It  has  always  been 
held,  both  before  the  Code  [4  Wend.,  198 ;  12  Ib.,  291 ;  6  Hill,  264] 
and  since  [4  Sandf.,  691 ;  2  Ib.,  641 ;  6  How.  Pr.,  492  ;  13  Ib.,  411, 
overruling  11  Ib.,  412],  that  omissions  in  the  report  of  a  referee,  on 
findings  of  fact  by  him,  should  be  supplied  by  motion.    [See  13  N.  Y., 
348  ;  16  Ib.,  611 ;  21  Ib.,  547  ;  20  Ib.,  186.]    The  record  must  affirm- 
atively show  an  error.     W.  Y.  Superior  Ct.,  1860,  Heroy  a.  Kerr,  21 
How.  Pr.,  409. 

18.  The  restoration,  by  the  amendment  of  1860,  of  section  267  of  the 
Code  to  its  original  condition,  as  regarded  decisions  by  judges  without 
a  jury,  does  not  affect  the  question.     It  is  merely  directory,  as  is  the 
requisition  that  a  decision  should  be  filed  in  twenty  days  [4  Abbotts' 
Pr.,  11 ;  6  Ib.,  84 ;  5  How.  Pr.,  47]  ;  or,  at  the  most,  gives  an  appel- 
lant a  right  to  have  such  statement  inserted,  and  does  not  make  it 
error  to  omit  it.     Ib. 

19.  On  appeal  from  a  judgment  entered  on  the  report  of  a  referee  or 
decision  of  a  judge,  the  court  at  general  term  may  look  into  all  the 
evidence,  and  sustain  a  judgment  upon  it,  even  if  the  facts  are  not 
deduced,  by  the  court  or  referee,  from  the  evidence.     jV.  Y.  Superior 
Ct.,  1860,  Higgins  a.  Moore,  6  Bosw.,  351. 

20.  Where,  after  a  trial  by  jury,  a  new  trial  is  granted  by  the  court 
below,  the  Court  of  Appeals,  as  it  has  no  power  to  jeview  a  question 
of  fact,  will  affirm  the  order,  if  it  can  stand  consistently  with  any  view 
to  be  taken  of  the  evidence.     Ct.  of  Appeals,  1861,  Sanford  a.  Eighth 
Avenue  R.  R.  Co.,  23  N.  F.,  343. 

21.  On  appeal  from  an  order  overruling  a  demurrer,  the  court  cannot 
entertain  the  objection,  made  for  the  first  time  on  the  argument,  that 
the  form  of  the  summons  is  for  relief  instead  of  for  a  specific  sum  of 
money.     Supreme  Ct.,  1860,  Campbell  a.  Wright,  21  How.  Pr.,  9. 

22.  While  the  court,  on  review,  may,  and  should  set  aside  a  finding  of 
fact,  if  it  be  plainly  against  the  weight  of  evidence,  it  certainly  should 
not  go  beyond  that  point,  to  interfere  with  decisions  of  fact  fairly 
deducible  from  conflicting  testimony.     Supreme  Ct.,  1860,  Mathews  a. 
Poultney,  33  Barb.,  135. 
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23.  Ordinarily  in  cases  of  conflicting  evidence,  the  submission  of  the 
evidence  to  the  jury,  and  their  finding  upon  it,  is  conclusive  upon  the 
parties.     It  is  only  where  the  verdict  is  clearly  against  evidence,  so 
that  the  court  is  led  to  the  conclusion  that  the  jury  was  improperly 
controlled  by  passion  or  prejudice,  that  the  court  should  interfere. 
Where  it  is  evident  that  the  jury  have  mistaken  the  import  of  the 
testimony,  and  have  done  wrong  by  their  verdict,  the  court  may  in 
like  manner  interfere.    Supreme  Ct.,  1861,  Heritage  a.  Hall,  33  Barb., 
347. 

24.  Where  special  questions  of  fact  were  submitted  to  a  jury,  but  the 
charge  of  the  judge,  in  submitting  them,  was  not  stated  in  the  case, 
the  court  presumed,  on  appeal,  that  such  instructions  were  correct. 
N.  Y.  Superior  Ct.,  1860,  Marine  Bank  a.  Clements,  6  Bosw^  166. 

25.  An  erroneous  judgment  cannot  be  sustained  on  the  ground  that  an 
equivalent  error  has  been  committed  against  the  respondent.    Supreme 
Ct,,  1861,  Ward  a.  Kalbfleish,  21  How.  Pr.,  283. 

26.  Any  appellant  can  dismiss  his  own  appeal,  on  payment  of  costs,  at 
pleasure.     Supreme  Ct.,  Sp.  T.,  1861,  Warren  a.  Eddy,  Ante,  28. 

27.  Where  an  appeal  has  been   taken  from  a  judgment,  and  security 
given  as  prescribed  by  the  Code,  the  court  should  supersede  an  execu- 
tion previously  issued  on  the  judgment,  and  discharge  a  levy,  if  the 
appeal  is  taken  in  good  faith  and  the  security  ample.     N.  Y.  Supe- 
rior Ct.,  Sp.  T.,  1861,  Strieker  a.  Wakeman,  Ante,  85. 

28.  The  petition  of  appeal  from  a  decree  of  a  surrogate  on  a  final  ac- 
counting, is  informal  if  it  does  not  name  the  parties  who  are  to  be  made 
respondents,  and  who  are  to  be  called  upon  to  answer.     Supreme  Ct., 
1861,  Brown  a.  Evans,  34  Barb.,  594. 

29.  But  if  no  motion  is  made  to  stay  or  dismiss  the  appeal,  on  the  ground 
of  defect  of  parties,  and  the  absent  parties  have  not  taken  an  appeal 
themselves,  nor  applied  to  be  made  parties  to  the  appeal,  the  court 
cannot,  upon  such  appeal,  reverse  the  decree  appealed  from,  though  the 
surrogate  may  have  erred  in  his  views  of  the  rights  of  the  parties.    Ib. 

30.  Where  an  order  or  decree  of  a  surrogate,  admitting  a  will  to  probate, 
is  reversed  by  the  Supreme  Court  upon  a  question  of  fact,  and  an  issue 
is  awarded  to  be  tried  at  the  circuit,  no  appeal  will  lie  to  the  Court  of 
Appeals,  for  the  reason  that  the  order  of  the  Supreme  Court  is  not 
final.     The  matter  is  still  pending  in  that  court,  and  may  be  again 
brought  before  the  general  term,  upon  exceptions  taken  at  the  trial,  or 
after  motion  to  set  aside  the  verdict.     But  it  is  otherwise  where  the 
Supreme  Court  reverses  the  order  for  error  in  law,  and  remits  the  pro- 
ceedings back  to  the  surrogate.     The  order  of  reversal  in  such  a  case 
is  a  final  determination  of  the  proceeding  in  the  Supreme  Court. 
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Nothing  remains  to  be  done  in  that  court ;  and  if  a  new  appeal  is 
brought  from  a  second  decree  of  the  surrogate,  it  is  a  proceeding  de 
novo,  and  not  a  continuance  of  the  first  appeal.  Hence,  after  such 
order  of  reversal,  there  is  an  appeal  to  the  Court  of  Appeals.  [3  N.  Y., 
546.]  Ct.  of  Appeals,  1861,  Talbot  a.  Talbot,  23  N.  Y.,  17. 

31.  The  decree  of  a  surrogate  will  not  be  reversed  merely  because,  there 
being  a  conflict  of  evidence  between  the  subscribing  witnesses  and  an- 
other person  as  to  what  took  place  at  the  signing  of  the  will,  the  sur- 
rogate relies  upon  the  testimony  of  the  latter.     The  surrogate  has  the 
best  opportunities  for  judging  of  the  degree  of  credit  to  which  witnesses 
are  entitled.     Supreme  Ct.,  1860,  Robinson  a.  Smith,  Ante,  359. 

32.  The  Supreme  Court  has  power,  in  proceedings  against  the  stock- 
holders of  an  insolvent  banking  association,  to  review,  upon  appeal 
from  a  final  order,  the  order  of  one  of  its  justices  directing  a  reference 
for  the  purpose  of  making  the  apportionment.     The  prohibition  of  sec- 
tion 27  of  the  act  of  1849,  is  only  against  direct  appeals  from  the  order 
of  reference ;  and  that  prohibition  does  not  repeal  the  general  provi- 
sion that,  upon  an  appeal  from  a  final  order  or  judgment,  all  previous 
orders  may  be  reviewed.     Ct.  of  Appeals,  1861,  Matter  of  Hollister 
Bank,  23  N.  Y.,  508. 

33.  Section  11,  subd.  2;  §§  349,  352,  360,  364,  366,  371,  of  the  Code  of  Pro., 
relating  to  appeals  in  various  courts,  amended.    Act  of  April  23,  1862. 

CASE;  JUDGMENT,  11-13;  JUSTICES' COURTS,  5-9  ;  UNDERTAKING,  3-6. 

APPEARANCE. 

When,  by  the  practice  of  a  court  of  another  State,  in  which  a  judgment 
was  recovered,  appearances  by  attorney  were  indicated  by  the  attorney's 
signing  his  name  in  the  docket  opposite  that  of  his  client ;  and,  by  the 
law  of  such  State,  an  appearance  for  one  of  several  defendants  was 
equivalent  to  service  upon  all, — Held,  that  a  name  of  a  person,  signed 
in  the  margin  of  the  docket,  followed  by  pleading  by  him  to  the  whole 
complaint,  though  without  any  addition  of  attorney,  or  any  statement 
as  to  which  of  several  defendants  he  appeared  for,  was  presumptive 
evidence  of  an  appearance  for  each.  Supreme  Ct.,  1862,  Bank  of  Mid- 
dletown  a.  Huntington,  Ante,  402. 

SERVICE. 

ARREST. 

1.  A  judgment-debtor  was  arrested  under  the  Act  to  Abolish  Imprison- 
ment for  Debt  (Laws  of  1831),  for  unjustly  refusing  to  apply  his  prop- 
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erty  to  the  payment  of  the  judgment.  In  order  to  avoid  imprisonment, 
he  gave  a  bond,  with  sureties,  conditioned  that  he  would  "  within 
thirty  days  apply  for  an  assignment  of  all  his  property,  and  for  a  dis- 
charge as  provided  in  section  12  of  said  act,  and  diligently  prosecute 
the  same,"  until  he  should  obtain  his  discharge.  He  prepared  an  in- 
ventory, &C.,  and  gave  due  notice  of  an  application  accordingly  to  the 
county  judge  of  his  county,  and  duly  appeared  at  the  judge's  office, 
prepared  to  proceed ;  but  the  judge  was  sick  from  intoxication,  and 
was  out  of  the  county,  and  there  was  no  other  officer  in  the  county  au- 
thorized to  hear  the  application,  wherefore  it  was  not  made  within  the 
thirty  days  prescribed.  Held,  that  the  sureties  were  nevertheless  liable 
on  the  bond.  The  debtor  should  have  continued  the  proceedings  be- 
fore the  county  judge  of  a  neighboring  county.  [2  Rev.  Stat.,  3  ed., 
284,  §  58.]  Ct.  of  Appeals,  1861,  Cobb  a.  Harmon,  23  N.  Y^  148; 
affirming  S.  C.,  29  Barb.,  472. 

2.  The  death  of  the  prosecuting  creditor,  after  notice  of  the  debtor's  ap- 
plication for  his  discharge,  does  not  abate  the  proceeding.     Ib. 

3.  In  all  cases  in  which  fraud  is  charged,  proof  of  an  actual  intent  should 
be  required  to  justify  an  order  of  arrest.    Constructive  guilt  of  a  debtor, 
who  is  innocent  in  fact,  should  not  be  held  a  sufficient  ground  for  his 
imprisonment.     Supreme  Ct.,  1862,  Caldwell's  Case,  Ante,  405 ;  and 
see  Loomis  a.  Bowers,  22  How.  Pr.,  361. 

4.  It  seems,  that  no  order  of  arrest  can  be  granted  under  section  179  of 
the  Code,  subd.  5,  except  in  an  action  for  the  recovery  of  money.    (By 
BOCKES,  J.)     Supreme  Ct.,  1862,  Caldwell's  Case,  Ante,  405. 

5.  Where  a  party  has  been  once  arrested  and  held  to  bail,  and  has  been 
discharged  by  the  court  for  insufficiency  in  the  affidavits,  he  should 
not  be  again  arrested  in  the  same  action.     Supreme  Ct^  Sp.  T.,  1861, 
Enoch  a.  Ernst,  21  How.  Pr.,  96. 

6.  Where  the  facts  constituting  the  cause  of  action,  and  those  constituting 
the  grounds  for  arrest,  are  the  same,  the  order  of  arrest  cannot  be  dis- 
charged, unless  the  defendant  clearly  makes  out  such  a  case  as  would 
call  on  a  judge  presiding  at  the  trial  either  to  nonsuit  the  plaintiff  or 
direct  a  verdict  for  defendant.     [14  How.  Pr.,  131.]     Supreme  Ct., 
Sp.  T.,  1861,  Barret  a.  Gracie,  34  Barb.,  20. 

7.  If  one  places  property  in  the  hands  of  another  to  sell,  the  proceeds, 
over  and  above  the  compensation  of  the  latter,  to  be  paid  over,  the  lat- 
ter acts  in  a  fiduciary  capacity,  and  on  his  receiving  the  proceeds  of 
the  sale,  and  neglecting  to  pay  over,  is  liable  to  arrest,  in  an  action 
therefor.     Ib. 

8.  It  is  not  an  essential  to  the  fiduciary  character  of  the  transaction,  that 
the  agent  should  be  vested  with  absolute  discretionary  power  as  to  the 
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price  at  which  he  should  sell,  nor  that  he  should  be  paid  for  his 
services  according  to  a  customary  rate.  And  the  fact  that  plaintiff's 
agent  fixed  the  price  at  which  defendant  might  sell,  and  retain  all 
above  that  price,  does  not  destroy  the  fiduciary  character.  [6  How. 
Pr.,  86.]  Ib. 

9.  The  act  of  buying  goods  without  any  agreement  for  a  credit,  and 
getting  possession,  with  an  intent  to  forthwith  convert  them  into  prop- 
erty not  capable  of  being  readily  reached  by  execution,  or  to  sell  them 
to  a  bona-Jide  purchaser,  to  prevent  a  stoppage  in  transitu,  is  a  fraud, 
for  which  an  order  of  arrest  may  be  issued.     Whether  it  is  such  a 
fraud  as  would  avoid  the  sale,  is  immaterial.     Any  fraud  committed  in 
making  the  contract  subjects  the  offender  to  an  arrest  to  answer  for 
the  amount  of  obligation  incurred  by  him.    JV.  Y.  Superior  Ct.,  Sp.  T., 
1862,  Wallace  a.  Murphy,  22  How.  Pr.,  414. 

10.  When  oue  partner  is  guilty  of  a  fraud  in  contracting  the  debt,  or  in- 
curring the  obligation  for  which  the  action  is  brought, — in  acting  in 
the  legitimate  business  of  the  partnership, — the  other  partners  are 
equally  liable  to  arrest  as  himself.     [11  Abbotts'  Pr.,  355;   2  Sandf., 
421 ;  1  Hill,  311.]     All  the  members  of  a  firm  are  liable  in  a  civil 
action  for  the  frauds  committed  by  one  partner  in  the  course  of  the 
transactions  and  business  of  the  partnership,  even  when  the  other  part- 
ners had  not  the  slightest  connection  with,  or  knowledge  of,  or  partici- 
pation in,  the  fraud.     [Stor.  on  Partnership,  §  108.]      Supreme  Ct^ 
1861,  Coman  a.  Reese,  21  How.  Pr.,  114. 

11.  The  complaint  in  an  action  on  contract,  set  forth  a  fraud  in  the  con- 
tracting of  the  debt,  and  the  defendants,  in  their  answer,  took  issue 
directly  on  the  question  of  fraud,  and  the  court,  upon  the  trial,  ex- 
pressly found  that  there  was  not  fraud.     The  plaintiffs  had,  at  the 
commencement  of  the  action,  procured,  upon  affidavits,  an  order  of 
arrest,  and  this  order  the  defendants  moved  to  set  aside,  upon  affidavits, 
and  upon  the  finding  of  the  court     Held,  that  the  issue,  as  to  the 
fraud,  raised  by  the  pleadings,  was  material,  and  the  finding  thereon, 
so  long  as  not  appealed  from,  was  conclusive  against  the  plaintiff's 
right  to  arrest  the  defendants.     Supreme  Ct.,  Sp.  T.,  1861,  Warren  a. 
Wendell,  Ante,  187. 

12.  Affidavits  founded  on  hearsay,  without  stating  the  sources  of  informa- 
tion, are  insufficient  to  sustain  an  order  of  arrest.    Supreme  Ct.,  Sp.  T., 
186],  Cook  a.  Roach,  21  How.  Pr.,  152. 

13.  The  true  construction  of  section  204  of  the  Code,  as  amended  in 
1858,  permits  a  party  against  whom  an  order  of  arrest  has  been  issued, 
to  give  bail  and  perfect  it,  and  thereafter  move  to  vacate  the  order  of 
arrest.     Supreme  Ct.,  Sp.  T.,  1861,  Warren  a.  Wendell,  Ante,  187. 
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14.  Order  of  arrest  must  be  served  before  judgment  docketed.    Defendant 
has  twenty  days  after  service  to  answer  complaint  and  move  to  vacate 
order  or  reduce  bail.     Code  of  Pro.,  §  188 ;  as  amended,  Act  of  April  23, 
1862. 

15.  A  magistrate  Las  no  authority  to  issue  a  warrant  for  arrest  in  a 
criminal  case,  upon  a  complaint,  the  facts  of  which  are  stated  upon  in- 
formation and  belief,  if  the  attendance  of  the  person  from  whom  the 
information  was  derived  can  be  procured.     Whether  he  has  such 
authority,  when  the  attendance  of  such  person  cannot  be  procured, — 
Query?     Supreme  Ct.,  1861,  Comfort  a.  Fulton,  Ante,  276. 

UNDERTAKING,  1,  2. 


ASSESSMENT  OF  DAMAGES. 

It  is  not  a  sufficient  reason  for  ordering  plaintiffs  damages  to  be  assessed 
in  court  instead  of  by  a  writ  of  inquiry  before  a  sheriffs  jury,  that  the 
attorneys  for  the  defendant  arc  also  the  legal  advisers  of  the  sheriff  in 
matters  pertaining  to  his  office.  If  this  reason  should  prevail,  it  would 
forbid  the  granting  of  a  writ  of  inquiry,  in  all  cases  in  which  they  were 
the  moving  counsel,  on  behalf  of  the  plaintiff  also.  N.  Y.  Superior 
Ct.,  Sp.  T^  1860,  Hays  a.  Berry  man,  6  JBosw.,  681. 

JUDGMENT,  1,  2. 

ASSIGNMENT. 

1.  Although  there  may  be  an  assignment  of  a  chose  in  action  by  parol, 
yet  to  constitute  such  an  assignment,  it  must  be  shown  that  the  owner 
surrendered  all  control  over  it,  and  had  made  an  absolute  appropria- 
tion of  it.     Supreme  Ct.,  1861,  Rupp  a.  Blanchard,  34  Barb^  627. 

2.  An  assignment  of  a  claim  to  damages  for  conversion  of  personal  prop- 
erty,— Held,  sufficient  to  transfer  the  right  of  action.     Alt  a.  Weiden- 
berg,  6  Bosw^  176. 

3.  An  assignment  of  a  claim  to  recover  back  a  bet.     Held,  sufficient. 
Hendrickson  a.  Beers,  6  Bosw.,  639. 

4.  It  is  not  necessary  that  the  assignees  should  give  notice  to  a  judg- 
ment-creditor of  the  assignor,  of  the  assignment,  in  order  to  prevent 
the  creditor  from  using  his  judgment  as  a  set-off  or  other  defence,  in 
'an  action  brought  by  the  assignees.     Supreme  Ct^  1860,  Ogden  a. 
Prentice,  33  Barb.,  160. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  A  general  assignment  for  the  benefit  of  creditors  by  a  builder,  after 
making  a  contract  for  the  erection  of  a  building,  and  for  payment  upon 
the  completion  of  the  work,  does  not  operate  to  change  the  relation 
between  the  contractor  and  the  owner.     The  builder  is  still  responsible 
to  the  owner  for  the  performance  of  the  contract ;  and  a  mechanic  who 
has  performed  labor  for  the  contractor  upon  the  building,  can,  as  well 
after  as  before  the  assignment,  acquire  a  right  to  be  paid  the  amount 
due  him,  out  of  moneys  due  from  the  owners,  on  the  performance  of 
the  contract.     Ct.  of  Appeals,  1850,  Mandeville  a.  Reed,  Ante,  173. 

2.  An  assignment,  by  a  debtor,  to  several  creditors,  of  merchandise,  with 
a  provision  that  it  was  to  be  sold  by  them  at  the  usual  prices  for  which 
the  debtor  had  sold  it,  or  at  such  reasonable  prices  as  the  debtor  or 
one  of  the  assignees  named  should  approve  in  writing,  and  the  pro- 
ceeds to  be  applied  to  their  demands, — is  ralid.     Supreme  Ct.,  1860, 
Van  Buskirk  a.  Warren,  Ante,  145. 

3.  The  fact  that  by  reason  of  the  assigned  property  being  situated  in  an- 
other State  the  assignees  did  not  gain  immediate  possession,  does  not 
render  the  assignment  void,  even  as  against  attaching  creditors  who 
seize  it  meanwhile.     Ib. 

4.  A  general  assignment  by  a  defendant,  of  his  property,  for  the  benefit 
of  his  creditors,  does  not  deprive  him  of  the  right  to  move  to  vacate  a 
judgment  and  execution,  obtained  by  plaintiff  without  having  acquired 
jurisdiction  over  his  person.     Supreme  Ct.,  Sp.  T.,  1861,  Lambert  a. 
Converse,  22  How.  Pr.,  265. 

5.  The  fact  that  a  defendant,  against  whom  an  attachment  has  been 
issued,  has  made  an  assignment  of  all  his  property  in  trust  for  creditors, 
either  before  or  after  the  issuing  of  the  attachment,  does  not  preclude 
him  from  moving  to  set  aside  the  attachment.     N.  Y.  Superior  Ct., 
Sp.  T.,  1861,  Brewer  a.  Tucker,  Ante,  76. 

6.  An  assignment  having  been  made  to  a  firm  in  trust,  to  secure  it  from 
liability  upon  its  indorsements  for  the  accommodation  of  the  assignor, 
one  of  the  firm  dying,  some  of  the  surviving  partners  indorsed,  in  their 
individual  names,  new  notes  given  by  the  assignor  in  satisfaction  of  the 
old  ones.     Held,  that  the  survivors  were  not  entitled  to  the  benefit  of 
the  assignment  as  security  for  their  indorsements  of  the  new  notes, 
either  by  way  of  subrogation  or  otherwise.     Supreme  Ct.,  1859,  Power 
a.  Alger,  Ante,  284,  475. 

CAUSE  OF  ACTION,  1 ;  PARTIES,  20,  24. 
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1.  Chapter  107  of  the  Laws  of  1849, — which  provides  that  suit  may  be 
brought   against  foreign  insurance   corporations,  upon  any  contract 
made  or  delivered  within  this  State,— authorizes  an  attachment  to  be 
issued  under  the  Code  as  a  provisional  remedy  in  an  action  on  a  policy 
of  insurance  issued  in  this  State,  although  the  case  be  not  within  the 
strict  reading  of  section  427  of  the  Code.     Supreme  Ct^  1861,  Burns 
a.  Provincial  Ins.  Co.,  Ante,  425. 

2.  Under  the  proceedings,  under  the  Revised  Statutes,  against  a  non- 
resident debtor,  all  creditors  at  the  time  of  issuing  the  first  warrant  of 
attachment  against  him,  are  entitled  to  come  in  and  share  in  the  dis- 
tribution of  his  estate,  whether  they  be  residents  or  non-residents  of 
this  State  or  the  United  States,  and  without  regard  to  the  place  where 
the  debt  was  contracted.     The  statute  provides  for  "  all  the  creditors." 
[5  Cow.,  293 ;  6  Ib.,  603 ;  3  Rev.  Stat,  ch.  5,  pt.  1.]     Ct.  of  Appeals, 
1861,  Matter  of  Bonaffe,  23  N.  Y.,  169  ;  affirming  S.  C.,  3  Barb.,  469 ; 
18  How.  Pr.,  15. 

3.  Such  right  is  not  devested  by  the  creditor's  being  a  party  to  a  con- 
cordat or  composition  with  creditors,  made  in  France,  where  the  debtor 
resided,  and  confirmed  by  its  judicial  tribunals,  which  provided  that 
the  debtor  should  be  free  in  his  person  and  his  property.     Ib. 

4.  Whatever   may  be   the  effect  of  such   concordat   in   respect  to  the 
future  acquisitions  of  the  debtor,  it  does  not  discharge  the  claim  of  any 
creditor  to  share  in  the  existing  property  of  the  debtor.     Ib. 

5.  It  seems,  that  proceedings  under  the  French  bankrupt  system  never 
effect  the  absolute  discharge  of  the  debtor,  but  that  its  extent  depends 
upon  the  interpretation  of  the  composition  between  him  and  the  cred- 
itors.    Ib. 

6.  As  against  the  defendant  in  the  attachment-suit,  or  any  party  con- 
fessedly holding  his  property,  a  warrant  of  attachment  is  abundant 
authority  to  compel  the  delivery  to  the  sheriff  of  the  property,  and  to 
enforce  the  right  by  action,  in  case  of  a  refusal  to  deliver.     Supreme 
Ct.,  1860,  Kelly  a.  Breusing,  33  Barb.,  123 ;  affirming  S.  C.,  32  /&., 
601. 

7.  Before  the  sheriff  is  entitled  to  require  a  certificate  designating  the 
nature  and  extent  of  defendant's  property  from  a  person  alleged  to 
have  in  his  possession  property  belonging  to  the  defendant  in  an 
attachment  or  execution  under  §  236  of  the  Code,  he  must  disclose 
the  fact  that  he  has  such  execution  or  attachment     N.  Y.  Superior 
Ct.,  Chambers,  1862,  Schieb  a.  Baldwin,  Ante.  473. 

8.  An   attachment   granted  on  affidavits  in  which  no  material  fact  is 
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stated  upon  actual  knowledge,  but  all  is  upon  information  and  belief, 
cannot  be  sustained.  In  a  remedy  of  so  grave  a  character  as  the 
attachment,  tying  up  the  entire  property  of  a  party  pending  a  suit,  the 
affidavit  upon  which  the  proceeding  is  authorized  should  be  explicit, 
and  made  in  general  upon  positive  knowledge  of  the  deponents,  so  far 
as  to  establish  a  prima-facie  case,  and  when  affidavits  of  persons  who 
give  the  information,  cannot  be  obtained  from  the  peculiar  circum- 
stances of  the  case,  those  circumstances  must  be  stated,  with  all  the 
grounds  of  suspicion,  so  as  to  satisfy  the  judge  that  the  facts  exist,  and 
that  plaintiff  has  produced  the  best  evidence  in  his  power.  [3  Sandf., 
703.]  Supreme  Ct.,  Sp.  T.,  1861,  Hill  a.  Bond,  22  How.  Pr.,  272; 
S.  P.,  Brewer  a.  Tucker,  Ante,  76. 

9.  An  application  by  a  defendant  under  §§  240  and  241  of  the  Code, 
for  the  discharge  of  an  attachment  issued  as  a  provisional  remedy,  is 
purely  ex  parte.     Supreme  Ct.,  Chambers,  1861,  Sanborn  a.  Elizabeth- 
port  Manufacturing  Co.,  Ante,  432. 

10.  If  the  judge  has  directed  that  the  plaintiff  have  notice  of  the  appli- 
cation, and  the  applicant  fail  to  appear  at  the  time  specified,  the  judge 
cannot  dismiss  the  application  with  costs.     Ib. 

11.  On  a  motion  to  discharge  an  attachment,  the  plaintiff  cannot  support 
his  attachment  by  additional  affidavits  in  regard  to  facts  existing  at 
the  time  the  attachment  was  issued,  except  when  the  motion  is  made 
on  affidavits  on  the  part  of  the  defendant.     N.  Y.  Superior  Ct,,  Sp.  T., 
1861,  Brewer  a.  Tucker,  Ante,  76. 

12.  After  judgment  for  the  plaintiff  has  been  recovered  in  an  action  in 
which  an  attachment  has  been  levied  on  defendant's  property,  defendant 
is  not  entitled  to  a  discharge  of  the  attachment  on  giving  an  undertaking, 
even  though  the  execution  of  the  judgment  has  been  suspended  by  an 
appeal,  which  is  still  undetermined.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861, 
Spencer  a.  Rogers'  Locomotive  Works,  Ante,  180. 

13.  A  sheriff  having  levied  on  property  under  an  execution,  subsequently 
attached  the  same  property  in  an  action  against  both  the  plaintiff  and 
defendant,  in  the  action  in  which  the  execution  issued,  as  joint-debtors, 
and  afterwards  sold  the  property  under  execution.     It  appearing  that 
he  was  about  to  pay  the  proceeds  to  the  execution-creditor,  the  attach- 
ment-creditors obtained  an  order  requiring  the  sheriff  to  deposit  the 
money  with  a  trust  company,  subject  to  the  order  of  the  court. 

Held,  on  appeal,  that  the  order  was  irregular.  In  the  absence  of 
proof  that  the  sheriff  and  his  sureties  were  irresponsible,  he  could  not 
be  required  to  part  with  the  property  attached.  N.  Y.  Superior  Ct., 
1861,  Dodge  a.  Porter,  Ante,  253. 

14.  Upon  the  entry  of  judgment,  an  attachment  previously  issued  in  the 
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action  as  a  provisional  remedy  ceases  to  be  in  force,  and  the  property 
of  the  defendant  cannot  be  seized  under  it.  JV.  Y.  Superior  Ct.,  Cham- 
bers, 1862,  Schieb  a.  Baldwin,  Ante,  473. 

15.  Sections  230,  240,  and  241  of  the  Code  of  Pro.  ;  amended,  Act  of  April 
23,  1862. 

JUSTICES'  COURTS,  2,  4. 

ATTORNEYS. 

1.  Though  attorneys  are  in  a  certain  sense  public  officers  [10  Paige,  352; 
2  Den.,  207],  they  are  not  within  the  statute  (l  Rev.  Stat.,  122,  §  36), 
which  provides  that  every  office  shall  become  vacant  by  the  incumbent 
ceasing  to  be  an  inhabitant  of  the  State.     That  statute  is  applicable  to 
offices  filled  by  election  or  by  appointment  by  the  governor,  and  is  in- 
tended not  only  to  declare  what  shall  constitute  vacancies  in  such  offi- 
ces, but  to  provide  for  filling  them.     It  is  manifestly  inapplicable  to 
the  case  of  attorneys.     Their  tenure  of  office  is  regulated  by  1  Rev. 
Stat,  108,  §  29,  subject  to  removal  or  suspension  by  the  courts  in 
which  they  practise ;  they  hold  their  office  during  life.     Supreme  Ct., 
Sp.  T.,  1862,  Richardson  a.  Brooklyn  City  «fe  Newtown  R.  R.  Co., 
22  How.  Pr^  368. 

2.  An  attorney-at-law,  who  is  a  non-resident  of  this  State,  has  no  author- 
ity or  right  to,  and  cannot,  practise  in  the  courts  of  this  State.     Ib. 

3.  The  practice  of  the  court,  not  to  allow  attorneys  to  become  sureties 
for  their  clients  in  legal  proceedings,  extends  only  to  bail  for  the  ap- 
pearance of  parties  arrested.     Supreme  Ct.,  Chambers,  1861,  Ryckman 
a.  Coleman,  Ante,  398. 

4.  Where  one  partner  gave  authority  to  an  attorney  to  act  for  the  firm, 
and  the  other  afterwards,  with  knowledge  of  the  acts  of  the  attorney, 
acquiesced  in  the  agency,  and  the  proceeds  of  the  transaction  were  ap- 
plied to  the  use  of  the  firm, — Held,  that  the  authority  of  the  attorney 
was  sufficiently  made  out.     Supreme  Ct.,  1861,  Bank  of  North  Amer- 
ica a.  Embury,  21  How.  Pr.,  14. 

5.  An  attorney's  right  to  compensation  for  services  in  one  matter  is  not 
forfeited  by  his  misconduct  and  breach  of  trust  in  another  matter,  and 
he  may  set  up  such  right  to  compensation  as  a  counter-claim  in  an  action 
for  relief  against  such  breach  of  trust.     N.  Y.  Superior  Ct.,  1860, 
Carrie  a.  Cowles,  6  Bosw.,  452. 

6.  Where  an  attorney  is  charged  as  trustee  of  land  of  his  client,  and  re- 
quired to  convey  it  to  his  client  as  the  equitable  owner,  or  account  for 
its  value,  he  is  entitled  to  be  paid  for  his  reasonable  services  in  perfect- 
ing the  title.     Ib. 
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Bail  are  not  exonerated  absolutely  by  a  judgment  in  favor  of  their  prin- 
cipal ;  if  that  judgment  is  set  aside,  and  the  plaintiff  allowed  to  proceed 
in  the  action,  their  liability  revives.  W.  Y.  Com.  PL,  1861,  Von  Ger- 
hard a.  Lighte,  Ante,  10. 

ATTORNEYS,  3  ;  DEBTOR  AND  CREDITOR,  2  ;  SUPERSEDEAS. 

BROOKLYN. 

Since  the  charter  of  the  city  of  Brooklyn  fixes  the  salary  of  the  corpora- 
tion counsel  and  that  of  the  assistant  which  he  is  authorized  to  employ, 
neither  the  Common  Council  nor  the  corporation  counsel  has  power  to 
employ  associate  counsel  beyond  the  sums  so  allowed.  Supreme  Ct^ 
1861,  Hyde  a.  Auditor  of  Brooklyn,  21  How.  Pr.,  339. 

MECHANIC'S  LIEN,  1,  2. 

CASE. 

1.  The  opinion  in  the  cause  written  by  the  referee,  in  which  he  assigned 
his  reasons  for  the  conclusions  of  fact  and  law  contained  in  his  deci- 
sion, should  be  printed  with  the  case,  and  presented  to  the  court  by 
the  appellant's  counsel.    (See  Rule  43.)    Where  it  had  not  been  printed 
or  presented,  the  court  postponed  the  argument  of  the  cause  until  the 
next  general  term.     Supreme  Ct.,  1861,  Warren  a.  Warren,  22  How. 
Pr^  142. 

2.  Until  the  time  (ten  days)  or  its  extension,  given  to  file  a  case  after  its 
settlement  has  expired,  the  case  cannot  be  noticed  for  argument.    The 
object  of  allowing  the  ten  days,  is  to  enable  the  appellant  to  prepare  a 
copy  of  the  case  as  settled,  from  which  to  print.     The  rules  of  the 
court  make  no  provision  for  the  time  within  which  a  case  must  be 
printed  after  it  is  settled,  or  within  what  time  after  such  settlement  a 
notice  of  argument  may  be  served.    It  may  often  happen  that  a  general 
term  will  assemble  within  eleven  days  after  the  settlement  of  the  case ; 
and  if  so,  it  could  not  be  expected  that  the  case  would  be  filed  and 
printed,  and  copies  served,  eight  days  prior  to  the  term.     Thus,  where 
the  time  to  file  which  would  expire  on  the  9th  is  extended  until  the 
19th,  a  notice  of  argument  for  a  term  which  commenced  on  the  16th, 
does  not  impose  upon  the  appellant  the  duty  of  serving  copies  of  the 
case  eight  days  before  the  first  day  of  the  term.     Extending  the  time 
to  file  is  equivalent  to  extending  the  time  to  print.     N.  Y.  Com.  PL, 
1861,  Donohue  a.  Hicks,  21  How,  Pr^  438. 
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3.  An  unexcused  delay  of  over  eight  mouths,  after  a  case  has  been  settled 
by  lapse  of  time,  to  move  for  liberty  to  submit  the  proposed  case  and 
amendments  for  settlement,  precludes  the  party  from  any  relief.    H.  Y. 
Superior  Ct.,  1860,  Whiting  a.  Kimball,  6  Bosw.,  690. 

4.  Where,  on  an  appeal,  the  judgment  has  been  affirmed  by  default,  it 
will  not,  in  such  case,  be  vacated  to  enable  such  a  motion  to  be  made, 
especially  where  the  attorney  had  notice,  at  least  two  months  before 
such  affirmance  by  default,  that  it  would  be  insisted  that  the  case  was 
settled  by  lapse  of  time,  and  failed  to  move  promptly  for  relief,  or  to 
appear  and  object  to  the  hearing  of  the  appeal,  or  apply  on  sufficient 
grounds  for  a  postponement  of  the  argument.     Ib. 

APPEAL,  9,  16,  17  ;  MOTIONS  AND  ORDERS,  10;  REFERENCE,  8,  9. 


CAUSE  OF  ACTION. 

1.  A  debtor  residing  in  the  State  of  New  York  made  an  assignment,  for 
benefit  of  creditors,  of  personal  property  situated  in  the  State  of  Illinois. 
The  assignment  was  executed  and  delivered  within  this  State.     After 
the  execution  and  delivery  of  the  assignment,  certain  of  his  creditors, 
who  were  also  residents  of  this  State,  had  obtained  an  attachment 
against  the  debtor's  property  in  a  court  of  Illinois,  and  had  levied  it 
upon  the  same  personal  property  which  was  included  in  his  assign- 
ment ;  and  subsequent  to  the  assignment,  they  ftaused  the  property  to 
be  sold  on  execution  under  a  judgment  recovered  in  that  action. 
Held,  that  the  assignees  might  maintain  an  action  against  the  attach- 
ing creditors,  for  damages  for  selling  the  property.    Supreme  Ct^  1860, 
Van  Buskirk  a.  Warren,  Ante,  145. 

2.  The  proceedings  of  a  court  in  another  State,  in  such  case,  are  not  an 
estoppel  against  the  assignees  who  were  strangers  to  such  proceed- 
ings.    Ib. 

3.  The  right  of  the  assignees  should  be  determined,  not  by  the  law  of 
Illinois,  but  by  the  law  of  New  York.     Ib. 

4.  An  action  may  properly  be  brought,  under  2  Rev.  Stat,  451,  §  23, 
against  infant  next  of  kin,  where  the  amount  of  the  estate  coming  to 
them,  as  such  next  of  kin,  has  been  paid  over  to  their  general  guardian. 
Supreme  Ct.,  1861,  Merchants'  Ins.  Co.  a.  Hinman,  Ante,  110. 

5.  In  such  case,  the  judgment  should  direct  the  money  to  be  paid  out  of 
the  funds  in  the  hands  of  the  guardian.     Ib. 

6.  Money  voluntarily  paid  upon  a  claim  of  right,  without  mistake  or 
ignorance  of  the  facts,  cannot  be  recovered  back.  Supreme  Ct.,  Sp.  Tn 
1861,  Forrest  a.  Mayor,  &c.,  of  N.  Y.,  Ante,  350. 
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Y.  Where  the  complaint  claimed  compensation,  in  damages,  for  alleged 
wrongful  withholding  of  the  certificate  of  election  of  the  plaintiffs,  as 
trustees  of  a  religious  corporation,  and  keeping  defendants  out  of  office ; 
and  also  claimed  that  the  certificate  of  defendants,  who  claimed  the 
office,  be  declared  null  and  void  ; — Held,  that  the  complaint  must  be 
dismissed.  The  question  of  title  should  be  tried  by  an  action  or  pro- 
ceeding in  the  nature  of  quo  warranto.  Supreme  Ct.,  Sp.  T.,  1861, 
Hartt  a.  Harvey,  Ante,  332. 

8.  The  plaintiff,  formerly  the  tenant  of  a  lessor  now  deceased,  brought 
an  action  to  recover  damages  for  the  breach  of  a  covenant  in  the  lease, 
that  he  should  receive  a  renewal  of  the  lease,  executed  by  parties  en- 
titled to  the  premises,  from  which   the  plaintiff  had  been  evicted  by 
title  paramount  to  that  of  his  lessor.     The  complaint  claimed  to  re- 
cover from  the  defendant,  as  executor  of  the  lessor,  and  also  as  executor 
of  a  devisee  of  the  lessor,  and  also  in  his  individual  capacity  as  grantee 
from  the  lessor's  devisee,  for  the  damages  sustained  by  the  eviction. 
Held, — on  demurrer  to  the  complaint,  upon  the  grounds  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  several 
causes  of  action  were  improperly  united, — that  the  defendant  was  liable 
in  each  of  these  three  capacities,  and  that  the  liability  in  these  three 
respects  could  be  enforced  in  one  action.     Supreme  Ct.,  Sp.  T.,  1861, 
Lord  a.  Vreeland,  Ante,  195. 

9.  Untrue  affirmations,  by  a  landlord,  of  the  condition  of  premises  pro- 
posed to  be  hired,  in  a  matter  concerning  which,  by  ordinary  diligence, 
the  tenant  may  obtain  correct  information,  are  not  such  a  deception 
as  to  impose  upon  the  landlord  the  obligation  of  a  warranty.     Su- 
preme Ct.,  Sp.  T.,  1861,  Schermerhorn  a.  Gouge,  Ante,  315. 

10.  When  either  party  to  a  contract  which  provides  for  performance  by 
both  parties  at  the  same  time  and  place,  before  the  time  for  perform- 
ance arrives,  notifies  the  other  that  he  will  not  perform,  and  does  not, 
before  the  time  for  performance,  recall  such  notice ;  or  if  he  puts  it 
out  of  his  power  to  perform  on  his   part,  the  other  party  is  relieved 
from  averring,  or  proving  performance,  or  offer  to  perform.    [16  Mass., 
161  ;  13  Eng.  C.  L.,  181 ;  55  Ib.,  371 ;  4  Pick.,  275 ;  24  Conn.,  624  ; 
7  Cow.,  24.J     Supreme  Ct.,  1861,  Crist  a.  Armour,  34  Barb.,  378. 

11.  If  in  a  written  contract  under  seal,  the  words  manifest  a  clear  inten- 
tion that  a  party  shall  do  certain  things  not  expressly  stipulated,  a 
covenant  to  do  such   acts  will  be  inferred  ;  and  an   action  may  be 
maintained  for  their  non-performance  in  like  manner  a,s  if  the  instru- 
ment had  contained  express  covenants  to  perform  them.    Supreme  Ct., 
Sp.  T.,  1861,  Frey  a.  Johnson,  22  How.  Pr.,  316. 

12.  An  agent  deposited  money  which  he  had  collected  in  the  hands  of 
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defendants,  who  were  brokers,  and  on  his  death  they  paid  the  whole 
to  his  principal,  taking  an  indemnity  therefor ;  but  in  fact  the  agents 
would  have  been  entitled  to  retain  a  part. 

Held,  1.  That  defendants  were  not  liable  to  the  agent's  personal 
representatives  for  a  conversion  of  the  whole,  but  only  of  the  part  which 
equitably  belonged  to  the  agent. 

2.  That  under  the  circumstances  defendants  were  chargeable  with 
interest.  Supreme  Ct.,  Sp.  T.,  1859,  James  a.  Adams,  22  How.  Pr., 
409. 

13.  Where  defendants  were  guilty  of  a  fraud  in  the  purchase  of  goods, 
the  plaintiff  may  reclaim  the  goods,  without  waiting  for  the  time  of 
credit  to  expire,  or  he  may  waive  the  tort  and  recover  in  assumpsit. 
Supreme  Ct.,  1861,  Kayser  a.  Sichel,  24  Barb.,  84. 

14.  That  an  action  can  be  sustained  here  on  a  contract  made  in  Cuba, 
though  not  stamped  as  required  by  the  laws  of  Cuba,     [l  Johns.,  94.] 
Supreme  Ct.,  1861,  Skinner  a.  Tinker,  34  Barb.,  333. 

15.  Action  does  not  lie  for  injuries  without  the  State,  causing  death, 
though  done  by  a  corporation  of  this  State.     Ct.  of  Appeals,  1861, 
Whitford  a.  Panama  R.  R.  Co.,  23  N.  Y.,  465  ;  affirming  S.  C.,  3 
Bosw.,  67. 

16.  Where  a  married  woman  takes  a  lease  of  real  property  for  a  term  of 
years,  the  term  becomes  her  separate  estate,  and  although  she  is  not 
bound  personally  by  the  covenants  iu  the  lease  on  her  part,  so  as  to 
create  a  cause  of  action  for  the  recovery  of  money  against  her,  yet  the 
use  and  occupation  of  the  premises  by  her  creates  a  charge  upon  her 
separate  estate  for  the  rent,  on  the  ground  that  the  charge  grows  out 
of  the  beneficial  nature  of  the  contract  to  her  individually.     Supreme 
Ct.,  Sp.  T.,  1861,  Taylor  a.  Glenny,  22  How.  Pr.,  240. 

17.  In  an  action  to  charge  the  separate  estate  of  a  married  woman, 
either  the  intention  to  charge  the  estate  must  appear  in  the  contract 
on  which  the  action  is  brought,  or  such  intention  must  be  inferable 
from  a  direct  benefit  to  the  estate.     Supreme  Ct.,  1861,  Owen  a.  Caw- 
ley,  Ante,  13. 

18.  In  an  action  to  charge  the  estate  of  a  married  woman  for  services  as 
attorney  in  suits  brought  for  her,  the  question  whether  the  suits  were 
brought  for  the  benefit  of  the  estate  is  to  be  determined  by  the  intent 
of  commencing  them  rather  than  by  the  result.     Per  GOULD,  J.,  and 
CLERKE,  P.  J.     Ib. 

19.  In  an  action  to  charge  the  estate  of  a  married  woman  for  services  as 
attorney  in  suits  brought  for  her,  the  husband,  being  also  defendant,  is, 
under  the  act  of  1860,  a  proper  witness  to  prove  his  agency  in  employ- 
ing the  plaintiff  for  his  wife.     Per  GOULD,  J.     Ib. 
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20.  Where  the  plaintiff  had  obtained  an  order,  under  section  297  of  the 
Code,  that  the  defendant  pay  to  him  money  due  to  a  judgment-debtor 
of  the  plaintiff,  which  the  defendant  failed  to  pay, — Held,  that  the 
plaintiff  was  not  entitled  to  recover  by  action  from  the  defendant  the 
sum  so  directed  to  be  paid,  but  that  a  receiver  of  the  judgment-debtor's 
property  should  have  been  appointed.     JV.  Y.  Com.  PI.,  1861,  Patten 
a.  Connah,  Ante,  418. 

21.  Where  there  is  no  trust  and  there  is  no  personal  estate  in  the  distri- 
bution of  which  any  trust  can  arise,  a  suit  in  equity  cannot  be  brought 
by  devisees  who  claim  merely  legal  estates  in  the  real  property  of  the 
testator,  for  the  purpose  of  obtaining  a  judicial  construction  of  the  will 
of  the  testator.     [10  Paige,  193.]     Supreme  Ct.,  1861,  Onderdonk  a. 
Mott,  34  Barb.,  106. 

22.  A  partner  against  whom  a  judgment  is  recovered  in  an  action  for  an 
accounting,  and  who  is  subsequently  compelled  by  legal  process  to  pay 
partnership  debts,  to  an  amount  equal  to  the  sum  remaining  unpaid  upon 
the  judgment,  cannot  maintain  an  action  against  his  former  partners  to 
have  the  amount  paid  by  him  ascertained,  and  for  a  judgment  direct- 
ing that  such  amount  be  allowed  to  him  as  payment  on  the  judgment. 
His  remedy,  it  seems,  can  only  be  had  by  a  bill  of  review,  or  supple- 
mental bill  in  the  nature  of  a  bill  of  review.     [Lube  Eq.  PI.,  170, 182  ; 
3  Hoffrn.,  8  ;  2  Barb.  Ch.,  90.]     Supreme  Ct.,  1861,  Hayes  a.  Reese, 
34  Barb.,  151. 

23.  Where  defendants  have  diverted  the  waters  of  a  running  stream  from 
their  natural  bed,  the  plaintiff,  a  riparian  proprietor,  may  resort  to  a 
court  of  equity  for  relief,  instead  of  proceeding  by  action  at  law  for 
damages.     Supreme  Ct.,  1861,  Corning  a.  Troy  Iron  &  Nail  Factory, 
34  Barb.,  485  ;  S.  C.,  22  How.  Pr^  217. 

24.  The  complaint  averred  that  the  defendants,  except  S.  &  Co.  and  C.  & 
Co.,  were  attaching  creditors  of  the  third  persons,  who  were  non-resi- 
dent debtors,  and  against  whom  attachments  had  been  issued  as  pro- 
visional remedies,  in  various  actions,  and  were  in  the  hands    of  the 
sheriff;  that  the  plaintiffs'  attachment  was  issued  subsequent  to  those 
of  the  defendants  who  also  were  attaching  creditors ;  that  the  defend- 
ants S.  &  Co.  had  in  their  possession  property  levied  upon  by  such 
attachments,  which  they  refused  to  deliver  to  the  sheriff,  under  the 
attachment,  and  the  defendant  C.  had  become  the  assignee  or  purchaser 
of  all  the  interests  of  the  debtors  in  the  attached  property  subsequent 
to  the  attachments ;  that  the  defendants  P.  &  H.  had  issued  the  first 
attachment,  but  were  not  entitled  to  claim  priority,  because  their  ac- 
tion was  commenced  before  their  demand   had  matured.     The  com- 
plaint demanded  as  relief,  that  S.  &  Co.  account,  and  pay  over  to  the 
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sheriff,  under  the  attachments,  the  assets  of  the  debtors;  that  the 
priority  of  the  liens  of  the  attaching  creditors  be  adjudged ;  that  C.'s 
claim  be  adjudged  subordinate  to  the  lien  of  the  attachments,  except 
that  of  P.  &  H. ;  and  that  in  case  of  deficiency,  the  defendants  P.  <fe 
H.,  as  against  the  other  claimants  by  attachment,  receive  no  part  of 
the  sum  realized  under  the  attachments. 

Held,  1.  That  the  complaint  contained  but  one  cause  of  action, 
namely,  that  by  the  plaintiffs,  to  recover  their  debt  from  the  property 
which  S.  &  Co.  refused  to  subject  to  the  process  of  the  court,  and 
upon  which  the  other  defendants  had  claims  adverse  to  plaintiffs ;  and 
that  the  plaintiffs  were  entitled  to  the  relief  demanded.  2.  In  such 
an  action,  the  sheriff  to  whom  the  attachments  have  been  issued,  is  not 
a  necessary  or  proper  party.  He  is  but  the  minister  of  the  court :  he 
may  sometimes  represent  suitors  and  judgment-creditors ;  but  where 
the  suitors  or  creditors  have  a  standing  in  court,  and  are  parties  to  the 
record  to  assert  their  own  rights  and  protect  their  own  interests,  the 
ministerial  officer  of  the  court  is  an  improper  party.  3.  In  such  ac- 
tion, the  attaching  creditors  other  than  the  plaintiff  are  proper  parties 
defendant,  as  having  liens  prior  and  paramount  to  plaintiff,  and  as  be- 
ing necessary  to  a  complete  determination  and  settlement  of  the  ques- 
tions involved.  4.  In  such  action  the  judgment-debtors  of  plaintiff, 
against  whose  property  execution  had  been  issued,  were  held  not  neces- 
sary parties:  because  (1),  the  plaintiff's  rights,  as  against  them  and 
against  the  attached  property,  were  established  by  the  judgment;  and 
(2)  they  had,  since  the  issue  of  the  attachment,  assigned  their  interest 
in  the  attached  property,  and  had  no  claim  to  or  interest  in  the  as- 
signed property.  Supreme  Ct.,  Sp.  T.,  1861,  Skinner  a.  Stuart,  Ante, 
442. 

25.  As  to  what  remedies  are  cumulative.     Jordan  &  Skaneateles  Plank- 
road  Co.  a.  Morley,  23  JV.  F.,  552. 

26.  One  who  has  title  in  fee  and  possession  of  real  property,  subject  to  a 
widow's  right  of  dower  therein,  may  maintain  an  action  against  the 
widow,  under  the  act  of  1855,  ch.  327,  for  an  adjustment  and  appro- 
priation of  the  taxes  and  assessments  which  are  a  lien  thereon,  compel- 
ling the  widow  to  pay  her  proportion  thereof.     Supreme  Ct.,  1861, 
Linden  a.  Graham,  34  Barb.,  316. 

2*7.  An  action  of  trespass,  under  the  statute,  may  be  maintained  by  one 
adjoining  proprietor  of  lands,  against  another,  to  recover  treble  dam- 
ages for  cutting  trees  standing  on  the  line  between  the  lands  of  the 
parties.  Supreme  Ct.,  1861,  Relyea  o.  Beaver,  34  Barb.,  547. 

ATTACHMENT,  6  ;  COMPLAINT;  LIBEL;  MANUFACTURING  CORPORATIONS  ; 
SPECIFIC  PERFORMANCE  ;  USE  AND  OCCUPATION. 
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CERTIORARI. 

1.  Although  the  certiorari  in  criminal  cases,  authorized  by  the  statute 
(2  Rev.  Stat.,  736,  §§  23,  27 ;  741,  §§  23,  27),  is  a  proceeding  before 
judgment ;  and,  after  judgment,  the  proceedings  at  a  trial  can  only  be 
reviewed  by  a  writ  of  error,  the  return  to  which  will  bring  up  the  bill 
of  exceptions ;  yet  the  Supreme  Court  possesses  a  general  supervisory 
power  over  all  inferior  courts  and  jurisdictions,  which  it  exercises  by 
the  common-law  writ  of  certiorari ;  and  this  will  go  in  criminal  as  well 
as  civil  proceedings,  especially  where  a  new  jurisdiction  has  been  cre- 
ated by  statute.     Its  only  office  and  effect,  however,  is  to  bring  up 
jurisdicdonal  questions.     If  the  court  or  tribunal,  whose  proceeding  is 
under  review,  has  acted  within  its  jurisdiction,  the  Supreme  Court  have 
no  power,  upon  a  common-law  certiorari,  to  reverse  what  it  has  done 
for  any  erroneous  or  improvident  decisions  in  matters  of  law  or  of  fact, 
which  may  appear  to  have  been  made, — e.  g.,  they  cannot  review  the 
exercise  of  its  discretion,  by  the  Court  of  Sessions,  in  making  an  order 
for  a  new  trial,  or  consider  whether  there  was  sufficient  cause  or  irreg- 
ularity shown  for  so  doing.     The  only  question  raised  is,  whether  it 
had  jurisdiction  to  do  so.     Sujweme  Ct.,  1861,  People  a.  Donnelly,  21 
Haw.  Pr.,  406. 

2.  Where  judgment  was  obtained  in  the  Supreme  Court,  within  the 
Fourth  District,  upon  which  the  judgment-debtor  was  taken  in  execu- 
tion against  his  person  upon  the  judgment,  and  a  justice  of  the  First 
District,  upon  habeas  corpus,  released  the  debtor  from  imprisonment, — 
Held,  that  a  certiorari  to  review  such  proceedings  should  be  made  re- 
turnable in  the  First  District.      Supreme  Ct.,  1862,  Cald well's  Case, 
Ante,  405. 

3.  On  common-law  certiorari  no  costs  can  be  allowed.    Ib. 

CHATTEL  MORTGAGE. 

Necessity  of  filing  a  chattel  mortgage,  and  of  refiling  every  year,  and  the 
effect  of  omitting.  Thompson  a.  Van  Vechten,  6  Bosw.,  373. 

CLAIM  AND  DELIVERY. 

1.  In  proceedings  of  claim  and  delivery,  in  which  the  value  of  the  prop- 
erty was  stated  at  $40,000,  defendant  gave  an  undertaking  to  reclaim 
the  property  with  four  sureties,  three  of  whom  severally  swore  in  an 
affidavit  annexed  to  the  undertaking,  that  he  was  worth  $20,000;  but 
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subsequently,  on  notice,  these  three  sureties  justified  in  the  aggregate 
amount  of  twice  the  sum  stated  as  the  value  of  the  property. 

Held,  that  as  the  justification  was  sufficient,  the  sheriff  was  bound, 
under  the  provisions  of  the  Code,  §§  211-213,  to  deliver  the  property 
to  the  defendant  The  fact  that  the  amount  specified  in  the  affidavit 
accompanying  the  undertaking,  when  delivered  to  the  sheriff,  was, 
in  the  aggregate,  only  $60,000,  was  immaterial.  The  affidavit  was 
not  required  by  law,  and  was  unnecessary  to  the  validity  of  the  under- 
taking. It  was  a  precautionary  measure  only  on  the  part  of  th« 
sheriff,  to  enable  him  to  judge  of  the  sufficiency  of  the  sureties  for  his 
own  protection.  Tha  right,  however,  of  the  defendant  to  the  delivery 
of  the  property  to  him,  was  dependent  on  the  justification  upon  notice, 
as  required  by  section  212.  When  that  was  perfected,  the  sheriff  was 
bound,  under  that  section,  to  deliver  the  property  to  the  defendant. 
Supreme  Ct.,  Sp.  T.,  1860,  Grant  a.  Booth,  21  How.  Pr.,  354. 
2.  Whether  the  sureties  for  the  plaintiff,  in  proceedings  of  claim  and 
delivery,  are  liable  to  a  third  person  for  a  wrongful  taking  of  the 
goods, —  Query?  Holbrook  a.  Vose,  6  Bosw.,  78. 

COMMITMENT. 

1.  A  commitment  of  a  person  for  refusing  to  answer  a  question,  to  be 
valid,  must,  among  other  things,  show  on  its  face  that  the  court  or 
body  propounding  the  question  was  properly  organized,  and  also  that 
some  action  or  matter  was  pending  before  that  court  or  body  in  rela- 
tion to  which  the  person  was  sworn  as  a  witness,  and  that  the  court 
or  body  had  jurisdiction  over  the  subject-matter  relative  to  which  the 
question  was   propounded.      Supreme  Ct.,  Sp.  T.,  1861,  Matter  of 
Hackley,  21  How.  Pr^  103. 

2.  In  a  commitment  for  contempt  by  a  court  of  general  jurisdiction,  all 
the  preliminaries  to  warrant  the  imprisonment  need  not  be  set  out. 
Supreme  Ct.,  Chambers,  1861,  Davison's  Case,  Ante,  129. 

COMPLAINT. 

1.  A  complaint  which  describes  plaintiff  as  an  executor,  and  states  the 
cause  of  action — e.  g.,  money  received — as  an  indebtedness  due  to  the 
plaintiff  as  executor,  and  that  the  money  was  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff  as  such  executor,  sufficiently  shows 
that  the  plaintiff  sues  in  his  representative  character.  Supreme  Ct., 
1860,  Scranton  a.  Farmers  &  Mechanics'  Bank  of  Rochester,  33 
Barb.,  527. 
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2.  An  averment  in  the  complaint,  that  the  plaintiffs  "  have  been  duly 
appointed  and  qualified  by  the  surrogate  of  the  county  of  New  York, 
to  act  as  the  sole  executors  of  A.  B.,  deceased,"  is  not  sufficient  in  an 
action  to  recover  a  demand  due  to  the  estate  of  the  plaintiff's  testator. 
Supreme  CV.,  Sp.  T.,  1861,  Forrest  a.  Mayor,  <kc.,  of  N.  Y.,  Ante,  350. 

3.  Where  a  complaint  by  a  receiver  alleges  that  he  was  duly  appointed 
receiver,  but  does  not  state  facts  from  which  the  court  can  see  that  he 
was  so  appointed,  the  objection  cannot  be  taken  by  demurrer;  at  least 
not  by  a  demurrer  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     The  proper  remedy  is 
by  motion  to  have  the  complaint  made  more  definite  and  certain. 
Supreme  Ct.,  1860,  Cheney  a.  Fisk,  22  How.  Pr.t  236. 

4.  The  complaint  named  the  plaintiff  as  "Elias  Root,  President  of  the 
Marine  Bank,  an  association  organized,  <fec.,  under  the  act  of  1838, 
who  prosecutes  this  action  for  the  benefit  of  the  said  association,"  and 
it  alleged  that  the  note  in  suit  was  indorsed  and  transferred  to  the 
plaintiff,  and  that  the  plaintiff  was  the  holder  and  owner  of  the  note, 
&c.     Held,  that  this  showed  a  cause  of  action  in  the  bank,  and  was 
sustained  by  proof  that  the  note  was  discounted  by  and  belonged  to 
the  bank.     Actions  brought  by  or  in  behalf  of  a  banking  association 
may  be  prosecuted  in  the  name  of  the  president  thereof  (La^os  of  1838, 
§  21 ;  2  Rev.  Stat.,  5  ed.,  560,  |  194),  or  the  action  may  be  brought 
in  the  name  by  which  the  association  is  known.     [24  Wend.,  345 ; 
1  Sandf.,  693.]     Both  are  corporate  names ;  and  when  the  action  is 
brought  by  the  association  in  the  name  of  its  president,  and  that  fact 
appears,  the  association  is  the  plaintiff,  and  may  be  so  referred  to  in 
all  parts  of  the  complaint  and  in  all  proceedings  in  the  action.     Su- 
preme Ct^  Circuit,  1861,  Root  a.  Price,  22  How.  Pr.,  372. 

5.  Where  a  plaintiff,  in  his  summons  and  complaint,  describes  himself 
as  President  of  the  Bank  of  H.,  and  the  cause  of  action  specified  is  one 
arising  or  accruing  to  such  bank,  if  the  defendant,  by  his  answer,  ex- 
pressly denies  that  the  plaintiff  is  such  corporation,  or  that  there  is 
any  such  corporation  as  the  bank  of  H.,  and  alleges  that  the  plaintiff 
is  not  president  of  any  such  corporation,  and  has  no  authority,  power, 
or  capacity  to  sue  as  such ;  these  issues  are  material,  and  the  plaintiff 
cannot  recover,  unless  he  can  establish  the  allegations  of  his  complaint 
and  sustain  his  corporate  character.     Proof  that  he  is  an  individual 
banker  at  H.,  under  the  designation  of  the  bank  of  H.,  entirely  fails 
to  prove  his  case.     Supreme  Ct.,  1860,  Hallett  a.  Harrower,  33  £arb., 
537. 

6.  That  an  action  brought  on  a  note,  by  an  assignee  for  the  benefit  of 
creditors,  describing  himself  "  assignee  of  D.  &  Co.,"  is  brought  by  the 
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plaintiff  in  his  individual  capacity.     Supreme  Ct^  Sp.  T.,  1861,  Bnt- 
terfield  a.  Macomber,  22  How.  Pr.,  150. 

7.  A  sheriff,  suing  as  such,  need  not  set  forth  the  nature  of  his  title 
to  the  office.     His  authority  de  facto  is  sufficient.     Supreme  Ct.,  1860, 
Kelly  a.  Breusing,  33  Barb.,  123  ;  affirming  S.  C.,  32  /&.,  601. 

8.  In  an  action  by  the  sheriff  against  a  person  having  in  his  possession 
property  belonging  to  the  defendant  in  the  attachment-suit,  a  general 
allegation  that  the  plaintiff  has  title  to  the  property  in  question  by 
virtue  of  a  levy  thereon  under  an  attachment  against  the  property  of 
the  defendant  therein,  to  whom  the  property  in  question  belonged,  is 
sufficient  on  demurrer.     Ib. 

9.  Such  action  need  not  be  alleged  to  have  been  brought  by  the  direc- 
tion of  the  court  or  judge.     Ib. 

10.  An  allegation  that  the  sheriff  left  with  the  defendant  a  "  notice  show- 
ing the  property  levied  on,"  is  sufficiently  specific.     Ib. 

11.  An  allegation  that  the  defendant  in  such  suit  brought  by  the  sheriff 
has  in  his  possession  certain  moneys,  amounting  to  $300,  which  belong 
to  the  defendant  in  the  attachment-suit,  is  a  sufficient  description  of 
the  moneys.     Ib. 

12.  The  complaint  averred  that  the  defendant  agreed  with  the  plaintiff 
to  manufacture  in  a  good,  skilful,  and  workmanlike  manner,  and  de- 
liver to  the  plaintiff  certain  goods,  for  which  the  plaintiff  agreed  to 
pay.     No  time  was  stated  when  or  within  which  they  were  to  be 
manufactured  and  delivered  ;  nor  was  it  stated  at  what  time  payment 
was  to  be  made.     Held,  on  demurrer,  that  this  sufficiently  showed  a 
valid  contract.     The  defendant  had  a  reasonable  time  within  which 
to  manufacture  and  deliver ;  and  the  defendant  was  entitled  to  pay- 
ment on  delivery.     A  valid  contract  was  therefore  stated  in  the  com- 
plaint.    Supreme  Ct.,  Sp.  T.,   1861,  Fickett  a.  Brice,  22  How.  Pr., 
194. 

13.  A  complaint  stating  that  on,  &c.,  the  defendant  became  indebted  to 
the  plaintiff  in  the  sum  of,  &c.,  for  the  use  and  occupation  of  the  plain- 
tiff's premises,  situated  at,  &c.,  and  that  no  part  of  that  sum  has  been 
paid, — states  facts  sufficient  to  constitute  a  cause  of  action.     The  de- 
fendant is  here  informed  that  the  plaintiff  claims  that  the  defendant  has 
occupied  and  used  his  premises,  for  which  he  is  now  indebted  in  a 
certain  sum.     Such  is  the  reasonable  and  plain  intendment  of  the  lan- 
guage used.     A  contract  is  clearly  implied,  that  the  defendant  re- 
quested, or  consented  to  occupy  the  premises,  and  promised  to  pay 
therefor.     [7  N.  Y.,  476.]     The  plaintiff  asserts  that  the  premises  are 
his ;  he  is  therefore  the  landlord.     It  is  not  necessary  to  aver  in  plead- 
ing how   the   relation   of  landlord   and  tenant   arose   between   the 
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parties.     Supreme  Ct.,  Sp.  T.,  1861,  Waters  a.  Clark,   22  How.  Pr., 
104. 

14.  The  plaintiff  can  prove,  under  such  complaint,  an  occupation  under 
a  written  or  parol  agreement  for  hiring,  or  such  facts  as  will  raise  an 
implied  promise  to  pay  for  the  occupation  of  the  premises,  in  case  there 
was  no  express  agreement.     [25  Barb.,  243  ;  12  Abbotts'  Pr.,  104  ; 
12  How.  Pr.,  528  ;  Tayl.  L.  &  T.,  §  636  ;  Com.  L.  &  T.,  141.]     Ib. 

15.  The  omission  to  state  the  time  when  the  defendant  occupied  the 
premises,  and  the  rate  at  which  the  rent  is  claimed,  or  the  period  of 
time  during  which  the  rent  is  in  arrear,  is  not  available  on  demurrer. 
Such  defects  can  be  corrected  on  motion  to  render  the  pleading  more 
definite  and  certain.     Ib. 

16.  A  complaint,  to  be  good,  in  slander  for  words  actionable  only  be- 
cause spoken  of  the  plaintiff  in  his  business  or  profession,  must  con- 
tain appropriate  averments  by  way  of  inducement  and  colloquium.     If 
a  physician  brings  an   action  for  the  speaking  of  words  which   are 
disgraceful  to  him  in  his  profession,  he  must  aver  in  his  complaint, 
that  he  was  a  practising  physician  at  the  time  the  words  were  uttered, 
and  that  they  were  spoken  of  and  concerning  him  in  his  profession ; 
otherwise  it  is  demunable.     Supreme  Ct.,  Sp.  T.,   1861,  Carrol  a. 
White,  33  Barb.,  617. 

17.  The  innuendo  is  of  no  importance  in  a  pleading  where  the  words  laid 
are  actionable  in  themselves.     In  such  case  it  is  wholly  unnecessary  to 
characterize  the  offence  by  an  averment,  and  if  the  offence  be  improper- 
ly characterized  in  the  innuendo,  it  does  not  vitiate  the  pleading.     [16 
Eng.  L.  &  Eq.  R.,  1  ;  16  Pick.,  1-5  ;  25  Wend.,  621,  626.]     Ib. 

18.  Where  plaintiffs  sued  for  the  amount  of  a  bill  of  goods,  before  the 
time  of  credit  given  defendants  had  expired,  alleging  fraud  in  the 
purchase, — Held,  that  the  complaint  was  good  which   charged  that 
plaintiffs  sold  goods  to  the  defendants  to  the  value  of  so  much,  and 
that  defendants  have  not  paid,  &c.     [27  Barb.,  652.]     Supreme  Ct., 
1861,  Kayser  a.  Sichel,  34  Barb.,  84. 

19.  Where  the  complaint  contained  one  count,  so  called,  for  services,  a 
second  count  for  money  paid  to  defendant's  use,  and  a  third  which  al- 
leged fraud  on  the  part  of  the  plaintiff  in  inducing  the  defendant  to 
render  services   and   pay  money,  and  demanded  judgment   for   the 
aggregate  of  the  value  of  the  services  and  the  money  paid  ; — Held, 
that  there  was  no  misjoinder  of  causes  of  action.     The  allegations  of 
fraud  are  not  the  gravamen  of  the  suit,  but  go  to  show  the  plaintiff's 
right  to  rescind  the  contract,     [27  Barb.,  652.]     Supreme  Ct.,  1860, 
Campbell  a.  Wright,  21  How.  Pr.,  9. 

20.  A  complaint  by  a  father,  showing  that  the  negligence  of  the  de- 


NEW  YOKE:  1862.  511 


COMPLAINT. 


fendants'  servant  caused  the  death  of  the  plaintiff's  infant  child,  and 
"that  the  plaintiff  was  and  will  be  compelled  to  pay  $100  for  medical 
attendance,  funeral,  and  other  expenses,  caused  by  the  death  of  his 
son,"  is  sufficient  on  demurrer  under  subdivision  6  of  section  144  of  the 
Code.  Though  no  expenses  can  be  recovered  except  such  as  are  ne- 
cessary and  reasonable,  they  need  not  be  so  described  in  the  com- 
plaint. Supreme  Ct.,  Sp.  T.,  1861,  Boeder  a.  Ormsby,  Ante,  334. 

21.  It  seems,  that  an  averment  in  a  complaint  that  the  plaintiff  is  pos- 
sessed, or  is  the  lawful  owner  and  holder  of  a  note,  is  superfluous  and 
embarrassing.     Supreme  Ct.,  Sp.  T.,  1861,  Chadwick  a.  Booth,  Ante, 
249. 

22.  In  an  action  to  recover  damages  for  the  forcible  and  wrongful  taking 
of  goods  from  the  possession  of  the  plaintiff,  be  need  not  allege  or 
prove  ownership  of  the  goods.     If  ownership  be  alleged  and  denied, 
the  issue  is  immaterial.     [Many  authorities.]     In  such  an  action  the 
defendant  cannot   defend  by  proof  that  the  goods  are  the  property 
of  a  stranger.     N.  Y.  Superior  Ct.,  1860,  Kissam  a.  Roberts,  6  Bosw., 
154. 

23.  Under  a  complaint  which  proceeded  solely  upon  the  alleged  liability 
of  three  defendants  upon  a  promissory  note  made  by  them,  and  proved 
to  be  so  made, — Held,  that  plaintiff  could  not  recover  on  a  liability  of 
two  of  the  defendants  upon  a  previous  note  made  by  them  and  given 
up  and  cancelled.     The  failure  of  the  plaintiff  to  establish  a  right  to 
recover  on  the  note  in  suit  must  be  deemed  not  a  case  of  variance,  but 
a  failure  of  proof.     N.  Y.  Superior  Ct.,  1860,  Lawrence  a.  HcCready, 
6  BOKW.,  329. 

24.  In  an  action  upon  a  policy  of  insurance  against  loss  or  damage  by 
fire,  to  the  goods  of  the  plaintiff,  contained  in  certain  described  prem- 
ises, a  complaint  setting  out  the  substance  of  the  policy,  and  averring 
that  the  plaintiff,  within  the  term  of  the  insurance,  "did  sustain  loss  to 
the  amount  of  $231.08  by  reason  of  a  fire  taking  place  in  the  cellar  of 
the  said  premises  above  mentioned,"  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.     It  should  state  that  the  property  insured 
was  injured  by  fire.    N.  Y.  Superior  Ct.,  1860,  Rodie  a.  Rutgers  Fire 
Ins.  Co.,  6  Bosw.,  23. 

25.  The  precedent  in  Abbotts'  Forms  of  Pleadings,  186,  approved.     Ib. 

26.  A  complaint  in  an  action  to  recover  damages  from  brokers,  which 
shows  that  they  purchased  stock  for  the  plaintiff  to  be  delivered  to  him 
at  his  option  within  a  specified  time,  but  sold  it  meanwhile  against  his 
express  instructions,  need  not  allege  a  demand  and  tender  on  the  part 
of  the  plaintiff.     N.  Y.  Superior  Ct.,  1861,  Clark  a.  Meigs,  Ante,  467. 

27.  It  is  the  duty  of  such  agents  to  keep  the  stock  on  hand.     Ib. 


512  ABBOTTS'  PKACTICE  DIGEST. 


COMPLAINT. 


28.  The  allegation  that  defendants  sold  it  m#y  be  deemed,  on  demurrer, 
to  imply  that  they  had  perfected  the  sale  by  delivery.     Ib. 

29.  One  who  employs  a  broker  is  presumed  to  deal  with  reference  to  the 
customs  of  brokers,  whether  known  to  him  or  not.     In  a  complaint  by 
a  broker  against  his  principal,  it  is  therefore  unnecessary  to  allege  that 
the  latter  knew  of  the  existence  of  a  custom  on  which  the  action  is 
founded.     N.  Y.  Superior  Ct.,  Sp.  T.t  1861,  Whitehouse  a.  Moore, 
Ante,  142. 

30.  A  complaint  on  a  judgment  of  a  foreign  court  of  inferior  jurisdiction 
must  state  facts  showing  that  the  court  had  jurisdiction,  both  of  the 
person  and  of  the  subject-matter.     Supreme  Ct.,  1861,  McLaughlin  a. 
Nichols,  Ante,  244. 

31.  A  complaint  on  a  judgment  of  a  circuit  court  of  another  State, — e.  g., 
the  W.  county  circuit  court  in  New  Jersey, — must  either  aver  the  fact 
of  the  existence  of  a  general  jurisdiction  in  that  court,  or  a  limited 
jurisdiction  which  extended  to  the  cause  of  action  for  which  the  judg- 
ment was  recovered,  whatever  it  was,  and  also  that  the  court  had  or 
obtained  jurisdiction  of  the  persons  of  the  defendants.     Ib. 

32.  A  complaint  against  a  trustee  of  a  moneyed  corporation,  seeking  to 
make  him  personally  liable  for  a  debt  of  the  corporation,  under  1  Rev. 
Stat.,  592,  §  10,  is  bad  on  demurrer,  if  it  shows  that  the  wrongful  acts 
of  the  defendant  were  committed  before  the  corporation  incurred  any 
obligation  to  the  plaintiff.     Supreme  Ct.,  1861,  Ogden  a.  Rollo,  Ante, 
300. 

33.  The  complaint  alleged  that  defendant  purchased  the  property  of  a 
copartnership  under  an  agreement  to  pay  their  debts  out  of  the  prop- 
erty, &c.,  and  that  one  of  the  members  of  the  partnership  individually 
gave  his  note  to  a  creditor  of  the  partnership,  on  the  request  of  de- 
fendant and  on  his  promise  to  pay  the  note,  which,  however,  he  failed 
to  do ;  and  that  the  member  who  made  the  note  had  assigned  to  plain- 
tiff his  claim  to  be  reimbursed. 

Held,  that  this  stated  a  good  cause  of  action ;  but  was  not  sustained 
by  proof  of  an  absolute  conveyance  in  writing  to  defendant,  with  only 
a  parol  agreement  as  to  paying  the  debts ;  and  absence  of  proof  of 
special  request  for,  or  promise  to  pay,  the  note.  N.  Y.  Superior  Ct., 
1860,  Colgrove  a.  Tallmadge,  6  Bosw.,  289. 

34.  A  complaint  which  asks  for  a  receiver  of  the  property  of  a  corpora- 
tion which  is  sued,  without  asking  for  its  dissolution,  and  for  an  in- 
junction against  its  trustees,  without  making  them  parties,  or  even 
stating  who  they  are,  is  defective  and  demurrable.    Supreme  Ct.,  1861, 
Reid  a.  The  Evergreens,  21  How.  Pr.,  319. 

35.  Where  a  complaint  alleges  that  a  note  was  indorsed  by  the  defend- 
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ant,  and  afterwards  transferred  to  the  plaintiff,  and  that  the  latter  is 
possessed  thereof,  an  answer  denying  the  transfer  to  him  puts  his 
title  in  issue,  although  it  does  not  specially  deny  his  possession  of  the 
note.  Possession  is  a  mere  incident  of  the  transfer,  and  evidence  of 
title, — not  a  distinct  allegation.  Supreme  Ct.,  Sp.  T.,  1861,  Chadwick 
a.  Booth,  Ante,  249. 

86.  Where  a  complaint  is  faulty  in  claiming  relief  not  authorized  by  the 
facts  set  forth,  the  defendant's  only  remedy  is  by  motion  to  strike  out 
such  parts  of  the  demand  for  relief  as  are  irrelevant.  Supreme  Ct., 
Sp.  T^  1861,  Lord  a.  Vreeland,  Ante,  195. 

37.  It  seems,  that  in  an  action  on  contract,  that  if  the  summons  in  the 
action  be  for  relief,  and  the  complaint  states  a  cause  of  action  arising 
on  the  plaintiff's  right  to  rescind  a  contract  on  the  ground  of  fraud, 
and  recover  the  original  consideration,  the  complaint  may  be  struck 
out  on  motion.  Supreme  Ct.,  1860,  Campbell  a.  Wright,  21  How. 
Pr.,  9. 

AMENDMENT. 

' 
CONFESSION  OF  JUDGMENT. 

1.  The  Code  (§  383)  requires  the  statement  and  authority  to  enter  judg- 
ment, to  be  signed  by  the  defendant — i.  e.,  by  every  individual  against 
whom  the  judgment  is  to  be  entered.     If  there  are  several  defendants, 
they  constitute  but  one  party  defendant.     One  partner  or  joint-debtor 
cannot  confess  judgment  for  both ;   and  a  judgment  entered  against 
both,  upon  the  confession  of  one,  is  void  against  the  defendant  not 
signing  the  statement,  and  cannot  be  enforced  against,  the  joint  prop- 
erty.    [7  How.  Pr.,  229;    16  Ib.,  203;    10  Ib.,  301.]     Supreme  Ct^ 
Sp.  T.,  1861,  Lambert  a.  Converse,  22  How.  Pr.,  265. 

2.  A  judgment  entered  by  confession,  though  not  confessed  in  conformity 
with  the  provisions  of  the  statute  (Code,  §  383),  is  not  absolutely  and 
utterly  void,  but  voidable  only,  at  the  instance  of  certain  creditors. 
Supreme  Ct.,  1861,  Sheldon  a.  Stryker,  34  Barb^  116 ;  S.  C.,  21  How. 


Pr.,  329. 


CONTEMPT. 


Where  a  guardian  brought  proceedings  to  gain  custody  of  his 
and,  pending  a  certiorari  to  review  a  decision  which  he  had  obtained, 
gained  possession  of  the  wards,  and  removed  them  from  the  State, — 
Held,  that  this  was  a  gross  breach  of  his  duty  as  guardian,  and  a  con- 
tempt of  court.  The  effect  of  the  certiorari  was  to  stay  proceedings  ^ 
and  the  object  of  a  review  by  certiorari  cannot  lawfully  be  thus  de- 
VOL.  XIII.— 33 
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feated.  Such  an  act  is  misconduct  by  which  the  remedies  of  a  party 
may  be  prejudiced,  within  the  meaning  of  2  Rev.  Stat,  534,  and  is 
punishable  as  a  contempt.  Supreme  Ct.,  1861,  People  a.  Kearney,  21 
How.  Pr.,  74. 

2.  A  defendant  being  restrained  by  injunction  from  disposing  of  certain 
property,  left  it  in  the  charge  of  his  clerks  at  his  store,  mixed  indis- 
criminately with  other  property,  and  having  informed  the  clerks  of  the 
existence  of  the  injunction,  left  the  store  without  any  effort  to  separate 
and  identify  the  property,  and  did  not  interfere  personally  in  the  man- 
agement of  the  business  for  some  time  afterwards.     During  his  ab- 
sence his  clerks  sold  some  of  the  property  covered  by  the  injunction. 
Held,  that  the  defendant  had,  by  connivance,  violated  it,  and  was  in 
contempt.     Supreme  Ct.,  Sp.  T.,  1861,  Field  a.  Chapman,  Ante,  320. 

3.  Sections  297  and  301  of  the  Code,  taken  together,  authorize  the  judge 
before  whom  supplementary  proceedings  are  pending,  to  order  the  pay- 
ment of  the  costs  of  the  proceedings,  if  property  be  found  in  the  hands 
of  the  debtor  sufficient  for  that  purpose.     Disobedience  of  such  order 

.  by  the  debtor  may  be  punished  as  a  contempt.     Supreme  Ct.,  Cham- 
bers, 1861,  Kearney's  Case,  Ante,  459. 

4.  Where  a  defendant,  charged  with  contempt,  acquiesced  in  the  regu- 
larity of  the  issuing  of  the  attachment,  and  submitted  to  answer  the 
relator's  interrogatories,  and  again  to  answering  further  interrogatories, 
— Held,  that  when  the  matter  was  brought  to  a  hearing  on  the  inter- 
rogatories and  answers,  it  was  too  late  to  object  that  he  had  not  been 
served  with  a  copy  of  the  judgment  of  the  court,  which  was  the  foun- 
dation of  the  proceeding,  and  of  which  it  appeared  that  he  in  fact  had 
notice.     The  court  will  not  usually  allow  the  effect  of  its  order  to  be 
•wholly  lost  where  the  party  sought  to  be  bound  by  the  order  had  actual 
knowledge  or  notice  of  its  existence,  although  there  might  have  oc- 
curred some  slip  in  the  formal  method  of  bringing  it  home  to  him. 
[9  N.  Y.,  278;    3  Edw.,  236;    4  Paige,  405.]     Supreme  Ct.,  1861, 
People  a.  Kearney,  21  How.  Pr.,  74. 

5.  Though  a  party  in  contempt,  even  when  the  court  has  not  adjudicated 
him  to  be  so,  cannot  be  heard  to  ask  for  a  favor,  he  must  be  heard 
upon  a  matter  of  right.     Supreme  Ct.,  Sp.  T.,  1861,  Field  a.  Chap- 
man, Ante,  320. 

COMMITMENT',  MOTIONS  AND  ORDERS,  17,  18. 

COSTS. 

1.  In  an  action  by  the  personal  representatives  of  a  deceased  judgment- 
creditor,  to  revive  the  judgment  and  obtain  execution,  it  is  in  the  dis- 
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cretion  of  the  court  to  allow  costs  or  not.     [Code,  §  306.]     N.  Y. 
Superior  Ct.,  1861,  Ireland  a.  Litchfield,  22  How.  Pr.,  178. 

2.  Under  the  provisions  of  sections  308  and  309  of  the  Code,  as  the  lat- 
ter is  amended  by  the  Laws  of  1859  (969,  ch.  468,  §  8),  the  court 
have  no  discretion  to  allow,  as  a  court  of  equity,  any  extra  costs  in  ac- 
tions specified  in  section  308,  except  the  allowance  fixed  in  that  sec- 
tion.    Supreme  Ct.,  1861,  Williams  a.  Hernon,  Ante,  297. 

3.  The  allowance  fixed  in  that  section  cannot  be  made  to  any  other  party 
than  the  plaintiff.     Ib. 

4.  It  seems,  that  where  mortgage-creditors,  on  a  foreclosure  of  a  junior 
mortgage,  put  in  an  answer  and  compel  the  plaintiff  to  prove  his  case, 
when  their  rights  might  have  been  properly  protected  by  appearance 
on  the  reference  to  compute  the  amount  due,  they  unnecessarily  in- 
crease the  costs,  and  may  be  properly  called  upon  to  pay  the  costs 
consequent  thereon.     Supreme  Ct.,  Sp.  T.,  1860,  Barnard  a.  Bruce, 
21  How.  Pr.,  360. 

5.  In  such  case  a  direction  in  the  judgment  ordering  the  plaintiff's  costs 
to  be  first  paid  does  not  prejudice  the  prior  mortgage-creditors.     Ib. 

6.  The  provisions  of  2  Rev.  Stat.,  90,  §  41, — which  is  expressly  retained 
in  force  by  §  317  of  the  Code, — does  not  exempt  executors  or  adminis- 
trators from  costs  in  actions  brought  by  themselves.     It  relates  only  to 
actions  brought  against  executors  and  administrators,  not  to  such  as 
are  brought  by  them.     [14  How.  Pr.,  481.]     Hence,  where  in  an  ac- 
tion brought  by  them  the  defendant  prevails  on  a  counter-claim  or 
otherwise,  costs  against  the  plaintiffs  follow,  as  a  matter  of  course. 
Supreme  Ct.  (1861  ?)  Fox  a.  Fox,  22  How.  Pr.,  453. 

7.  The  fact  that  a  receiver,  being  unsuccessful  in  an  action  brought  by 
him,  appeals,  does  not  show  bad  faith  or  mismanagement,  for  which 
he  should  be  charged  personally  with  the  costs.     Supreme  Ct^  Sp. 
T.,  1861,  Devendorf  a.  Dickinson,  21  How.  Pr.,  275. 

8.  The  bad  faith  and  mismanagement  mentioned  in  section  317  of  the 
Code,  are  to  be  understood  as  relating  to  the  commencement  of  the  ac- 
tion and  the  proceedings  therein,  and  not  to  the  conduct  of  the  trustee 
generally  in  the  management  of  the  trust.     Supreme  Ct.,  Sp.  T.,  1861, 
Kimberly  a.  Stewart,  22  How.  Pr.,  281. 

9.  Persons  working  out  their  highway-tax  upon  the  highways,  under  the 
direction  of  a  highway  officer  duly  authorized,  are  to  be  deemed  acting 
in  aid  of  the  officer,  touching  the  duties  of  his  office,  within  the  pro- 
visions of  2  Rev.  Stat,  617,  §  24,  which  gives  double  costs  to  persons 
sued  for  acts  so  done.     Supreme  Ct.,  Sp.  T.,  1861,  Van  Bergen  a. 
Ackles,  21  How.  Pr.,  314. 

10.  On  granting  or  denying  an  application  for  judgment  on  demurrer, 
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made  under  section  247  of  the  Code,  only  the  costs  of  a  motion  can  be 
recovered.  The  notice  of  that  application  is  not  a  notice  of  a  trial  of 
the  action ;  and  the  hearing  of  the  application  is  not  a  trial,  within 
the  meaning  of  the  word  trial,  as  used  in  chapters  2,  3,  4,  and  5  of 
title  8  of  the  Code,  or  as  used  in  section  307,  subd.  3  and  4.  [12  How. 
Pr.,  26  ;  7  Ib.,  97.]  It  is  true,  the  court  decides  the  controversy,  if  it 
holds  the  pleading  alleged  to  be  frivolous,  to  be  so.  But  it  does  not 
determine  the  controversy,  if  it  holds  it  not  to  be  frivolous.  .ZV.  Y~. 
Superior  Ct.,  Sp.  T.,  1862,  Butchers  &  Drovers'  Bank  a.  Jacobson,  22 
How.  Pr.,  470. 

11.  Where  the  court  appoints  a  stenographer  (under  §  256  of  the  Code; 
as  amended,  Laws  of  1860,  ch.  459),  and  orders  the  expenses  thereof 
to  be  paid  by  the  parties  equally,  the  prevailing  parties  cannot  tax  the 
money  thus  paid  as  a  disbursement.     The  Code,  by  requiring  this  ex- 
pense "  to  be  paid  by  the  parties,"  absolutely,  without  any  provision 
that  either  may  reclaim,  in  any  event,  the  sum  paid,  disposes  of  the 
question  by  whom  the  expense  is  to  be  borne.     The  object  of  incurring 
it  is  not  the  relief  of  the  court  alone.     The  parties  are  benefited,  not 
only  by  a  saving  of  time  at  the  trial,  but  by  a  saving  of  labor  and  ex- 
pense in  the  preparation  of  a  case  or  exceptions  and  amendments  there- 
to, if  either  moves  for  a  new  trial.     N.  Y.  Superior  Ct.,  Sp.  T.,  1860, 
Arnoux  a.  Phelan,  21  How.  Pr.,  88. 

12.  An  action  is  not  to  be  deemed  difficult  and  extraordinary,  merely 
because  it  involves  many  questions  of  fact,  and  the  examination  of 
numerous  witnesses,  and  the  trial  consumes  the  time  necessary  for  such 
purpose,  if  no  difficult  questions  of  law  are  shown  to  have  arisen.     Su- 
preme Ct.  (1861  ?)  Fox  a.  Fox,  22  How.  Pr.,  453. 

13.  The  amount  of  an  allowance  under  section  309  of  the  Code,  within 
the  limit  therein  prescribed,  is  discretionary  with  the  special  term,  and 
unless  it  exceeds  that  limit,  or  the  case  is  not  one  in  which  an  allow- 
ance may  be  made,  the  order  is  not  appealable.     Supreme  Ct.,  1861, 
Union  Bank  a.  Mott,  Ante,  247. 

14.  Costs  awarded  on  a  demurrer  to  part  of  a  pleading  are  final,  and  not 
interlocutory  costs.     They  cannot,  therefore,  be  recovered  until  judg- 
ment  is  rendered   upon  all  the  issues.     Supreme  Ct.,  Sp.  T.,  1861, 
Palmer  a.  Smedley,  Ante,  185. 

15.  Where  a  demurrer  had  been  interposed  to  three  of  six  separate  de- 
fences contained  in  an  answer,  and  an  order  made  that  plaintiff  have 
judgment  upon  the  demurrer,  with  costs  fixed  in  the  order,  and  the 
plaintiff  issued  a  precept  for  the  collection  of  the  costs  while  the  issues 
of  fact  were  yet  undetermined, — Held,  that  these  costs  were  neither 
interlocutory  nor  the  costs  of  a  special  motion,  and  that  the  precept 
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must  be  set  aside.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Mora  a.  Sim 
Mutual  Ins.  Co.,  Ante,  304. 

16.  Interlocutory,  in  law,  means  that  which  decides  not  the  cause,  but 
only  settles  some  intervening  matter  relating  to  the  cause.     The  mat- 
ter thus  settled  is  brought  before  the  court  by  special  motion.     Ib. 

17.  Where  the  verdict  is  against  the  evidence,  and  a  new  trial  is  granted 
for  the  error  of  the  jury,  the  party  applying  for  the  new  trial  must  pay 
costs.     Supreme  Ct.,  1861,  North  a.  Sergeant,  33  Barb^  350;  Sp.  T.t 
1862,  East  River  Bant  a.  Hoyt,  22  How.Pr.,  478. 

18.  When  a  new  trial,  upon  the  ground  that  a  verdict  was  against  evi- 
dence, had  been  granted  by  the  general  term  "  upon  payment  of  all 
costs,  after  notice  of  trial,"  and  the  respondent  claimed,  under  the  or- 
der, the  costs  of  the  appeal,  which  included  five  terra-fees, — Held,  on 
appeal  from  an  order  of  the  special  term  disallowing  the  five  term-fees, 
that  the  order  at  general  term  was  informally  entered,  and  that  the 
five  term-fees  should  not  be  included  in  the  costs  to  be  paid  as  a  con- 
dition of  granting  a  new  trial.     Supreme  Ct^  1861,  North  a.  Sargent, 
Ante,  259. 

19.  Where  an  appeal  is  dismissed  in  the  Court  of  Appeals,  with  costs, 
general  costs  of  an  appeal  follow,  and  not  the  mere  costs  of  a  motion ; 
and  this  is  so  whether  the  appeal  be  from  an  order  or  from  a  judg- 
ment.    All  appeals  here  stand  on  the  same  footing.      Ct.  of  Appeals, 
1861,  White  a.  Anthony,  23  N.  Y,  164. 

20.  Where  several  persons  appeal  from  an  order  of  commissioners  of 
highways  laying  out  a  road,  the  referees  appointed  to  decide  upon  the 
appeal,  are  entitled  to  the  fees  of  a  single  appeal  only.     Supreme  Ct., 
1861,  Disosway  a.  Winant,  Ante,  216. 

21.  The  liability  of  the  appellants  in  such  cases  is  joint  and  several,  and 
the  referees  may  recover  their  entire  fees  from  any  one  of  them.     Ib. 

22.  Section  304,  snbd.  3,  4;  §  307,  subd.  3,  5,  7 ;  §§  308,  309,  311,  318,  871, 
of  the  Code  of  Pro. ;  amended  by  the  Act  of  April  23,  1862. 

ABATEMENT,  6  ;  CERTIORABI  ;  DEFENCES,  5  ;  PRECEPT  FOR  COSTS  ;  REF- 
ERENCE, 4  ;  SECURITY  FOR  COSTS. 

COUNTER-CLAIM. 

1.  A  counter-claim,  under  the  Code,  may  be  either  for  liquidated  or  un- 
liquidated damages,  if  they  arise   upon  contract     Supreme  Ct.,  1861, 
Schubart  a.  Harteau,  34  Barb.,  447. 

2.  Where  plaintiff  prosecutes  a  claim  against  defendant,  who  has  a  claim 
against  plaintiff  and  others,  on  contract,  defendant  may  set  up  the 
same  as  a  counter-claim,  and  recover  any  balance  against  the  plaintiff 
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over  plaintiff's  claim,  unless  the  plaintiff  replies  to  the  counter-claim 
that  there  are  others  liable  with  him  as  partners.  [20  Barb.,  477.] 
In  such  case  the  counter-claim  is  good,  so  far  as  to  be  a  set-off  against 
plaintiffs  claim  to  that  amount.  Ib. 

3.  Defendant  purchased  from  plaintiff  a  lot  of  ground,  and  for  part  of  the 
consideration-money,  gave  a  mortgage  thereon.     In  consequence  of  a 
house  standing  on  the  lot,  and  projecting  over  the  adjoining  lot,  de- 
fendant purchased  the  adjoining  lot, — Held,  in  an  action  by  plaintiff 
to  foreclose  the  mortgage,  that  defendant  cannot  set  up  by  way  of 
counter-claim  these  facts  as  a  ground  for  damages  for  the  portion  of  the 
house  which  stood  on  the  adjoining  lot.     Supreme  Ct.,  1861,  Burke  a. 
Nichols,  34  Barb.,  430;  S.  C.,  21  How.  Pr.,  459. 

4.  A  counter-claim  is  not  allowable  in  an  action  of  tort,  for  a  cause  aris- 
ing out  of  the  occurrence  set  forth  in  the  complaint.     Thus,  in  an  ac- 
tion for  an  assault  and  battery,  the  defendant  cannot  set  up  as  a  de- 
fence an  assault  and  battery  committed  upon  him  by  the  plaintiff,  just 
before  the  time  of  the  assault  complained  of.     The  word  "  transaction," 
in  section  150  of  the  Code,  is  used  in  application  to  some  commercial 
or  business  negotiation,  not  to  a  wrong  caused  by  an  act  of  violence  or 
fraud.     The  transactions  meant  were  those  which,  although  not  pre- 
cisely contracts,  yet,  being  dealings  or  business  matters  of  some  kind, 
would  entitle  a  party  to  a  remedy  in  an  action  ex  contractu,  and  would 
entitle  a  defendant  in  such  an  action  to  recoup  any  damages  for  a  cause 
arising  out  of  such  dealings  or  matters.     Supreme  Ct.,  1861,  Barhyte 
a.  Hughes,  33  Barb.,  320. 

5.  The  bills  of  a  bank,  having  been  obtained  by  defendant  after  the  bank 
had  suspended  and  become  insolvent,  cannot  be  used  as  a  set-off  or 
counter-claim,  in  an  action  brought  by  the  receiver  of  the  bank,  upon 
defendant's  note  held  by  the  bank  at  the  time  of  its  failure.     Supreme 
Ct.,  1861,  Diven  a.  Phelps,  34  Barb.,  224.- 

6.  In  an  action  by  the  mortgagee  of  chattels,  against  a  third  person  having 
possession  of  the  chattels,  to  recover  damages  for  a  conversion,  the  claim 
of  the  defendant,  set  up  in  his  answer,  that  he  has  a  lien  on  the  prop- 
erty for  its  keeping,  under  an  agreement  with  the  mortgagor,  made 
before  the  execution  of  the  mortgage,  and  his  demand  that  the  property 
be  sold  to  satisfy  such  lien, — though  this  may  be  a  defence,  is  not  a 
'counter-claim,  for  it  does  not  exist  against  the  plaintiff  nor  arise  out  of 

the  transaction  set  forth  in  the  complaint,  nor  is  it  connected  with  the 
subject  of  the  action.  Hence  the  allegations  of  such  matter  in  the 
answer  are  not  admitted  by  not  replying.  Supreme  Ct.,  1861,  Bissell 
a.  Pearse,  21  How.  Pr.,  130. 

7.  In  an  action  by  a  corporation,  defendant  set  up  as  a  counter-claim  that 
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he  had  been  a  member  of  a  joint-stock  association,  and  the  other  mem- 
bers of  it,  in  violation  of  their  by-laws,  sold  their  shares  to  the  corpora- 
tion plaintiffs,  and  that  they  now  constituted  that  body;  and  that  by 
reason  of  such  sale  defendant's  shares  became  worthless, — Held,  that 
this  did  not  constitute  a  counter-claim  against  plaintiffs.  [3  Abbotts' 
Pr.,  353.]  N.  Y.  Superior  Ct.,  1861,  N.  Y.  Ice  Co.  a.  Parker,  21 
How.  Pr.,  302. 

DEFENCES. 

COUNTIES. 

Where  one  having  a  claim  against  a  county  presents  it  to  the  supervisors, 
who  audit  it  and  allow  a  portion,  the  claimant  cannot  maintain  an  ac- 
tion to  recover  the  part  which  was  not  allowed.  Even  in  cases  where 
no  discretion  is  vested  in  the  supervisors,  and  a  clear  legal  duty  rests 
upon  them  to  cause  the  whole  amount  to  be  levied,  collected,  and  paid 
as  a  county  charge,  which  they  refuse  to  perform,  an  action  will  not  lie 
against  the  board.  The  only  remedy  of  the  creditor  is  by  application 
to  the  court  for  a  mandamus.  [2  Sandf.,  459 ;  10  N.  Y.,  260 ;  2 
Barb.,  294.]  Supreme  Ct.,  1861,  Chase  a.  County  of  Saratoga,  33 
Barb.,  603. 

MANDAMUS,  4,  5. 

COURT. 

Under  the  laws  of  1842  (110,  §  5),  which  provides  that  "no  court  shall 
be  opened,  or  transact  any  business,  in  any  city  or  town,  on  the  day 
such  election  shall  be  held  therein,  unless  it  be  for  the  purpose  of  re- 
ceiving a  verdict  or  discharging  a  jury,  or  the  naturalization  of  foreign- 
ers; and  every  adjournment  of  a  court  in  such  city  or  town,  on  the 
day  next  preceding  the  day  any  such  election  shall  be  held  therein, 
shall  always  be  to  some  other  day  than  the  day  of  such  election,  ex- 
cept such  adjournment  as  may  be  made  after  a  cause  has  been  com- 
mitted to  a  jury.  But  this  section  shall  not  prevent  the  exercise  of  the 
jurisdiction  of  any  single  magistrate  when  it  shall  be  necessary  in  crim- 
inal cases  to  preserve  the  peace  or  to  arrest  offenders," — a  justice  of 
the  peace  is  not  prohibited  by  statute  from  lawfully  rendering  a  judg- 
ment, on  the  day  a  general  election  is  held,  in  a  cause  that  has  been 
tried  before  and  submitted  to  him  on  a  previous  day.  The  only  motive 
of  the  statute  was  to  close  the  courts  on  general  election  days,  so  that 
no  elector  should  be  hindered  or  kept  from  voting,  by  them,  unless 
guilty  of  an  offence,  or  of  threatening  to  commit  one.  The  object  is 
accomplished  when  all  courts  are  stopped  from  transacting  any  business 
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on  such  days,  of  a  civil  nature,  that  requires  the  attendance  of  any 
party,  attorney,  witness,  officer,  or  other  person.  There  was  no  neces- 
sity or  reason  for  prohibiting  courts  from  doing  acts  on  those  days,  that 
judges  or  justices  of  the  peace  could  quietly  perform  without  interfering 
in  the  least  with  their  own  right  or  that  of  any  other  elector  to  go  to 
the  polls  and  deposit  his  ballot.  Supreme  Ct.,  1862,  Rice  a.  Mead,  22 
How.  Pr.,  445. 

COURT  OF  APPEALS. 

1.  New  rules  relating  to  the  calendar  and  preferences  of  causes,  judgments 
by  default,  and  submission  of  papers.     23  N.  Y.,  8. 

2.  Appeal  to,  from   order  refusing  new  trial.      Code  of  Pro.,   §  11;    as 
amended  by  Act  of  April  28,  1862. 

3.  Place  of  cause  on  calendar  on  second  appeal  or  after  dismissal.     Ib.,  §  13. 

CREDITOR'S  ACTION. 

1.  A  creditor's  action  cannot  be  maintained  upon  a  judgment  taken 
against  joint-debtors,  of  whom  a  part  only  have  been  served  with  the 
summons,  and  where  no  excuse  for  the  want  of  such  service  appears. 
Supreme  Ct.,  Sp.  T.,  1861,  Field  a.  Chapman,  Ante,  320. 

2.  Nor  can  it  be  maintained  unless  an  execution  has  been  issued  against 
all  the  judgment-debtors,  and  that  remedy  pursued  to  every  available 
extent.     Ib. 

3.  It  seems,  that  it  cannot  be  commenced  until  sixty  days  after  the  exe- 
cution was  issued,  even  though  the  sheriff  returns  it  unsatisfied  at  an 
earlier  day.     Ib. 

4.  Creditor's  suit  not  maintainable  until  plaintiff  has  recovered  judgment. 
Willetts  a.  Vandenburgh,  34  Barb.,  424. 

5.  An  action  to  set  aside  an  assignment  executed  by  a  judgment-debtor, 
is  not  prematurely  commenced  when  begun  before  the  expiration  of 
the  sixty  days  in  which  the  execution  must  be  returned.     Such  an  ac- 
tion may  be  commenced  as  soon  as  the  execution  is  actually  returned. 
Supreme  Ct.,  1861,  Knauth  a.  Bassett,  34  Barb.,  31. 

6.  Such  an  action  is  brought  in  time,  if  commenced  while  the  assignee 
has  yet  in  his  hands,  unappropriated,  moneys  belonging  to  the  trust, 
where  it  is  the  object  of  the  action  to  reach  that  money.     Ib. 

7.  Where  a  party  has  issued  execution,  and  his  remedy  thereby  against 
property,  which  is  the  proper  subject  of  levy  and  sale,  is  obstructed,  he 
may,  before  return  of  execution,  bring  a  creditor's  action  to  enforce 
his  remedy.     Supreme  Ct.,  Sp.  T.,  1861,  Skinner  a.  Stuart,  Ante,  442. 

CAUSE  OF  ACTION,  25. 
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DEBTOR    AND   CREDITOR. 


CRIMINAL  LAW. 

1.  Severing  and  taking  away  by  one  act,  growing  crops  to  an  amount 
less  than  $25  in  value,  is  not  a  criminal  offence.     Supreme  Ct.,  1861, 
Comfort  a.  Fulton,  Ante,  276. 

2.  A  conviction  for  setting  fire  to  No.  33  G.  street,  under  an  indictment 
for  setting  fire  to  No.  35,  sustained.     Supreme  Ct^  1861,  Hennessey 
a.  People,  21  How.  Prn  239. 

3.  When  the  facts  may  or  may  not  constitute  larceny,  according  to  the 
intent  of  the  prisoner,  this  felonious  intent  is  a  question  which  can  only 
be  found  by  the  jury.     Supreme  Ct.,  1861,  Ellis  a.  People,  21  How. 
Pr.,  356. 

ARREST,  15;  JURISDICTION,  3. 

DAMAGES. 

1.  If  the  plaintiff,  in  an  action  for  libel,  has  proved  the  existence  of  actual 
malice,  that  may  be  considered  by  the  jury  in  aggravation  of  damages ; 
and  those  of  a  punitive  character  may  be  given.    Supreme  Ct.,  Circuit, 
1861,  Littlejohn  a.  Greeley,  Ante,  41. 

2.  This  is  the  only  case  in  which  punitive  damages  can  be  had;  otherwise 
only  those  which  naturally  flow  from  the  utterance  of  a  libel.     Where 
a  malicious  character  stamps  the  publication,  the  jury  may  go  beyond 
the  ordinary  character  of  damages,  and  give  those  which  are  called 
"  punitive."     Ib. 

3.  The  amount  of  the  damages  in  an  action  for  libel  is  in  the  sound  dis- 
cretion of  the  jury.     They  are  intended  to  repair  the  injury  done  to 
the  plaintiff;  and  the  pain  and  mental  suffering  which  he  has  under- 
gone in  consequence  of  the  libel  uttered  against  him,  are  fair  con- 
siderations for  the  jury.     And  in  estimating  the  damages  upon  the 
foregoing  principles,  the  character,  condition,  position,  and  influence  of 
the  respective  parties  are  to  be  taken  into  the  account.     Ib. 

4.  If  the  defendant  has  satisfied  the  jury  that  he  was  not  actuated  by 
malice,  but  published  what  he  did  without  any  malicious  motive,  and 
believing  it  to  be  true,  that  is  to  be  considered  by  fhe  jury,  and  should 
materially  mitigate  the  damages.     Ib. 

ASSESSMENT  OF  DAMAGES. 

DEBTOR  AND  CREDITOR. 

1.  An  agreement  by  a  creditor,  not  under  seal,  to  accept  less  than  the 
full  amount  due,  in  discharge  of  his  claim,  is  void.  N.  Y.  Com.  PL, 
1861,  Von  Gerhard  a.  Lighte,  Ante,  101. 
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2.  An  agreement  so  made  between  an  arrested  debtor  and  his  creditor, 
does  not  exonerate  the  bail  of  the  former.     Ib. 

3.  Of  the  liens  and  priorities  of  chattel  mortgages  and  judgments  in  a 
peculiar  case.     Thompson  a.  Van  Vechten,  6  Bosw.,  373. 

DEFAULT. 

1.  Leave  to  answer  after  default  may  be  denied,  if  the  object  of  putting 
in  an  answer  be  to  enable  the  defendant  to  give  evidence  in  mitigation 
of  damages ;  for  evidence  in  mitigation  may  be  given  by  a  defendant 
on  the  execution  of  a  writ  of  inquiry.     [5  Duer,  646 ;   9  How.  Pr., 
150.]     N.  T.  Superior  Ct.,  Sp.  T.,  1860,  Hays  a.  Benyman,  6  Bosw., 
679. 

2.  Default  obtained  by  a  receiver  who  had  no  knowledge  of  merits, — 
opened  on  excuse  and  imposing  terms.     Selover  a.  Forbes,  22  How. 
Pr.,  477. 

JUDGMENT,  7. 

DEFENCES. 

1.  It  seems,  that  the  fact  that  an  appearance  in  a  suit  in  a  court  of  a 
sister  State  was  unauthorized,  is  not  a  defence  to  an  action  on  the 
judgment,  but  that  the  remedy  is  by  application  to  the  court  in  which 
the  judgment  was  recovered.    Supreme  Ct.,  1862,  Bank  of  Middletown 
a.  Huntington,  Ante,  402. 

2.  On  the  18th  of  the  month  plaintiff  purchased  of  S.  a  note  made  by 
the  defendant,  which  was  overdue.     The  defendant  at  that  time  held 
a  note  made  by  S.,  which  was  also  overdue,  upon  which,  on  the  20th 
of  the  same  month,  he  brought  an  action  against  S.,  and  on  the  29th 
of  that  month,  recovered  a  judgment.     In  an  action  by  the  plaintiff 
upon  the  note  made  by  the  defendant, 

Held,  1.  That  the  defendant  could  not  use  the  note  made  by  S.  as  a 
set-off,  counter-claim,  or  defence,  because  it  was  merged  in  the  judg- 
ment, and  was  noj;  a  subsisting  demand  at  the  time  this  action  was 
commenced. 

2.  That  he  could  not  use  his  judgment  recovered  against  S.,  inas- 
much as  it  was  not  rendered  until  after  the  plaintiff  purchased  the  note 
in  suit,  and  was  not  a  demand  against  S.  at  that  time. 

3.  That  the  fact  of  the  defendant  having  no  notice  of  the  transfer  of 
the  note  in  suit  by  S.,  before  he  recovered  his  judgment  against  S.,  did 
not  change  the  rule.     [10  N.  Y.,  211.]     Supreme  Ct.,  1861,  Lowell  a. 
Lane,  33  Barb.  292. 
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3.  A  subsequent  grantee  cannot  interpose  the  defence  of  usury  to  an 
action  to  foreclose  a  mortgage  made  by  a  prior  owner.     N.  Y.  Superior 
(7/.,  Sp.  T.,  1861,  Chamberlain  a.  Dempsey,  Ante,  61. 

4.  In  an  action  to  recover  the  rent  of  a  store  occupied  by  the  defendants 
under  a  lease  from  the  plaintiffs,  the  defendants,  conceding  that  they 
had  occupied  the  premises  during  the  term,  answered  that  the  plain- 
tiffs, to  induce  them  to  take  the  premises,  fraudulently  represented 
that  the  store  was  a  good,  strong,  and  substantial  building,  fit  to  be 
used  for  the  defendants'  business,  and  that  they,  relying  thereon,  en- 
tered into  the  lease ;  that  these  representations  were  false,  and  that 
plaintiffs  knew  them  to  be.     ffeld,  that  the  answer  was  wholly  insuf- 
ficient as  a  defence  to  the  action,  whether  considered  upon  the  theory 
of  an  implied  warranty,  or  that  of  false  and  fraudulent  representations 
of  material  facts.     Supreme  Ct^  Sp.  71,  1861,  Schemerhorn  a.  Gouge, 
Ante,  315. 

5.  In  an  action  to  recover  possession  of  personal  property  under  a  mort- 
gage, the  defendant  may  interpose  as  a  defence,  an  equitable  right  to 
redeem ;  and  if  the  defendant,  before  retaking  the  property  in  such 
action,  tenders  the  amount  due  to  the  plaintiff,  and  keeps  the  tender 
good,  and  upon  the  trial  a  verdict  is  found  in  favor  of  the  plaintiff  for 
a  less  sum  than  the  tender,  the  plaintiff  is  not  entitled  to  costs.     Su- 
preme Ct.,  1862,  Archer  a.  Cole,  22  How.  Pr.,  411. 

6.  In  an  action  against  the  trustees  of  a  religious  corporation,  to  com- 
pel the  specifi*  performance  of  their  agreement  to  convey  their  real 
estate,  which  sale  has  been  duly  authorized  by  an  order  of  the  Supreme 
Court,  obtained  on  the  petition  of  the  corporation,  it  is  no  defence  that 
since  such  contract  was  made,  a  suit  has  been  commenced  in  that 
court  by  members  of  the  congregation  against  such  trustees,  and  au 
injunction  therein  obtained,  restraining  the  corporation  from  convey- 
ing the  premises, — the  plaintiffs  in  the  former  suit  not  being  parties  to 
the  latter.  The  judgment  in  the  injunction-suit  does  not  bind  the 
plaintiffs  in  the  suit  for  specific  performance,  nor  is  it  evidence  against 
them.  N.  Y.  Superior  Ct.,  1860,  Bowen  a.  Irish  Presbyterian  Con- 
gregation, 6  Bosw.,  245. 

7.  It  is  no  defence  to  an  action  by  an  administrator,  that  the  proper 
parties  were  not  duly  cited  before  the  surrogate.  The  surrogate 
obtains  jurisdiction  of  the  subject,  not  by  the  citations,  but  by  the 
residence  of  the  intestate  within  the  county  at  the  time  of  death.  That 
fact  is  the  only  jurisdictional  fact.  The  other  provisions  of  the  statute 
are  directory,  and  a  non-compliance  with  them  may  be  ground  for  a 
motion  to  vacate,  or  an  appeal  to  reverse,  if  made  or  taken  in  the 
proper  tribunal  and  within  the  proper  time,  but  not  an  objection  col- 
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DEMURRER. 


laterally,  to  the  validity  of  the  letters.     Supreme  Ct.,  Sp.  T.,   1859, 
James  a.  Adams,  22  How.  Pr.,  409. 

8.  Where,  in  an  action  to  charge  defendants,  as  trustees  of  a  corporation 
organized  under  the  general  law  authorizing  the  formation  of  corpora- 
tions for  manufacturing  and  other  purposes,  with  personal  liability  for 
a  debt  of  the  company,  the  defendants  answered  that  at  the  time  the 
debt  matured,  and  for  a  long  time  afterwards,  the  corporation  was 
solvent,  and  its  stockholders  severally  and  individually  liable  for  all  its 
debts,  by  reason  of  the  non-payment  of  its  capital-stock ;  that  the 
plaintiff  neglected  to  institute  suit  for  two  years,  and  that  by  such 
neglect  the  plaintiff  released  and  discharged  the  stockholders  from  per- 
sonal liability  ;  that  no  notice  was  ever  given  to  defendants  of  plaintiffs 
claim,  nor  had  the  defendants  any  opportunity  of  being  subrogated  to 
the  rights  and  remedies  of  the  plaintiff  against  the  corporation  while 
solvent,  nor  against  the  stockholders  before  they  were  released  as  above 
stated : — Held,  on  demurrer  to  the  answer,  that  these  facts  constituted 
no  defence  to  the  action.  JV.  Y.  Superior  Ct.,  1861,  Merchants'  Bank 
a.  Bliss,  Ante,  225. 

AMENDMENT,  4-6  ;  ANSWER  ;  COUNTER-CLAIM  ;  LIMITATIONS  ;  SET-OFF. 

DEMAND  BEFORE  SUIT. 

Demand  before  suit,  when  not  necessary,  to  show  conversion.  Pilsbury 
a.  Webb,  33  Barb.,  213. 

DEMURRER. 

1.  Where  a  complaint  contains  but  one  count  or  statement  of  a  cause 
of  action,  and  the  count  states  facts  constituting  two  or  more  distinct 
causes  of  action,  the  remedy  is  not  by  demurrer,  but  by  motion  to 
strike  out  all  but  one  cause,  for  redundancy,  or  to  compel  the  plaintiff 
to  elect  by  which  he  will  abide.  The  cause  of  demurrer  allowed  by 
§  144,  subd.  5,  of  the  Code, — "that  several  causes  of  action -have 
been  improperly  united," — should  be  construed  in  reference  to  §  167, 
which  declares  what  causes  of  action  may  be  joined  in  the  same  action, 
and  should  be  understood  as  referring  to  causes  of  action  stated  sepa- 
rately, and  not  to  several  distinct  causes  of  action  stated  in  a  single 
count  or  statement  of  a  cause  of  action ;  for  that  would  be  the  same 
thing  as  a  demurrer  for  duplicity,  which  is  understood  to  be  abolished. 
Hence,  if  a  single  count  or  statement  of  a  cause  of  action,  or  one  that 
professes  to  be  that,  is  found  upon  examination  to  contain  more  than 
one  cause  of  action,  it  is  not  liable  to  demurrer  under  the  5th  subdi- 
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DEPOSITION. 


vision  of  §  144  ;  and  that,  although  the  two  causes,  if  stated  separately, 
might  not  be  united  in  one  action ;  but  in  such  cases  the  defend- 
ant's remedy  is  by  motion.  Supreme  Ct^  1860,  Cheney  a.  Fisk,  22 
How.  Pr.,  236.  To  the  same  effect,  Sp.  T.,  1861,  Fickett  a.  Brice, 
76.,  194. 

2.  Demurrer  not  to  be  sustained  for  an  error  which  is  apparently  cleri- 
cal.    Fickett  a.  Brice,  22  How.  Pr.,  194. 

3.  A  pleading  cannot  be  demurred  to  on  the  ground  of  redundancy,  nor 
indefiniteness,  nor  because  it  demands  greater  relief  than  the  facts 
stated  therein  will  justify.     Supreme  Ctn  Sp.  T^   1861,  Roeder  a. 
Ormsby,  Ante,  334. 

4.  Where  the  complaint  averred  that  the  plaintiffs  were  a  corporation 
duly  incorporated  by  the  laws  of  the  State  of  New  Jersey,  with  power 
to  sue  and  be  sued,  and  did  business  in  the  State  of  New  York ;  and 
the  defendant  demurred  to  the  complaint  on  -the  ground  that  it  ap- 
peared .that  the  plaintiffs  had  not  legal  capacity  to  sue ; — Heldy  that 
the  demurrer  was  frivolous.     Supreme  Ct.,  Sp.  T.t  1861,  Elizabethport 
Manufacturing  Co.  a.  Campbell,  Ante,  86. 

5.  A  demurrer  to  a  complaint  following  the  words  of  the  Code  (§  144, 
snbd.  4),  "  that  there  is  a  defect  of  parties  defendant,"  is  defective  in 
not  specifying  the  particular  defect      Supreme  Ct^  Sp.  T.,   1861, 
Skinner  a.  Stuart,  Ante,  442. 

6.  When  two  or  more  plaintiffs  unite  in  bringing  a  joint  action,  and  the 
facts  stated  do  not  show  a  joint  cause  of  action  in  them,  a  demurrer 
•will  lie,  upon  the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.     [Code,  §  144.]     When  husband 
and  wife  unite  in  bringing  an  action,  and  the  complaint  shows  that  one 
alone  must  bring  the  action,  without  the  other,  a  demurrer  will  lie? 
for  the  same  reason.     Supreme  Ct.,  1861,  Mann  a.  Marsh,  21  How. 
Pr.,  372. 

7.  Upon  such  demurrer,  the  proper  judgment  is  for  the  defendant,  with 
leave  to  the  one  who  ought  to  have  sued  alone,  to  amend,  on  payment 
of  costs.     Ib. 

ANSWER,  7,  9 ;  COMPLAINT. 

DEPOSITION. 

1.  A  party  to  an  action  (not  in  the  Supreme  Court)  cannot  be  compelled, 
at  the  instance  of  the  adverse  party,  to  make  an  affidavit  or  deposition 
to  be  used  on  a  pending  motion.  He  could  not  be  compelled  to  do  so 
prior  to  the  Code ;  and  section  389  of  the  Code  provides  expressly  that 
a  party  shall  not  be  examined  on  behalf  of  the  adverse  party,  except  in 
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DISCONTINUANCE. 

the  manner  prescribed  by  ch.  6  of  title  12,  and  that  chapter  does  not 
authorize  it.  JV.  Y.  Superior  Ct.,  1862,  Palmer  a.  Adams,  22  How. 
Pr.,  375;  but  see  Code  of  Pro.,  §  401,  as  amended  by  the  Act  of 
April  23,  1862. 

2.  Proof  that  a  person  who  has  been  examined  de  bene  esse  resides  in  an- 
other State ;  that  he  has  been  seen  there  since  he  was  examined ;  and 
that  the  witness  is  informed  that  he  is  there  at  the  time  of  the  trial, — 
when  the  competency  of  the  evidence  to  establish  his  absence  is  not 
questioned,  is  sufficient  prima  facie  to  entitle  the  deposition  to  be 
read.    [10  Barb.,  175.]     Jf.  Y.  Superior  Ct.,  1860,  Donnell  a.  Walsh, 
6  Bosw.,  621. 

3.  A  party  who  has  caused  a  deposition  to  be  taken  on  his  own  behalf 
does  not  necessarily,  by  offering  and  reading  parts  of  it  in  evidence, 
bind  himself  to  read  it  all,  nor  make  the  whole  of  it  evidence  offered 
and  put  in  by  himself,  nor  make  answers  which  are  irrelevant  or  in- 
competent, admissible.     In  this  respect  the  deposition  of  a  party  taken 
on  his  own  behalf  stands  on  the  same  footing  as  any  other  deposi- 
tion.    If  the  answers  which  the  party  taking  the  deposition  declines 
to  read  are  relevant  and  competent,  the  other  party  may  read  them, 
or  cause  them  to  be  read,  and  use  them  as  evidence  in  his  own  favor. 
N.  Y.  Superior  Ct.,  1860,  Gellatly  a.  Lowery,  6  Bosw.,  113. 

WITNESS. 

• 

DETERMINATION   OF  CONFLICTING   CLAIMS   TO   REAL 
PROPERTY. 

1.  A  proceeding  under  2  Rev.  Stat.,  312,  for  the  determination  of  claims 
to  real  estate,  is  only  authorized  when  the  claims  of  the  defendant  are 
adverse  to  the  party  in  possession.     Supreme  Ct.,  1861,  Onderdonk  a. 
Mott,  34  Barb.,  106. 

2.  Proceedings  cannot  be  instituted  by  one  having  a  life-estate  in  prem- 
ises, under  a  will,  against  the  devisees  in  remainder.     Ib. 

3.  Nor  can  they  be  instituted  by  one  not  in  possession.     Ib. 

DISCONTINUANCE. 

1.  A  submission  of  a  pending  suit  to  arbitrators  is  a  discontinuance  of  the 
action.  [18  Johns.,  22  ;  6  Cow.,  399  ;  1  Wend.,  314;  2  Ib.,  505  ;  12 
Ib.,503;  13  Ib.,  293;  15  Ib.,  99;  19  Ib.,  108;  1  Hill,  610;  3  Sandf., 
4;  3  Barb.,  275;  4  Ib.,  541;  20  Ib.,  262;  11  How.  Pr.,  355;  11 
Paige,  529-533  ;  6  N.  Y.,  44-49;  12  Ib.,  9.]  But  the  parties  may 
so  qualify  the  agreement  of  submission  as  to  avoid  that  result.  They 
may  agree  that  the  submission  shall  not  operate  as  a  discontinuance 
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without  an  award  according  to  its  terms,  and  that  its  effect  shall  be 
merely  to  produce  a  stay  of  proceedings  in  the  action,  until  the  sub- 
mission shall  become  inoperative  or  be  revoked.  Supreme  Ci^  Sp.  T., 
1861,  Buel  a.  Dewey,  22  How.  Pr.,  342. 

2.  Where,  in  an  action  by  a  husband  against  his  wife  and  others,  to  set 
aside  conveyances  of  property,  by  the  husband,  to  a  third  party,  and 
by  the  third  party  to  the  wife,  in  which  action  a  receiver  of  the  prop- 
erty conveyed  had  been  appointed,  the  attorney  for  the  wife  had  re- 
ceived no  compensation  for  his  services,  and  had  in  addition  rendered 
himself  liable  to  pay  fees  of  counsel  associated  witfy  him  in  the  suit  at 
the  wife's  request,  and  the  parties  to  the  action  had  settled  the  suit 
with  notice  to  the  wife's  attorney,  who  then  expressed  his  willingness 
to  waive  compensation  for  his  services  if  the  sums  in  which  he  was 
liable  to  his  associate  counsel  and  his  disbursements  were  paid  him ; — 
Held,  on  appeal  by  the  wife's  attorney  from  orders  discontinuing  the 
action  and  discharging  the  receiver,  that  the  orders  must  be  vacated 
unless  the  plaintiff  consented  to  pay  disbursements  and  counsel-fees  for 
which  the  wife's  attorney  was  liable  or  which  he  had  paid.  Supreme 
Ct.,  1861,  McKenzie  a.  Rhodes,  Ante,  337. 

DISCOVERY  AND  INSPECTION. 

1.  The  provisions  of  the  Code  (§  388)  and  those  of  the  Revised  Statutes 
(2  Rev.  Stat.,  199,  §§  21-27)  provide  concurrent  remedies  for  the 
discovery  of  books,  papers,  <fcc. ;  and  both  proceedings  are  regulated 
by  rules  of  court  (14-17) ;  but  the  remedies  are  distinct.     On  an  ap- 
plication under  the  Code  the  power  of  the  court  is  limited,  by  section 
388,  to  giving,  within  a  specified  time,  an  inspection  and   copy,  or 
permission  to  take  a  copy  of  books,  papers,  and  documents ;  and,  if 
compliance  with  this  order  be  refused,  the  court  may  then,  on  motion, 
exclude  the  paper  from  being  given  in  evidence,  or  punish  the  party  re- 
fusing, or  both.     Supreme  Ct.,  1860,  Pindar  a.  Seaman,  33  Barb^  141. 

2.  An  order  which  required  a  deposit  with  the  clerk,  under  penalties  of 
contempt, — Held,  too  stringent.     Ib. 

DISTRICT  COURTS  (OF  THE  CITY  OF  NEW  YORK). 

1.  The  district  courts  in  the  city  of  New  York  have  not  jurisdiction  of 
actions  claiming  the  delivery  of  personal  property  wrongfully  withheld 
or  detained,  and  to  recover  the  possession  thereof.  Such  jurisdiction 
is  not  expressly  given  by  the  statutes ;  and  inferior  courts,  not  of  rec- 
ord and  not  proceeding  according  to  the  course  of  the  common  law, 
are  confined  strictly  to  the  authority  given  them,  taking  nothing  by 
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implication,  but  must,  in  every  instance,  show  an  express  power.  [1 
Johns.  Gas.,  20 ;  4  Bl.  Com.,  268 ;  3  Burr.,  1366.]  Jf.  Y.  Com.  PI., 
1862,  Loomis  a.  Bowers,  22  How.  Pr.,  361. 

2.  The  act  of  1860,  amending  §  53  of  the  Code, — by  which  courts  of 
justices  of  the  peace  were  given  jurisdiction  over  actions  to  recover  the 
possession  of  personal  property  where  its  value  does  not  exceed  $100, 
— is  not  applicable  to  any  other  than  justices'  courts.     Ib. 

3.  Appeals  from.     Code  of  Pro. ;  as  amended,  Act  of  April  23,  1862. 

ELECTION  OF  REMEDIES. 

One  who  had  sued  to  recover  his  share  of  a  payment  arising  from  a  sale, 
and  for  an  injunction  in  aid  of  his  right, — Held,  to  have  determined 
his  election  between  ratifying  and  avoiding  the  sale.  Cheeseman  a. 
Sturgis,  6  Hosw.,  520. 

CAUSE  OF  ACTION,  14. 


••-MMMftfifc 

EVIDENCE. 

1.  The  court  will  take  notice  of  the  fact,  without  proof,  that  a  judgment 
appealed  from  was  rendered  on  election  day.     Supreme  Ct.,  1862, 
Rice  a.  Mead,  22  How.  Pr.,  445. 

2.  In  an  action  to  charge  trustees  of  a  manufacturing  corporation  with  a 
debt  of  the  company  (Laws  of  1848,  56,  ch.  40),  the  production  of  the 
certificate  of  incorporation,  filed  and  certified  by  the  county  clerk, 
naming  defendants  as  trustees,  together  with  proof  to  show  that  the 
company  acted  under  the  corporate  name  ;  that  they  became  indebted 
to  the  plaintiff;  and  the  allegation  that  no  statement  was  filed  as  re- 
quired by  the  act,  not  being  denied  in  the  answer, — makes  out  a  prima- 
facie  case,  which  puts  the  defendants  to  counter-proofs  or  proof  of  their 
defence,     JV.  Y.  Superior  Ct.,  1861,  Squires  a.  Brown,  22  How.  Pr., 
35. 

3.  The  rule  that  the  court  will  take  judicial  notice  of  the  various  courts 
established  by  law,  and  of  the  judges  presiding  over  them,  does  not 
apply  in  the  case  of  bodies  not  continuous  in  their  nature,  but  sum- 
moned from  time  to  time,  who  are  to  be  summoned  in  a  matter  spe- 
cifically provided,  and  after  being  summoned  are  to  be  organized  and 
sworn  before  they  can  proceed  with  their  duties.     la  the  case  of  such 
bodies,  judicial  notice  cannot  be  taken  that  all  the  prerequisites  have 
been  complied  with.     A  commitment  for  refusing  to  answer  before  the 
grand  jury,  which  simply  states  that  the  grand  jury  came  into  court, 
is  defective.     It  should  set  forth  that  the  jury  of  the  people  of  the 
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State  of  New  York,  etc.,  Lad  been  duly  impanelled  and  sworn,  etc. 
For  aught  that  appears  on  such  a  commitment,  the  question  may  have 
been  propounded  by  a  body,  which,  from  defect  of  organization  or  some 
other  cause,  was  not  a  grand  jury.  The  proper  organization  will  not 
be  presumed  on  habeas  corpus,  but  must  affirmatively  appear  in  the 
commitment.  Supreme  Ct.,  Sp.  T.,  1861,  Matter  of  Hackley,  21  How. 
Pr.,  103. 

4.  Where  stockholders  of  a  manufacturing  corporation  are  sought  to  be 
charged  for  a  debt  of  their  corporation,  a  judgment  against  the  corpo- 
ration is  complete  evidence  to  prove  the  indebtedness  [1  Bosw.,  188] ; 
and  competent  as  against  the  stockholders  of  a  corporation,  much  more 
should  it  be  held  competent  as  against  the  trustees  to  whom  the  man- 
agement of  its  affairs  is  confided.     Even  if  it  be  conceded  that  it  is 
not  conclusive,  and  might  be  overcome  by  proof  that  it  was  obtained 
by  fraud  or  collusion,  or  by  proof  that  no  such  indebtedness  in  fact  ex- 
isted, still  it  is  not  erroneous  to  receive  it  in  evidence  when  offered. 
The  circumstance  that  the  statute  makes  the  trustees  liable  even  with- 
out proof  that  a  judgment  has  been  recovered  against  the  company, 
does  not  affect  the  question.     If  in  any  case  a  judgment  is  prima-facie 
evidence  as  against  a  stockholder  or  trustee,  that  the  debt  exists,  the 
circumstance   that   recovery  of  judgment   must  be  had  before  suit 
brought,  only  makes  the  judgment  serve  the  further  purpose  of  show- 
ing that  the  condition  has  been  complied  with.     N.  Y.  Superior  Ct., 
1861,  Squires  a.  Brown,  22  How.  Pr.,  35. 

5.  In  such  case  an  execution  and  the  return  thereof  is  not  in  anywise 
material,  for  if  the  judgment  was  satisfied,  that  was  matter  of  defence. 
But  the  reception  of  evidence  that  an  execution  "had  been  issued  and 
returned,  where  the  fact  is  put  in  issue  by  the  pleadings,  cannot  in  any 
manner  prejudice  the  defendants.     Ib. 

6.  Under  chapter  94,  of  Laws  of  1850,  as  amended  in  1852  (see  2  Rev. 
Stat.,  4  ed.,  650,  1035),  the  exemplification  of  the  record  of  a  will 
proved  before  a  surrogate  in  this  State,  before  January  1, 1830,  certified 
under  the  seal  of  the  officer  having  the  custody  of  such  record,  may  bo 
received  in  evidence,  with  the  like  effect  as  if  the  original  will  had  been 
produced.     Proof  of  the  execution  of  the  original  will  need  not  be  first 
made,  before  the  exemplified  copy  can  be  read.      The  statute  was 
passed  to  save  the  necessity  of  proving  the  original  will,  where  it  had 
been  already  proved  before  the  surrogate.     Supreme- Ct.,  I860,  Ackley 
a.  Dygert,  33  Barb.,  176. 

7.  In  an  action  on  a  judgment  recovered  in  the  court  of  a  sister  State,  the 
appearance  of  the  defendant,  in  the  action  in  which  such  judgment 
was  recovered,  is  sufficiently  proved,  in  the  absence  of  evidence  to  the 
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contrary,  by  the  entry  of  the  attorney's  name  upon  the  record  of  the 
judgment.  Supreme  Ct.,  1862,  Bank  of  Middletown  a.  Huntington, 
Ante,  402. 

8.  Proof  that  a  transcript  of  a  judgment  had  been  received  by  the  county 
clerk,  and  was  docketed,  and  that  he  furnished  a  transcript  thereof,  is, 
prima  facie,  sufficient  evidence  of  the  docketing.     Per  BRADY,  J.     N. 

T.  Com.  PL,  1861,  Lewis  a.  Ryder,  Ante,  1. 

9.  The  certificate  of  the  clerk  of  the  court  of  special  sessions  in  the  city 
of  New  York,  is  insufficient  evidence  to  show  what  a  witness  testified. 
Supreme  Ct.,  Sp.  T.,  1860,  People  a.  Harris,  21  How.  Pr.,  83. 

10.  It  cannot  be  assumed,  without  proof,  that  a  bank  makes  a  profit  by 
selling  exchange  on  New  York  city  at  one  half  of  one  per  cent.     Su- 
preme Ct.,  1861,  Murray  a.  Barney,  34  Barb.,  336. 

11.  Handwriting  cannot  be  proved  by  comparison   of  hands  [1  Duer, 
343;  9  Cow.,  94;  5  Hill,  182];  though  when  different  instruments 
are  properly  in  evidence  for  other  purposes,  the  handwriting  of  such 
instruments  may  be  compared  by  the  jury,  and  the   genuineness  or 
simulation  of  the  handwriting  in  question  be  inferred  by  such  com- 
parison.    [4  Bev.,  442  ;  5  A.  &  E.,  514.]     Supreme  Ct.,  1861,  Ellis  a. 
People,  21  How.  Pr^  356. 

12.  The  rule  which  excludes  papers,  on  account  of  an  unexplained  alter- 
ation, applies  to  papers  in  possession  of  the  party  to  be  injured  or 
benefited  thereby,  but  not  to  official  documents  not  in  the  custody  or 
under  the  control  of  the  party.     In  the  case  of  an  oath  of  office  which 
was  filed  in  the  office  of  the  magistrate  who  administered  it,  the  pre- 
sumption of  a  fraudulent  alteration  ought  not  to  be  indulged  against 
the  party  making  the  oath,  who  never  afterwards  had  the  custody  of 
the  papers.     Supreme  Ct.,  1861,  Devoy  a.  Mayor,  &c.,  of  N.  Y.,  22 
How.  Pr.,  226. 

13.  Proof  of  an  admission  by  the  buyer  of  the  correctness  of  the  account 
against  him,  there  being  no  dispute  on  the  trial  as  to  the  amount,  is 
proof  of  the  sale  and  delivery  of  the  goods.      N.   Y.   Superior  Ct., 
1861,  N.  Y.  Ice  Co.  a.  Parker,  21  How.  Pr.,  302. 

14.  In  an  action  to  recover  the  value  of  a  promissory  note,  converted  by 
the  defendant,  judgments  against  the  maker,  and  executions  returned 
unsatisfied,  having  been  put  in  evidence  to  show  that  the  note  was  of 
no  value,  it  seems  to  be  admissible  for  the  defendant  to  go  further  and 
prove  that  all  equitable  remedies  had  been  exhausted  by  proceedings 
against  such  maker  supplemental  to  execution,  his  examination,  &c., 
and  that  no  property  could  be  discovered.     N.  Y.  Superior  Ct.,  1860, 
Gellatly  a.  Lowery,  6  JBosw.,  113. 

1-5.  Declarations  of  a  defendant,  not  evidence  in  his  own  favor  unless  the 
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plaintiff,  by  giving  in  evidence  a  part  of  his  statements,  or  facts  raising 
some  presumption  from  his  apparent  silence,  has  made  the  declara- 
tions admissible.  Supreme  Ct.,  1860,  Crosbie  a.  Leary,  6  Boswn 
314. 

16.  Where  the  answer  set  up  that  two  persons,  not  joined  as  defendants, 
were  partners  of  defendants,  and  the  articles  of  copartnership  produced 
in  proof  showed  that  there  was  only  one  person  not  joined, — Held, 
that  the  articles  were  properly  excluded.     Supreme  Ct.,  1861,  Kayser 
a.  Sichel,  34  Barb.,  84. 

17.  Where  the  members  of  a  firm,  or  any  of  them,  set  np  by  way  of  de- 
fence that  other  persons  than  those  sued  are  partners,  the  articles  of  the 
copartnership  are  admissible  to  prove  the  partnership.     The  admis- 
sions of  the  persons  not  joined,  or  of  defendants  themselves,  are  not  to 
be  received  for  such  purpose.     [10  Johns.,  216.]     76. 

18.  In  an  action  by  a  commissioner  to  take  testimony  to  be  used  in  an- 
other State,  to  recover  compensation  for  his  services  as  such  officer,  his 
official  record  is  admissible  as  prima-facie  evidence  of  the  services  per- 
formed.    N.  Y.  Superior  Ct.,  1860,  Bissell  a.  Hamlin,  Ante,  22. 

19.  Though  great  respect  should  be  paid   to  the  opinions  of  scientific 
witnesses,  yet  they  are  no  more  "controlling"  than  those  of  any  other 
class  of  men  when  speaking  upon  subjects  which  lie  within  the  range 
of  common  observation  and  experience.     Supreme  Ct.,  1861,  Behm  a. 
Great  Western  Railway  Co.,  34  Barb.,  256. 

20.  The  opinion  of  a  witness  as  to  the  amount  of  damage  caused  by  a 
trespass,  is  not  competent  evidence.     Supreme  Ct.,  1860,  Rodgers  a. 
Fletcher,  Ante,  299. 

21.  To  a  question  calling  merely  for  such  an  opinion,  and   not  for  the 
facts  upon  which  it  is  based,  a  general  objection  is  sufficient.     Ib. 

22.  In  an  action  for  trespass  brought  since  the  Code,  evidence  of  tres- 
passes committed  anterior  to  the  day  named  in  the  complaint,  may  be 
admissible,     [l  Chit  PI.,  7  ed.,  273.]     The  decision  should  turn  upon 
the  materiality  of  the  variance  from  the  allegation  in  the  complaint, 
and  the  question  whether  the  opposite  party  has  been  misled  or  will 
be  prejudiced  by  the  admission  of  the  testimony.     Supreme  Ct.,  1861, 
Relyea  a.  Beaver,  34  Barb.,  547. 

23.  In  action  for  libel  in  publishing  of  the  plaintiff  the  words,  among 
others,  "  he  was  prominent  in  the  corrupt  legislation  of  last  winter," — 
If  eld,  that  these  words  involved  a  charge  of  personal  corruption;  and 
the  action  could  only  be  sustained  by  proof  that  the  plaintiff  acted  and 
voted  under  mercenary  appliances,  or  that  he  derived  some  personal 
advantage  from  the  acts  or  votes  he  gave.    Supreme  Ct^  Circuit,  1861, 
Littlejohn  a.  Greeley,  Ante,  41. 
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24.  Such  a  publication  is  not  a  privileged  one,  on  the  part  of  the  editor 
of  a  public  journal.     Ib. 

25.  In  an  action  to  charge  trustees  of  a  manufacturing  corporation  with 
a  debt  of  the  company,  plaintiff  offered  in  evidence  a  certificate  or 
due-bill,  signed  for  the  company  by  their  agent.     The  agent  had  been 
examined  as  a  witness,  and  had  testified  to  the  existence  of  the  debt, 
but  did  not  recollect  the  exact  amount,  and  had  referred  to  the  certifi- ' 
cate  as  stating  it. 

Held,  that  the  certificate  or  due- bill  was  admissible.  1.  The  proof 
of  agency  vt  as  prima  facie  sufficient  to  warrant  his  giving  this  due-bill, 
as  a  statement  of  account,  an  original  voucher  for  the  balance  due, 
which,  if  not  contradicted,  disproved,  or  avoided,  was  prima-facie  evi- 
dence of  the  debt  arising  in  the  course  of  the  agency.  [Stor.  on  Ag., 
§  451.]  2.  It  was  competent  to  produce  and  read  it,  to  make  the 
evidence  of  the  agent  (already  prima  facie  sufficient  as  to  the  fact  of 
the  indebtedness)  definite  and  certain  as  to  the  amount  of  the  balance 
to  which  he  had  testified.  JV.  Y.  Superior  Ct.,  1861,  Squires  a. 
Brown,  22  How.  Pr.,  35. 

26.  Rules  of  evidence  as  to  testimony  of  one  of  several  parties  to  a 
fraudulent  combination.     Cuyler  a.  McCartney,  33  Barb.,  165. 

27.  Requisite  evidence  in  ejectment.     Downing  a. -Miller,  33  Barb.,  386. 

28.  In  an  equity  case  to  set  aside  a  deed  for  incompetency  of  the  grantor, 
or  for  the  exercise  of  undue  influence,  where  the  issues  are  ordered  to 
be  tried  by  a  jury,  for  the  purpose  of  instructing  the  conscience  of  the 
court,  it  is  usual  to  allow  great  latitude  in  adducing  evidence.    Supreme 
Ct.,  1861,  Soverhill  a.  Post,  22  How.  Pr.,  386. 

29.  In  an  action  brought  against  a  religious  corporation,  to  compel  the 
specific  performance  of  an  agreement  alleged  to  have  been  executed  by 
the  defendants  under  their  corporate  seal,  and  signed  by  the  proper 
officers,  if  those  allegations  are  not  otherwise  denied  than  by  an  aver 
ment  that  in  executing  the  agreement,  the  officers  acted  without  lawful 
authority,  the  burden  of  showing  that  there  was  some  defect  of  power, 
or  other  invalidity  in  the  execution  of  the  agreement,  is  upon  the  de- 
fendants ;  and  in  default  of  any  evidence  on  the  subject,  the  production 
of  the  agreement  on  the  trial,  with  the  execution  thereof  duly  proved 
before  a  commissioner  of  deeds,  in  a  manner  authorizing  the  same  to 
be  read  in  evidence,  makes  out  the  plaintiff's  case.     Supreme  Ct., 
1860,  Bowen  a.  Irish  Presbyterian  Congregation,  6  £osw.,  245. 

30.  So  of  a  petition  by  the  defendants  to  the  Supreme  Court,  upon  which 
an  order  is  admitted  to  have  been  made  in  that  court  authorizing  them 
to  sell  and  convey,  in  pursuance  of  such  contract.     Ib. 

31.  The  production  of  an  instrument  admitted  to  be  executed  under  the 


NEW  YORK:  1862.  533 


EXECUTION. 


corporate  seal,  and  signed  by  the  proper  officers,  is  prima-facie  evidence 
of  due  execution  by  the  defendants,  and  raises  a  presumption  that  it 
was  executed  by  lawful  authority  of  the  corporation.  This  is  as  true 
of  a  religious  corporation  as  of  any  other.  Ib. 

32.  When  a  defendant  alleges  that  a  bill  of  exchange  drawn  by  him  in 
favor  of  a  payee  named  therein,  was  lent  to  such  payee  for  his  accom- 
modation, and  claims  the  amount  as  a  charge  against  the  payee,  the 
burden  of  proof  is  on  such  drawer  to  prove  the  want  of  consideration. 
Supreme  Ct.,  1860,  Crosbie  a.  Leary,  6  Bosw.,  313. 

33.  Burden  of  proof  in  action  against  town,  on  bonds  given  to  aid  rail- 
road company.     Starin  a.  Town  of  Genoa,  23  W.  Y.,  439. 

34.  Of  the  burden  of  proof  in  action  for  negligence.     Behm  a.  Great 
Western  Railway  Co,  34  Barb^  256. 

35.  Burden  of  proof  and  evidence  of  capacity,  on  the  probate  of  a  will. 
Lake  a.  Ranney,  33  Barb.,  49. 

36.  Presumption  of  legitimacy.     Caujolle  a.  Ferrie,  23  N.  Y.,  90. 

37.  Evidence  of  title  to  office.     People  a.  Zeyst,  23  Jf.  Y.,  140. 

\       NBW  TRIAL,  15,  16;  TRIAL;  WITNESS. 

EXCEPTION. 

1.  An  exception  to  a  charge  should  point  to  the  very  error  complained 
of,  that  if  committed  inadvertently,  it  may  be  corrected.     Supreme 
Ct.,  1861,  Ellis  a.  People,  21  How".  Pr.,  356. 

2.  That  an  exception  to  a  refusal  to  charge,  that  if  the  injury  to  plaintiff 
was  caused  in  part  by  an  unforeseen  cause,  and  in  part  by  a  cause  at- 
tributable to  negligence,  the  plaintiff  could  not  recover,  cannot  be 
sustained.     Supreme  Ct.,  1861,  Behm  a.  Great  Western  Railway  Co., 
34  Barb.,  256. 

3.  That  it  is  no  ground  of  exception  that  the  judge  refused  to  charge 
that  if  defendants,  a  railroad  company,  employed  proper  persons  to 
construct  and  protect  the  embankment,  and  they  were  guilty  of  no 
negligence  in  the  performance  of  «their  duties,  plaintiff  could  not  re- 
cover.    Ib. 

CASK  ;  NEW  TRIAL  ;  TRIAL. 

EXECUTION. 

1.  That  an  execution  upon  a  judgment  cannot  be  issued  upon  the  appli- 
cation of  the  executors  of  a  deceased  plaintiff,  upon  motion.  [2  Duer, 
654,  607,  n.  a. ;  12  How.  Pr.,  537  ;  1  Abbotts'  Pr.,  126.]  N.  Y.  Su- 
perior Ct.,  1861,  Ireland  a.  Litchfield,  22  How.  Pr.,  178. 
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2.  That  section  284  of  the  Code — which  provides  that  "after  the  lapse 
of  five  years  from  the  entry  of  judgment,  an  execution  can  be  issued 
only  by  leave  of  the  court,  upon  motion" — is  only  applicable  where 
the  parties  to  the  judgment  are  living.     Ib. 

3.  A  widow  who  is  a  householder,  and  therefore  entitled  to  an  exemption 
of  certain  of  her  property  from  sale  on  execution,  may  continue  to  be 
deemed  such,  notwithstanding  a  second  marriage.     Supreme  Ct.,  Sp. 
T.,  1861,  Brigham  a.  Bush,  33  Barb.,  596. 

4.  A  threshing-machine  is  not  exempt  from  levy  and  sale  on  execution, 
under  Laws  of  1842,  193,  ch.  157 ;  as  amended  by  Laws  of  1859,  343, 
ch.  134.     It  is  not  a  working  tool  within  the  statute.     Supreme  Ct.t 
1861,  Ford  a.  Johnson,  34  Barb.,  364. 

5.  Although  to  constitute  a  levy  the  officer  must  see  the  goods,  and  they 
must  be  within  his  power,  at  least  so  far  as  to  assert  title  to  them,  in 
the  presence  of  those  who  obstruct  the  execution  of  his  process,  yet  it 
is  not  necessary  that  the  debtor  or  owner  of  the  goods  should  acquiesce 
in  the  levy.     Supreme  Ct.,  1861,   Artisans'  Bank  a.  Tread  well,  34 
Barb.,  553. 

6.  If  one. of  several  partners  has  an  interest  in  the  assets  of  the  partner- 
ship over  and  above  the  claims  of  his  copartners,  and  those  of  the 
creditors  of  the  partnership,  there  is  no  reason  for  the  court  to  inter- 
fere by  injunction  to  restrain  a  sale  of  his  interest  in  the  partnership 
property,  upon  execution  on  a  judgment  against  such  partner  individ- 
ually.    Supreme  Ct.,  Sp.  T.,  1861,  Mowbray  a.  Lawrence,  Ante,  317. 

7.  A  mere  mortgagee  cannot  move  to  set  aside  an  execution  against  the 
land  mortgaged,  though  such  execution  was  irregularly  issued  after  the 
death  of  the  judgment-debtor,  and  without  proceedings  in  the  nature 
of  scire  facias.    Supreme  Ct.,  Sp.  T.,  iSQl,  Frink  a.  Morrison,  Ante,  80. 

8.  The  taking  of  an  appeal  from  a  judgment,  and  giving  the  security 
prescribed  by  the  Code,  do  not  operate  to  discharge  a  previous  levy, 
nor  supersede  an  execution  issued  before  the  appeal  was  taken.   N.  Y. 
Superior  Ct.,  Sp.  T.,  1861,  Strieker  a.  Wakeman,  Ante,  85. 

9.  If  a  judgment-creditor,  after  issuing  execution,  instructs  the  sheriff  to 
levy,  merely  for  the  purpose  of  securing  a  preference  and  to  leave  the 
debtor  in  possession  of  the  property  seized,  such  execution  becomes 
dormant ;  and  a  subsequent  execution  in  favor  of  another  creditor,  de- 
livered to  the  sheriff  before  such  instructions  are  revoked,  has  a  priority 
of  lien.     N.  Y.  Com.  PL,  1861,  Dunderdale  a.  Sauvestre,  Ante,  116. 

10.  When  an  order  of  arrest  has  been  granted  against  a  defendant,  as  a 
provisional  remedy,  an  execution  may  be  issued  against  his  person, 
upon  judgment  against  him,  without  any  order  of  the  court.    Supreme 
Ct.,  1861,  Bull  a.  Melliss,  Ante,  241. 


NEW  YORK :  1862.  535 


EXECUTORS    AND    ADMINISTRATORS. 


11.  A  motion  for  leave  to  issue  such  an  execution,  under  such  circum- 
stances, should  not  be  denied,  but  dismissed.     Ib. 

12.  Execution  against  married  woman  must  be  against  her  separate  property. 
Code  of  Pro.,  §  287  ;  as  amended  by  Act  of  April  23,  1862. 

13.  Execution  against  the  person  can  only  issue  where  an  order  of  arrest  has 
been  served,  or  the  complaint  shows  grounds  of  arrest.     Code  of  Pro., 
§  288 ;  as  amended,  Act  of  April  23,  1862. 

ABATEMENT,  8  ;  MOTIONS  AND  ORDERS,  1 ;  PRECEPT  FOR  COSTS  ;  SUPER- 

8EDEAS. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  decedent  was  a  resident  of  California,  and  died,  leaving  personal 
property  there,  and  holding  a  demand  against  J.,  his  brother.     His 
brother  possessed  himself  of  the  property,  and  died  in  a  foreign  coun- 
try, and  his  administratrix,  appointed  in  California,  took  possession  of 
his  assets  and  brought  the  same  into  this  State. 

Held,  1.  That  the  surrogate  here  had  jurisdiction  to  appoint  an  ad- 
ministrator of  the  estate  of  the  first-mentioned  decedent. 

2.  That  such  administrator  could  maintain  an  action  in  the  courts 
of  this  State  against  the  administratrix  of  J.,  to  recover  the  indebted- 
ness of  the  estate  of  J.  to  the  estate  of  R.  A  foreign  executor,  when 
sued  here,  is  responsible  for  the  assets  which  are  shown  to  have  been 
in  his  possession  within  this  State,  no  matter  where  they  may  have 
been  received.  [7  Cow.,  614  ;  7  Paige,  239  ;  1  Barb.  Ch.,  189.]  Su- 
preme Ct.,  1860,  Gulick  a.  Gulick,  33  Barb.,  92  ;  S.  C.,  21  How.  Pr., 
22. 

2.  Executors  or  administrators  appointed  in  another  State  can  neither 
continue  nor  dismiss  an  appeal  pending  here.     Supreme  Ct.,  Sp.  T., 
1861,  Warren  a.  Eddy,  Ante,  28. 

3.  The  trustee  of  a  fund  for  the  purpose  of  paying  the  same  over  to  an- 
other, is  not  entitled  to  administration  as  a  legatee  to  the  same  extent 
as  if  he  were  the  owner  of  the  fund.     The  intent  of  the  statute  was  to 
give  the  right  to  administer  to  the  party  really  interested  in  the  resi- 
due of  the  estate.     Supreme  Ct.,  1861,  Matter  of  Thompson,  33  Barb., 
334. 

4.  Where  a  legacy  is  given  to  the  treasurer  of  a  society,  for  the  time  be- 
ing, for  the  use  of  the  society,  the  right  to  administer  is  in  the  cestui 
que  trust,  whose  interest  is  to  be  protected.     If  the  cestui  gue  trust  is 
not  a  natural  person,  but  a  corporation,  and  is  therefore  incompetent, 
then  the  next  person  named  in  the  statute  is  entitled  to  administra- 
tion.    Ib. 

5.  The  objection  to  the  grant  of  letters  of  administration  to  an  indi- 
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vidual,  that  he  is  cestui  que  trust  under  the  will,  as  to  a  portion  of  the 
estate,  which  by  the  will  is  placed  in  the  hands  of  the  executors  as 
trustees  for  him,  cannot  be  taken  by  one  who  is  himself  an  applicant 
for  letters  of  administration,  as  being  a  residuary  legatee,  in  trust 
under  the  will.  If  such  an  objection  were  valid,  the  proper  remedy 
would  be  a  proceeding  to  have  a  trustee  appointed  to  take  charge  of 
the  fund  ;  and  the  administrator  and  his  sureties  would  be  in  the  mean 
time,  responsible  for  the  proper  administration.  Ib. 

6.  On  a  proceeding  before  a  surrogate  for  the  sale  of  real  estate  for  the 
payment  of  debts,  the  presentation  of  the  administrator's  petition  to 
the  surrogate,  containing  a  statement  of  the  facts  which  the  statute 
particularly  requires  to  be  set  forth  in  such  petition,  duly  verified  by 
the  oath  of  the  administrator,  and  praying  for  an  order  authorizing 
him  to  mortgage,  sell,  or  lease  the  real  estate  for  the  purpose  of  paying 
the  debts  of  the  intestate,  is  all  that  is  necessary,  in  the  first  instance, 
to  give  the  surrogate  jurisdiction  of  the  subject-matter;  but  when  the 
surrogate  has  once  obtained  jurisdiction  of  the  case  and  of  the  parties? 
if  any  slip  or  irregularity  in  the  subsequent  proceedings  occur,  or  any 
mistake  or  error  of  judgment  happens,  the  whole  proceeding  is  not 
thereby  vitiated  so  as  to  become  a  nullity.     It  is  only  that  which  is 
irregular  in  practice  or  erroneous  in  judgment  that  can  be  taken  ad- 
vantage of  at  all ;  and  only  then  in  a  direct  proceeding  for  the  pur- 
pose, either  by  motion  before  the  .surrogate  or  by  appeal  from  his  de- 
cision.    It  cannot  be  done  by  setting  up  such  irregularity  or  error  of 
judgment  in  avoidance  of  his  acts  or  decrees  in  any  collateral  action. 
[4  Wend.,  436 ;    10  Ib.,   441  ;    1  Hill,   130.]     Supreme   Ct.,  1860, 
Rigney  a.  Coles,  6  JBosw.,  486. 

7.  A  petition  for  an  order  to  sell  the  real  estate  of  an  intestate,  which, 
omits  to  state  that  an  inventory  has  been  filed,  or  that  there  are  debts 
which  the  personal  property  is  insufficient  to  pay,  does  not  state  facts 
sufficient  to  give  jurisdiction  to  the  surrogate,  and  a  sale  under  an  or- 
der made  upon  a  petition  thus  defective  is  not  protected,  or  rendered 
valid  by  the  Laws  of  1850,  ch.  82.     Supreme  Ct.,  1860,  Ackley  a. 
Dygert,  33  Barb.,  177. 

8.  The  statute  does  not  authorize  an  order  directing  the  sale  of  the  in- 
testate's property  on  the  ground,  merely,  that  after  the  distribution  of 
the  proceeds  of  a  former  sale  there  is  a  deficiency  in  the  sum  remain- 
ing for  the  payment  of  debts.     In  such  a  case  there  must  be  new  pro- 
ceedings instituted.     Ib. 

9.  On  a  petition  to  the  surrogate  for  an  order  directing  the  sale  of  the 
real  estate  of  a  decedent  for  the  payment  of  his  debts,  if  there  is  an 
infant  heir  or  devisee,  a  guardian  must  be  appointed  for  such  infant  by 
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the  surrogate,  even  though  it  does  not  appear  from  the  petition  that 
such  infant  is  an  heir  or  devisee.  A  person  cannot  be  devested  of  his 
property  by  being  ignored.  He  has  a  right  to  a  day  in  court,  before 
that  power  can  be  rightfully  exerted.  Ib. 

10.  A  surrogate's  order  for  sale  of  real  estate,  based  upon  a  petition  de- 
fective in  substance,  and  one  based  on  no  petition  or  order  to  show 
MUM,— Held  void.    [1  Hill,  130  ;  3  Barb.,  341  ;  20  Wend.,  241.]    Ib. 

11.  That  the  widow,  having  previously  had  her  dower  assigned  to  her, 
is  not  a  necessary  party  to  the  proceeding.     [5  N.  Y.,  394.]     N.  Y. 
Superior  Ct.,  1860,  Rigney  a.  Coles,  6  Bosw,,  479. 

12.  The  title  of  the  purchaser  is  not  affected  by  an  omission  to  serve  the 
order  on  tenants  in  possession  under  a  lease,  the  term  of  which  has 
expired.    Ib. 

13.  The  caption  of  the  surrogate's  order  to  show  cause  why  leave  should 
not  be  given  to  the  administrator  to  sell,  stated  that  it  was  made  "  At 
a  surrogate's  court  held  ....  at  the  surrogate's  office  in  the  city  of 
New  York,  on  the  llth  of  July,  1843,"  before  the  surrogate;  and  the 
body  of  it  required  "  that  all  persons  interested  in  the  estate,  &c.,  ap- 
pear in  this  court  on  the  30th  of  August  next,  at  10  o'clock  in  the 
forenoon,  to  show  cause,  <fec. ;" — Held,  that  it  sufficiently  designated 
the  time  and  place  where  the  parties  'were  to  appear.     Ib. 

14.  Under  2  Rev.  Stat.,  101, — which  requires  that  an  order  to  show 
cause  why  a  sale  of  real  estate,  for  the  payment  of  decedent's  debts, 
should  not  be  had,  shall  be  published  for  four  weeks  in  a  newspaper 
printed  in  the  county, — publication  only  once  in  each  week,  though  in 
a  daily  paper,  is  sufficient.     [7  Barb.,  39  ;  5  N.  Y.,  497.]     Ib. 

15.  The  omission  of  the  surrogate  to  enter  in  his  book  of  minutes,  ad- 
journments of  proceedings  on  an  application  for  sale  of  real  property, 
does  not  affect  the  title  acquired  under  the  sale.     The  presumption  of 
regularity  in  obtaining  a  judgment  should  not  be  allowed  to  be  gain- 
sayed  for  such  matters,  unless  a  statute  had  peremptorily  directed  a 
formal  minute  to  be  made,  and  invalidated  the  proceedings,  if  it  was 
neglected.    Ib. 

FALSE  IMPRISONMENT. 

Where  a  person  has  been  arrested  upon  a  criminal  charge,  without  any 
competent  evidence  of  his  guilt,  the  magistrate  and  prosecutor  are 
jointly  liable  to  an  action  for  false  imprisonment.  Supreme  Ct.,  1861, 
Comfort  a.  Fulton,  Ante,  276. 
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FORECLOSURE. 

1.  T^here  a  mortgagee  foreclosed  without  joining  the  holder  of  a  subse- 
quent mortgage   upon  the    same   premises,  whose  title   appeared  of 
record,  and  on  the  sale  under  the  foreclosure,  the  first  mortgagee  pur- 
chased the  property  and  received  the  rents  and  profits, — Held,  that  as 
to  the  second  mortgage,  he  merely  became  mortgagee  in  possession, 
and  was  liable  to  account  for  the  rents  and  profits,  and  that  the  utmost 
effect  of  the  foreclosure  and  sale  was  to  transfer  the  equity  of  redemption 
from  the  mortgagor  to  the  plaintiff  in  the  foreclosure.     Supreme  Ct., 
1861,  Walsh  a.  Rutgers  Fire  Ins.  Co.,  Ante,  33. 

2.  In  such  a  case  it  is  regular  and  necessary  for  the  holder  of  the  second 
mortgage  to  institute  a  suit  to  foreclose  his  mortgage,  and  the  plaintiff 
in  the  first  foreclosure  is  properly  made  a  party  defendant.     Ib. 

3.  Under  the  foreclosure  of  the  second  mortgage,  the  prior  mortgagee  in 
possession  is  entitled  to  have  a  sufficient  portion  of  the  proceeds  of 
sale  applied  to  the  payment  of  his  debt  and  costs,  but  no  offer  to  re- 
deem the  premises,  or  pay  the  first  mortgage  is  required.     Ib. 

4.  Where  the  maker  of  the  mortgage  was  a  party  defendant,  and  inter- 
posed the  defence  of  usury,  and  afterwards  withdrew  such  defence  on 
receiving  an  absolute  discharge  of  the  debt  which  the  mortgage  had 
been  given  to  secure,  such  discharge  was  Held,  no  defence  for  the  sub- 
sequent grantee.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Chamberlain  a. 
Dempsey,  Ante,  61. 

5.  The  words  "personal  representatives,"  used  in  the  statute  respecting 
the  foreclosure  of  mortgages  by  advertisement  (Laws  q/"1844,  ch.  346, 
§  2),  mean  "  executors  and  administrators,"  and  not  heirs  or  devisees. 
Supreme  Ct.,  1861,  Anderson  a.  Austin,  34  Barb.,  319. 

6.  Where  there  is  no  "  personal  representative"  to  be  served  with  notice, 
the  provision  of  section  2  is  inoperative,  and  the  foreclosure  will  be 
good  if  conducted  in  the  mode  otherwise  prescribed  in  the  statute.    Ib. 

1.  Mere  delay  in  foreclosing  a  mortgage,  without  any  request  or  notice 
to  foreclose,  and  where  the  interest  has  been  paid,  is  not  enough  to 
charge  on  the  mortgagees  the  consequences  of  a  fall  in  the  value  of  the 
property.  Supreme  Ct.t  1861,  Merchants'  Ins.  Co.  a.  Hinman,  Ante, 
110. 

NOTICE,  4,  5. 

FOREIGN  CORPORATIONS. 

Where  a  foreign  corporation  has  commenced  an  action  in  this  State, 
after  giving  security  for  the  costs  thereof,  as  provided  in  2  Rev.  Stat., 
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457,  §  1,  and  the  sureties  become  insolvent,  the  court  has  no  authority 
to  require  new  or  further  security  to  be  given.  Supreme  Ct.,  Cham- 
bers, 1861,  Slater  Bank  a.  Sturdy,  Ante,  224. 

ATTACHMENT,  1. 


FORMER  ADJUDICATION. 

1.  Persons,  not  parties  to  a  former  action,  are  not  barred  or  estopped 
from  raising,  in  a  subsequent  action,  questions  not  raised  or  passed 
upon  in  the   former.      [7  Barb.,  226;    16  N.  Y.,  575;   9  Ib.,  28.] 
Supreme  Ctn  1861,  Knauth  a.  Bassett,  34  Barb.,  31. 

2.  Where  defendant  hired  plaintiff  to  work  for  him  one  year,  and  sub- 
sequently, at  the  request  of  plaintiff,  released  him  from  further  obliga- 
tion, and  plaintiff  took  a  judgment  by  default  against  defendant  for 
wages  for  September  and  October ; — Held,  in  an  action  to  recover 
wages  for  the  rest  of  the  year,  that  the  defendants  were  not  estopped 
by  the  record  of  the  recovery  against  them  in  the  former  action  from 
showing  that  plaintiff,  before  the  first  recovery,  had  been  discharged 
at  his  own  request,  under  an  agreement  which  vacated  the  contract  of 
employment.    Supreme  Ct.,  1861,  Van  Alstyne  a.  Indiana  P.  &  Cleve- 
land R.  R.  Co.,  34  Barb.,  28 ;  S.  C.,  21  How.  Pr.,  175. 

3.  A  former  action  and  judgment  upon  an  account  constitutes  no  bar, 
as  against  plaintiffs,  to  the  maintenance  by  them  of  an  action  upon  a 
note  given  in  satisfaction  of  the  account.     A  judgment,  to  constitute  a 
bar,  must  be  upon  the  very  point  in  issue.     Both  actions  must  be  in 
substance  and  in  point  of  law  identical,  and  the  same  evidence  admis- 
sible, and  to  some  extent  controlling  in  both.     [6  Hill,  114 ;  1  Smith's 
L.  Cas.,  n.,  443,  545 ;  C.  <fe  H.  Notes,  832-834.]     Supreme  Ct.,  1861, 
Slauson  a.  Englehart,  34  Barb.,  198. 

4.  Where  two  notes  are  given  upon  a  single  consideration,  and  one  has 
been  put  in  suit,  and  facts  directly  in  issue,  which,  if  true,  must  affect 
both  notes  alike,  are  established  by  verdict  and  judgment,  the  verdict 
and  judgment  are  evidence  of  those  facts  in  a  suit  between  the  same 
parties  on  the  other  note.     [3  Cow.,  120;  4  Ib.,  559.]     N.  Y.  Supe- 
rior Ct^  1860,  Treadwell  a.  Stebbins,  6  Bosw.,  547. 

5.  Where  there  are  several  causes  of  action  embraced  in  the  same  com- 
plaint, and  the  recovery  appears  to  be  general,  parol  evidence  is  com- 
petent to  show  upon  which  cause  or  causes  of  action  specified,  the  trial 
was  had  and  judgment  obtained.     [3  Cow.,  120;  8  Wend.,  9.]     Su- 
preme Ct^  1861,  Stedman  a.  Patchin,  34  Barb^  218. 

6.  Such  evidence  does  not  contradict  the  record,  unless  the  party  is 
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allowed  to  show  that  the  judgment  was  upon  a  cause  of  action  not 
specified  in  the  complaint.  Ib. 

7.  Where   the   defence  interposed  was  a  former  judgment  upon   the 
merits,  and  it  appeared  that  iu  the  former  action  the  plaintiff  had 
applied  for  a  discontinuance,  and  declined  to  give  evidence  of  his  de- 
mand, and  that  the  court  had   considered   merely  the  defendant's 
counter-claim ; — Held,  that  the  plaintiff  had  a  right  to  maintain  the 
second  action  for  his  demand.     Supreme  Ct.,  1861,  Jones  a.  Under- 
wood, Ante,  393. 

8.  Defendant  was  owner  of  a  steamboat  runninw  between  Buffalo  and 

O 

Chicago,  and  touching  at  Cleveland,  Ohio.  While  at  Cleveland,  full 
of  passengers  and  freight,  she  was  seized  by  the  sheriff,  at  the  suit  of 
M.,  under  process  issued  out  of  the  Superior  Court  of  Cleveland,  under 
certain  statutes  of  Ohio.  To  effect  the  release  of  the  boat,  the  master 
executed  a  bond  under  the  statute,  conditioned  for  the  return  of  the 
boat  to  satisfy  any  judgment  upon  the  claim,  or  in  default  thereof,  for 
its  payment,  and  he  procured  plaintiff  and  one  P.  to  join  as  sureties. 
On  the  release  of  the  boat,  and  being  informed  by  the  master  of  the 
proceedings,  the  defendant  defended  the  suit  on  his  own  account,  and 
was  defeated.  Held,  that  the  proceedings  and  seizure  appearing  regu- 
lar under  the  statute  of  Ohio,  the  defendant,  by  appearing  and  defend- 
ing the  action,  became  bound  by  the  judgment ;  and  if  so  bound,  the 
record  of  that  judgment  was  conclusive  evidence  against  him  in  an 
action  by  the  plaintiff  for  the  reimbursement  of  money  he  had  been 
compelled  to  pay  as  one  of  the  sureties  in  the  bond.  Supreme  Ct., 
1861,  Stedman  a.  Patchin,  34  Barb.,  218. 

9.  A  judgment  enrolled  is  res  judicata,  as  to  the  matter  in  controversy, 
until  reversed  or  vacated.     So  held,  where  an  appeal  from  such  judg- 
ment was  yet  pending.     Supreme  Ct.,  1861,  Tyler  a.  Willis,  Ante,  369. 

10.  The  principle  of  res  adjudicata  is  applicable  to  a  proceeding  upon 
habeas  corpus  to  obtain  a  discharge  from  enlistment.    N.  Y.  Superior 
Ct.,  Sp.  T.,  1861,  People  a.  Burtnett,  Ante,  8. 

ARREST,  11. 


FRAUD. 

Where  a  defendant  had  made  disposition  of  his  property,  in  good 
faith,  with  no  dishonest  purpose,  at  various  times,  and  for  different  pur- 
poses, by  five  separate  instruments,  three  of  which  were  valid,  and  two, 
in  law,  constructively  fraudulent  against  creditors, — Held,  that  he  had 
not  disposed  of  his  property  with  intent  to  defraud,  within  the  meaning 
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of  the  Code,  §  179,  subd.  5.     Supreme  Ct^  1862,  Caldwell's  Case, 
Ante,  405. 

2.  Active  or  meditated  fraud  in  the  disposition  of  a  debtor's  property,  is 
characterized  by  an  actual  dishonest  intent  governing  the  act.  Con- 
structive fraud  consists  in  innocently  doing  some  act  forbidden,  or 
omitting  to  do  some  act  prescribed,  by  law.  (POTTER,  J.)  Ib. 

ARREST. 


FRAUDULENT  CONVEYANCES. 

One  who  had,  since  the  execution  of  a  fraudulent  assignment,  recovered 
judgment,  for  costs  merely,  against  the  assignor, — Held,  not  a  judg- 
ment-creditor entitled  to  impeach  the  assignment  in  an  action  against 
him  by  the  assignees.  Supreme  Ct^  1860,  Ogden  a.  Prentice,  33 
Barb.,  160. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  2,  3. 


HABEAS  CORPUS. 

1.  An  affidavit  upon  an  application  for  a  habeas  corpus,  if  the  application 
is  made  to  an  officer  residing  not  in  the  county  where  the  petitioner  is 
detained,  but  in  an  adjoining  county,  must  explicitly  state  that  there 
is  no  officer  in  the  former  county,  other  than  the  county  judge,  author- 
ized to  grant  the  writ.     It  is  not  sufficient  to  state  that  the  deponent 
could  find  none.    N.  T.  Superior  Ct.,  Sp.  T.,  1861,  People  a.  Burt- 
nett,  Ante,  8. 

2.  Such  affidavit  is  also  objectionable,  if  made  several  days  previous  to 
the  day  on  which  it  is  used.     Ib. 

3.  If  it  appears,  on  the  return  to  a  writ  of  habeas  corpus,  that  the  pris- 
oner is  detained  in  custody  for  a  contempt  specially  and  plainly  charged 
in  the  commitment  by  some  court  having  authority  to  commit  for  the 
contempt  charged,  it  is  the  duty  of  the  officer  conducting  the  proceed- 
ing forthwith  to  remand  the  prisoner  into  custody.     Supreme   Ct^ 
Chambers,  1861,  Davison's  Case,  Ante,  129  ;  to  similar  effect,  Kearney's 
Case,  Ante,  459. 

4.  On  habeas  corpus  in  behalf  of  a  debtor  taken  under  execution  against 
the  person,  the  regularity  and  propriety  of  the  arrest  may  be  inquired 
into,  so  far  as  to  determine  whether  the  creditor  had  any  right  or 
authority  to  issue  the  process.     The  prisoner  is  unlawfully  detained  if 
there  be  no  judgment,  or  if  the  judgment  be  one  on  which  no  execu- 
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INJUNCTION. 


tion  against  the  person  can  issue  by  law.     Supreme  Ct.,  1862,  Cald- 
well's  Case,  Ante,  405. 

COMMITMENT;  FORMER  ADJUDICATION,  9. 

HIGHWAYS. 

Requisites  and  sufficiency  of  an  application  to  commissioners  of  highways 
for  the  laying  out  of  a  private  road  under  Laws  of  1853,  ch.  174,  §  1. 
Supreme  Ct.,  1861,  People  a.  Taylor,  34  Barb.,  481. 

INDICTMENT. 

1.  An  indictment  under  the  act  of  1860, — prohibiting  frauds  in  sale  of 
passage  tickets, — should  state  the  port  or  place  from  which  the  ticket 
or  instrument  purported  to  entitle  the  person  or  persons  to  a  passage 
or  right  of  passage,  as  one  of  the  circumstances  entering  into  the  stat- 
utory definition  of  the  offence.     Supreme  Ct.,  1861,  Enright  a.  People, 
21  How.  Pr.,  383. 

2.  Under  an  indictment  for  arson,  or  for  murder,  committed  feloniously 
by  casting  the  deceased  into  a  building  on  fire,  which  had  been  felo- 
niously set  on  fire  by  the  prisoner  and  his  associates,  the  prisoner  can- 
not be  committed  of  manslaughter ;  for  arson  is  a  felony,  and  man- 
slaughter is  killing  without  design  while  engaged  in  committing  or 
attempting  a  crime  not  amounting  to  felony.     Supreme  Ct.,  1861, 
Morrisett  a.  People,  21  How.  Pr.,  203. 

INFANTS. 

1.  Proceedings  to  authorize  a  mortgage  of  real  property, — Held,  void  as 
against  minors  having  an  interest,  who  were  not  made  parties.     .A7".  Y. 
Superior  Ct.,  1860,  Horspool  a.  Davis,  6  Bosw.,  581. 

2.  Mode  of  appointment  of  guardian  for  infant  defendant  in  certain  actions. 
Code  of  Pro.,  §  116 ;  as  amended,  Act  of  April  23,  1862. 

CAUSE  OF  ACTION,  4 ;  JURISDICTION,  1 ;  PARTITION. 

INJUNCTION. 

1.  When  the  rights  of  the  parties  to  an  action  are  yet  to  be  ascertained, 
the  power  of  the  court  to  grant  injunctions  ought  not  to  be  so  employ- 
ed as  to  work  a  possible  injury  to  either.     Supreme  Ct.,  Chambers, 
1861,  Gurnee  a.  Odell,  Ante,  264. 

2.  An  injunction  is  the  proper  remedy  for  property-owners  seeking  re- 
lief against  the  construction  of  a  railroad  in  the  streets  of  a  city.     Su- 
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premc  <7/.,  1861,  People  a.  Law,  34  Barb.,  494;  8.  C.,  22  How.  Pr., 
109. 

3.  One  who  is  a  resident  citizen  and  liable  to  be  taxed,  in  a  municipal 
corporation,  cannot,  therefore,  maintain  an  action  to  restrain  or  avoid 
a  corporate  act,  not  affecting  his  private  interest,  as  distinct  from  that 
of  other  inhabitants.     An  act  of  administration  likely  to  produce  taxa- 
tion is  not  a  matter  of  private  or  individual  concern.     It  is  an  affair 
altogether  public ;  and  the  only  remedial  process  against  an  abuse  of 
administrative  power  tending  to  taxation  which  one  can  have  is  fur- 
nished by  the  elective  franchise,  or  a  proceeding  in  behalf  of  the  State, 
or,  in  the  case  of  an  act  without  jurisdiction,  in  treating  the  attempt  to 
enforce  the  illegal  tax  as  a  matter  of  trespass.    [18  N.  Y.,  155.]    There 
is  no  distinction  in  this  respect  between  counties  or  towns  and  cities. 
Ct.  of  Appeals,  1861,  Roosevelt  a.  Draper,  23  N.  Y.,  318;  affirming 
S.  C.,  7  Abbotts'  Pr.,  108. 

4.  Nor  can  such  a  suit  be  maintained  by  an  inhabitant  who  is  also  a 
creditor,  holding  the  public  stock  of  the  corporation,  to  avoid  an  alien- 
ation of  its  property  upon  which  he  has  no  specific  or  general  lien,  and 
which  is  not  shown  to  be  essential  to  the  security  of  the  corporate 
creditors.    76. 

5.  Where,  upon  an  undertaking  insufficient  to  indemnify  the  defendant 
against  loss,  an  injunction  had  been  granted,  forbidding  him  to  move  a 
canal-boat  in  his  possession,  and  of  which  he  claimed  to  be  the  owner, 
near  the  close  of  navigation,  when  freights  were  high,  and  a  brief  delay 
might  have  caused  the  loss  of  a  trip ; — Held,  that  the  injunction  should 
be  modified  so  far  as  to  permit  the  defendant  to  employ  the  boat  in 
the  usual  and  customary  method  upon  the  canals  of  this  State,  and 
upon  the  Hudson  river,  not  removing  the  same  out  of  the  State.     Su- 
preme Ct.,  Chambers,  1861,  Gurnee  a.  Odell,  Ante,  264. 

6.  The  court  will  not  interfere  by  injunction  to  restrain  the  sale  of  the 
interest  of  one  partner  in  copartnership  property,  under  a  judgment  and 
execution  against  such  partner  for  a  debt  due  from  him  individually, 
where  there  are  no  averments  in  the  complaint  to  show  that  the  debt- 
or in  the  execution  has  not  some  interest  in  the  property  levied  on, 
after  the  satisfaction  of  the  partnership  debts,  and  after  deducting  the 
interest  of  the  solvent  partners  from  the  partnership  estate.     Supreme 
Ct^  Sp.  T.,  1861,  Mowbray  a.  Lawrence,  Ante,  317. 

7.  Though  it  may  be  that  where  there  are  clear  and  absolute  negative 
stipulations  on  the  part  of  a  party,  for  personal  services,  involving  in 
part  the  exercise  of  intellectual  qualities,  and  a  special  case  of  the  im- 
possibility or  great  difficulty  of  measuring  damages  is  presented,  that 
the  jurisdiction  to  forbid  the  violation  of  such  covenants  may,  per- 
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haps,  exist,  the  agreement  of  a  danseuse  is  not  one  of  such  character, 
and  falls  within  the  cases  in  which  an  injunction  is  refused.  N.  Y. 
Superior  Ct.,  1861,  Butler  a.  Galletti,  21  How.  Pr.,  465. 

8.  Where  it  appears  that  the  plaintiff  is  fully  protected  by  his  possession 
of  the  premises,  and  by  the  filing  of  a  notice  of  Us  pendens  against  any 
alienation  or  disposition  of  the  property,  no  injunction  for  the  preven- 
tion thereof  is  necessary.     Especially  where,  under  the  circumstances, 
the  plaintiff' s  right  to  ultimate  relief  is  too  doubtful  to  entitle  him  to 
a  preliminary  injunction.     Supreme  Ct.,  Sp.  T.,  1860,  Mills  a.  Mills, 
21  How.  Pr.,  437. 

9.  That  a  court  of  equity  will  not  lend  its  aid  to  restrain  by  injunction 
the  commission  of  any  act  injurious  to  the  plaintiff,  where  compensa- 
tion in  damages  can  be  recovered  at  law.     Jf.  Y.  Superior  Ct.,  Sp. 
T.,  1862,  Balcorn  a.  Julien,  22  How.  Pr.,  349. 

10.  An  injunction  should  not  be  allowed,  nor  a  receiver  appointed,  to 
prevent  a  defendant  from  disposing  of  ordinary  commercial  property, 
where  the  title  is  in  any  doubt,  and  the  pecuniary  responsibility  of  the 
defendant  is  unquestioned.     Supreme  Ct.,  1859,  Power  a.  Alger,  Ante, 
284,  475. 

11.  Where  an  insolvent  corporation  was  suffering  creditors  of  a  certain 
class  to  obtain  judgment  to  an  amount  greater  than  one  half  the  value 
of  its  property,  with  the  view  to  give  such  creditors  a  preference ; — 
Held,  in  an  action  by  a  creditor  at  large  to  dissolve  the  company  and 

•  distribute  its  assets,  that  such  course  on  the  part  of  the  trustees  was 
illegal,  and  that  the  creditors  so  proposing  to  take  judgment  should  be 
enjoined  from  further  proceeding  in  their  actions,  with  the  exception  of 
entering  judgment  to  stand  as  security  for  their  respective  claims. 
Supreme  Ct.,  Chambers,  1861,  Galway  a.  TJ.  S.  Steam  Sugar  Refining 
Co.,  Ante,  211. 

12.  When  a  defendant,  while  in  contempt  for  violation  of  an  injunction, 
moves  for  its  dissolution,  and  is  entitled  on  the  merits  thereto,  his  mo- 
tion should  be  granted  on  payment  of  costs  of  the  proceedings  taken 
for  his  punishment.     Supreme  Ct.,  Sp.  T.,  1861,  Field  a.  Chapman, 
Ante,  320. 

13.  Where  the  security  is  too  small,  or  the  answer  denies  the  allegations 
of  the  complaint,  an  injunction  should  be  dissolved  ;  but  in  an  impor- 
tant case  the  court  allowed  a  stay,  on  granting  the  dissolution,  pro- 
vided plaintiff  gave   sufficient  security.      Supreme  Ct.,  Sp.  T.,  1861, 
Ryckman  «.  Coleman,  21  How.  Pr.,  404. 

14.  It  is  not  usual  to  retain  an  injunction  where  the  answer  denies  all 
the  allegations  on  which  the  claim  therefor  is  based.     Ib. 

15.  That  an  injunction  against  a  religious  corporation,  restraining  them 
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from  completing  a  sale  of  their  real  property,  under  a  previous  order 
of  the  same  court,  is  not,  as  to  third  parties,  a  revocation  of  such  order. 
2f.  Y.  Superior  Ct^  1860,  Bowen  a.  Irish  Presbyterian  Congregation, 
6  Bosw.,  245. 

JOINDER  OF  ACTIONS. 

1.  A  cause  of  action  against  a  legatee  or  devisee,  who  has  accepted  a  be- 
quest charged  with  a  payment,  but  does  not  appear  to  have  made  any 

•  express  promise  to  pay  the  charge,  to  recover  from  him  payment  of 
such  charge,  is  a  cause  of  action  of  an  equitable  nature,  and  cannot  be 
joined  with  causes  of  action  against  the  same  defendant  on  contract, 
which  are  of  a  legal  nature.  Supreme  Ct.,  1860,  Gridley  a.  Gridley, 
33  'Barb.,  250. 

2.  The  joinder  of  a  cause  of  action  against  a  surviving  partner  with  one 
against  the  administrator  of  the  deceased  partner  for  the  same  debt, 
must  be  objected  to  by  demurrer.     The  defect  is  waived  by  answering 
the  complaint.     N.  Y.  Superior  Ct.,  1860,  Wright  a.  Storrs,  6  Bosw., 
600. 

DEMURRER  ;  PARTIES,  35. 

JOINT-DEBTORS. 

The  provisions  of  the  Code  respecting  joint-debtors  (section  136)r  which 
declare  that  when  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  but  not  on  all,  the  plaintiff 
may  proceed  against  the  defendant  served,  and  take  judgment  against 
all,  and  which  may  be  enforced  against  the  joint  property  of  all,  and 
the  individual  property  of  the  defendant  served, — are  a  substitute  for 
former  statutory  regulations ;  and  all  were  designed  to  obviate  the 
necessity  of  bringing  in  all  the  defendants  in  a  joint  action,  or  proceed- 
ing to  outlawry  against  those  not  served  with  process  before  the  action 
could  be  proceeded  in  as  against  those  served  with  process.  The  stat- 
ute is  designed  to  facilitate  proceedings  in  actions  commenced  by  the 
service  of  summons,  and  its  operation  and  effect  are  confined  to  cases 
within  its  terras.  It  does  not  authorize  a  judgment  to  be  entered  as 
against  joint-debtors,  by  the  voluntary  confession  of  one  of  several 
debtors.  [7  How.  Pr.,  229.]  Supreme  Ct.,  Sp.  T.,  1861,  Lambert  a. 
Converse,  22  How.  Pr.,  265. 

JUDGMENT,  4. 
VOL.  XIII.— 36 
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JUDGMENT. 

1.  Where,  in  an  action  for  the  recovery  of  money,  the  answer  admits  the 
debt,  but  sets  up  a  counter-claim,  which  is  admitted  by  the  plaintiff 
he  may  enter  judgment  for  the  balance  and  interest,  without  serving  a 
notice  of  assessment  by  the  clerk.     For  it  seems  that  in  such  case  no 
assessment  is  necessary.     Supreme  Ct.,  Sp.  T.,  1861,  Bobbins  a.  Wat- 
son, 22  How.  Pr.,  293. 

2.  The  absence  of  a  material  witness  will  be  no  ground  for  denying  judg- 
ment and  awarding  a  writ  of  inquiry,  if  it  appears  that  the  witness  has 
been  in  the  city  several  times  since  the  action  was  brought,  and  no 
reason  is  given  for  not  taking  his  testimony.     Superior  Ct.,  Sp.  T., 

1860,  Hays  a.  Berrymau,  6  Bosw.,  679. 

3.  Where  a  plaintiff's  proceedings  had  been  stayed  until  a  motion  was 
decided,  and  the  decision  of  that  motion  contained  a  continuance  of 
the  stay,  and  the  plaintiff  entered  judgment  before  the  service  of  a 
copy  of  the  order  made  upon  such  decision, — Held,  that  the  judgment 
was  irregularly  entered,  and  should  be  vacated.     Supreme  Ct.,  Sp.  T., 

1861,  Warren  a.  Wendell,  Ante,  187. 

4.  In  actions  against  joint-debtors,  where  only  one  is  served  with  process, 
it  is  regular  to  take  judgment  against  both,  and  enforce  such  judgment 
against  the  joint  property  of  both  defendants,  and  the  individual  prop- 
erty of  the  one  served.     Supreme  Ct.,  Sp.  T.,  1861,  Lahey  a.  Kingon, 
Ante,  192. 

5.  A  judgment,  in  an  action  tried  by  the  court,  is  not  void  by  reason  of 
the  failure  of  the  judge  who  tried  the  cause  to  file  the  decision  in 
•writing,  contemplated  by  section  267  of  the  Code.     JV.  Y.  Superior 
Ct.,  Chambers,  1862,  Lewis  a.  Jones,  Ante,  427. 

6.  A  judgment  is  not  irregular,  though  not  signed  by  the  clerk ;  at  least 
not  void,  so  as  to  enable  a  third  person  to  object  to  its  validity  on  that 
ground.      [Code,  §§  280,  281 ;    3  Rev.  Stat.,  638,  5  ed.,  §  10;    Laws 
of  1847,  ch.  280,  §  53.]     Supreme  Ct.,  1861,  Artisans'  Bank  a.  Tread- 
well,  34  Barb.,  553. 

7.  Where  the  defendant,  by  his  answer,  denies  all  the  facts  stated  in  the 
complaint,  judgment  cannot  be  taken,  even  by  default,  without  evi- 
dence.    Supreme  Ct.,  1861,  Patten  a.  Hazewell,  34  Barb.,  421. 

8.  On  motion  to  release  a  purchaser  under  a  judgment  in  foreclosure,  the 
fact  that  the  papers  in  the  action  are  not  all  sewed  together,  does  not 
constitute  a  good  objection,  if  they  are  all  on  file.     It  is  the  duty  of 
the  clerk  to  attach  them  together;  and  any  party  having  an  interest 
in  having  them   attached,    can    take    proceedings  to  have  it  done. 
Supreme  Ct.,  Sp.  T.,  1862,  Earle  a.  Barnard,  22  How.  Pr.,  437. 


NEW  YORK:   1862.  547 


JUDGMENT. 


9.  A  judgment  upon  a  final  accounting  tetween  partners,  that  one  shall 
pay  an  ascertained  balance  to  another,  assumes  that  the  sum  so  ad- 
judged has  been  duly  ascertained  to  be  due  to  such  partner  upon  a 
full  settlement  of  the  partnership  accounts,  and  after  payment  of  all 
the  partnership  debts.     Supreme  Ct.,  1861,  Hayes  a.  Reese,  34  Barb , 
151. 

10.  The  character,  description,  and  amount  of  the  partnership  debts  is  a 
subject  within  the  necessary  and  legitimate  scope  of  the  litigation  re- 
sulting in  the  recovery  of  a  judgment  by  one  partner  against  an- 
other.   Jb. 

11.  An  erroneous  judgment  is  valid  until  reversed,  and  an  execution 
issued  thereon,  and  a  sale  of  property  in  virtue  thereof,  are  regular  and 
lawful,  and  do  not  become  irregular  or  unlawful,  by  a  subsequent  re- 
versal of  the  judgment.     [1  Lev.,   95 ;  7  Com.  Dig.,  499  ;  1  Keb., 
822;  1  Cow.,  622,  711,  735;  3  Sandf.,  323;  19  Barb.,  283.]     Su- 
preme Ct.,  1861,  Kissock  a.  Grant,  34  Barb.,  144. 

12.  An  order  of  the  court  below,  making  the  judgment  of  the  Court  of 
Appeals  the  judgment  of  the  court  to  which  it  sends  its  remittitur,  is 
an  order  of  course ;  and  the  omission  to  enter  it  is  a  formal  irregularity 
which  the  court  below  may  amend,  and  which  on  appeal  from  subse- 
quent orders  will  be  disregarded  in  the  Court  of  Appeals.      Ct.  of  Ap- 
peals, 1861,  Chautauqua  County  Bank  a.  While,  23  N.  T^  347. 

13.  It  seems,  however,  to  be  the  better  practice  to  make  a  formal  motion 
in  the  court  below,  on  filing  the  remittitur.     Ib. 

14.  A  judgment  not  absolutely  null  and  void,  and  remaining  upon  the 
records  of  the  court  unvacated,  and  apparently  in  full  force,  cannot  be 
impeached   collaterally ;  and  the  record  should  not  be  rejected  when, 
offered  in  evidence  by  a  sheriff  to  justify  a  seizure  of  property.     Su- 
preme Ct.,  1861,  Sheldon  a.  Stryker,  34  Barb.,  116  ;  S.  C.,  21  How. 
Pr.,  329. 

15.  A  subsequent  purchaser  under  a  judgment-debtor,  must  proceed  by 
suit  or  motion  directly  against  the  judgment,  in  order  to  avail  himself 
of  its  defects.     Ib. 

16.  A  judgment  should  not  be  set  aside,  on  motion  of  one  having  a  sub- 
sequent lien,  upon  the  ground  that  it  has  been  satisfied,  if  the  evidence 
is  conflicting.     The  lienor  must  resort  to  an  action  for  the  purpose. 
Supreme  Ct.,  Sp.  T.,  1861,  Frink  a.  Morrison,  Ante,  80. 

17.  Where,  in  an  action  against  joint-debtors,  an  attorney  entered  an  ap- 
pearance for  both  defendants,  by  authority  from  one  of  them,  and  con- 
sented that  the  plaintiff  might  take  judgment  against  both  for  a  sum 
named  ; — Held,  that,  conceding  that  the  assent  of  the  party  who  did 
not  direct  an  appearance  could  not  be  inferred,  this  furnished  no  ground 
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for  setting  aside  the  judgment.     Supreme  Ct.,  Sp.  T.,  1861,  Lakey  a. 
Kingon,  Ante,  192. 

18.  A  judgment  should  not  be  opened  to  the  prejudice  of  the  plaintiff, 
merely  to  enable  the  defendant  to  interpose  a  counter-claim,  which  he 
may  enforce  by  action.     Ib. 

19.  Where  there  has  arisen  since  a  judgment  was  entered,  new  matter 
of  such  a  nature  that  it  is  clear  that  the  judgment  ought  not  to  be  ex- 
ecuted, the  court  will  give  relief  against  the  judgment  upon  a  motion 
to  vacate  the  same,  provided  the  facts  are  undisputed.     [4  Johns.,  191 ; 
4  Duer,  148;  3  Comst.,  221;  18  How.  U.  S.,  421.]     Supreme   Ct., 
1861,  Wetmore  a.  Law,  34  Barb.,  515  ;  S.  C.,  22  How.  Pr.,  131. 

20.  The  judgment  of  a  court  in  another  State  of  the  United  States  has 
no  other  or  greater  force  or  effect  in  this  State,  than  it  has  in  the 
State  where  it  was  rendered.     JV.  Y.  Superior   Ct.,   1860,  Reed  a. 
Girty,  6  Bosw.,  567. 

21.  Judgment  against  married  women,  recovery  and  enforcement  of.     Code 
of  Pro.,  §  274 ;  as  amended,  Act  of  April  23,  1862. 

ACCOUNTING,  2  ;  AMENDMENT,  10,  12  ;  APPEAL;  APPEARANCE;  ATTACH- 
MENT, 12,  14;  CAUSE  OF  ACTION,  5  ;  CONFESSION  OF  JUDGMENT;  DE- 
FAULT ;  DEFENCES,  1,  2  ;  FORMER  ADJUDICATION  ;  JOINT-DEBTORS  ; 
JUDICIAL  SALE,  3  ;  LACHES. 

• 

JUDICIAL  SALE. 

1.  A  notice  of  sale,  under  a  judgment  of  foreclosure  and  sale,  for  the  28th 
of  December,  1861,  duly  published  on  the  9th,  12th,  16th,  19th,  23d, 
and  26th  of  that  month,  is  a  publication  for  "  three  weeks  immediately 
prior  to  the  time  of  sale,"  within  the  meaning  of  Rule  73  of  the  Su- 
preme Court.     JV.  Y.  Superior   Ct.,   Sp.   T.,  1862,   Chamberlain  a. 
Dempsey,  Ante,  421. 

2.  That  a  plaintiff  who  neglects  to  unite,  as  defendants,  parties  in  posses- 
sion, but  whose  possession  does  not  affect  the  title,  cannot,  if  he  becomes 
the  purchaser  at  the  sale,  object  to  the  title  for  that  defect  of  parties. 
Supreme  Ct.,  Sp.  T.,  1860,  Ostrom  a.  McCann,  21  How.  Pr.,  431. 

3.  The  sale  of  mortgaged  premises  under  a  judgment  of  foreclosure,  can- 
not be  set  aside  on  motion,  on  the  ground  that  the  judgment  was  en- 
tered for  too  large  an  amount.    Supreme  Ct.,  1861,  Young  a.  Bloomer, 
22  How.  Pr.,  383. 

4.  Where  the  mortgaged  premises  consist  of  two  or  more  parcels  which 
had  previously  been  held,  used,  and  conveyed  together  as  one  farm,  a 
sale  of  the  whole,  on  foreclosure,  in  one  parcel,  is  good.    Supreme  Ct., 
1861,  Anderson  a.  Austin,  34  Barb.,  319. 
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JURISDICTION. 

1.  The  whole  power  of  the  court  to  order  the  sale  of  the  lands  of  infants 
is  derived  from  the  statute.     [2  Rev.  Stat,  194,  5.]     There  is  no  such 
original  jurisdiction  in  a  court  of  equity.     [6  Hill,  415  ;  4  N.  Y.,  266.] 
Supreme  Ct.,  1861,  Onderdonk  a.  Mott,  34  Barb.,  106. 

2.  Even  if  the  statutory  jurisdiction  can  be  exercised  upon  bill  or  com- 
plaint, as  well  as  by  petition,  still  there  is  no  authority  for  uniting  in 
such  a  suit  parties  who  claim  a  legal  title  adverse  to  the  infant's,  and 
compelling  them  to  litigate  that  claim,  and  pronouncing  upon  it ;  and 
there  are  insuperable  objections  to  such  a  course.     Ib, 

3.  It  seems,  that  on  removing  an  indictment  from  the  Oyer  and  Terminer 
into  the  Supreme  Court  by  certiorari  under  the  Revised  Statutes,  it  is 
necessary  for  the  court  below  to  make  and  file  a  return  to  the  writ, 
before  jurisdiction  is  acquired  of  the  cause  in  the*  Supreme  Court. 
Supreme  Ct.,  Sp.  T^  1861,  People  a.  McCraney,  21  How.  Pr.,  149. 

4.  Restriction  of  jurisdiction  in  equitable  actions  to  cases  where  the  amount 
in  controversy  is  not  less  than  $100  [2  Rev.  Stat.,  173,  §  37],  abolished. 
Act  of  April  23,  1862. 

DISTRICT  COURTS;   EXECUTORS  AND  ADMINISTRATORS;   SUMMARY  PRO- 
CEEDINGS ;  SUPREME  COURT  ;  SUPERIOR  COURT. 

^ 

JUSTICES'  COURTS. 

1.  Where  a  justice  has  jurisdiction,  his  error  in  subsequently  issuing  a 
summons  and  holding  the  cause  open  until  its  return,  does  not  make 
his  judgment  entirely  nugatory.     [7  Barb.,  621;  7  Wend.,  200.]     Su- 
preme Ct.,  1861,  Kissock  a.  Grant,  34  Barb.,  144. 

2.  When  an  attachment  issues  from  a  justice's  court  it  is  the  duty  of  the 
constable  to  attach  the  goods  of  the  defendant,  make  an  inventory  of 
the  property  seized,  and  serve  a  copy  of  the  attachment  and  inventory 
on  the  defendant,  personally,  if  he  can  be  found  in  the  county.     If  he 
cannot  be  found  in  the  county,  the  copy  roust  be  left  at  his  last  place 
of  residence ;  or,  if  he  have  no  place  of  residence  in  the  county,  with 
the  person  in  whose  possession  the  goods  are  found ;  and  the  return  of 
the  officer  must  state  specifically  whether  such  copy  was  or  was  not 
personally  served  upon  the  defendant.     [2  N.  Y.,  110.]     Where  the 
officer,  in  his  return  to  the  attachment,  stated  that  "  because  the  de- 
fendant could  not  be  found  in  the  city  and  county  of  New  York,  I  left 
a  copy  of  the  within  attachment  and  of  said  inventory,  duly  certified 
by  me,  at  the  last  place  of  residence  of  the  said  defendant,"  without 
stating  where  his  last  place  of  residence  was, — Held,  that  the  return 
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was  defective.  The  officer  should  have  stated  the  place  of  residence 
specifically,  but  if  not  specifically,  at  least,  that  it  was  within  the 
county  of  New  York.  The  service  having  been  improperly  made,  the 
justice  acquired  no  jurisdiction,  and  the  judgment  is  invalid.  [2  Hilt., 
212  ;  15  Barb.,  54Y.J  N.  Y.  Com.  PL,  1861,  Egbert  a.  Watson,  21 
How.  Pr.,  429. 

3.  Such  return  is  also  defective,  in  not  stating  specifically  whether  such 
copy  was  or  was  not  personally  served  upon  the  defendant  as  required 
by  the  statute.     It  follows,  infereutially,  that  if  a  defendant  cannot  be 
found,  a  personal  service  has  not  been  made,  but  stating  the  fact  infe- 
rentially  is  not  sufficient.     Ib. 

4.  Where  an  affidavit  on  which  an  attachment  is  issued  contains  some 
legal  evidence  which  tends  to  show  that  the  defendant  had  departed 
from  the  county  where  he  last  resided,  with  intent  to  defraud  his  cred- 
itors, it  is  sufficient  to  give  the  justice  jurisdiction,  and  to  uphold  his 
judgment  when  attacked  collaterally.     Supreme  Ct.,  1861,  Kissock  a. 
Grant,  34  Barb.,  144. 

5.  Where,  in  an  action  in  a  justice's  court  to  recover  damages  for' injuries 
caused  by  defendant's  negligence,  the  jury  finds  the  question  of  want 
of  ordinary  care  by  the  plaintiff  against  the  defendant,  the  County 
Court,  on  appeal,  should  not  interfere  with  the  verdict,  unless  the  evi- 
dence upon  that  point   is   clear,  positive,   and   uncontradicted.     Su- 
preme Ct.,  1861,  Cox  o.  Westchester  Turnpike  Road  Co.,  33  Barb., 
414. 

6.  It  is  not  a  ground  of  error,  that  where  the  jury  in  a  justice's  court  re- 
turned to  render  their  verdict  no  one  appeared  or  answered  for  the 
plaintiff.     The  statute  (1  Rev.  Stat.,  5  ed.,  143,  §  110)  is  merely  direc- 
tory.    Supreme  Ct.,  1861,  McEachron  a.  Randies,  34  Barb.,  301. 

7.  Where  plaintiff  is  present  when  the  jury  deliver  their  verdict,  and  is 
called  before  the  verdict  is  received,  the  fact  that  no  one  appears  for 
him  or  answers  for  him  is  no  ground  for  not  receiving -the  verdict. 
[21  Wend.,  306.]     Ib. 

8.  That  to  make  this  point  available  as  a  ground  of  error,  it  should  be 
stated  that  the  plaintiff  was  absent  when  the  verdict  was  received,  and 
no  one  appeared  or  answered  for  him.     Ib. 

9.  A  recovery  in  an  action  for  conversion  of  a  note,  sustained,  though 
plaintiff  appeared  to  have  possession  of  the  note,  and  the  evidence  was 
unsatisfactory.     Smith  a.  Hoose,  22  How.-Pr.,  402. 

10.  Even  where  there  was  not  a  conflict  of  evidence,  arising  from  wit- 
nesses  swearing  to  different  and  conflicting   statements  of  facts  or 
opinions,  yet  as  the  facts  sworn  to  by  the  different  witnesses  might  well 
lead  to  different  and  conflicting  conclusions,  the  finding  of  the  justice 
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was  held  to  be  conclusive.     Supreme  Ct.,  1860,  Birdseye  a.  Frost, 
34  Barb^  367. 


11.  Jurisdiction  in  action  for  damages  to  person  or  property.  Code  of  Pro., 
§  63,  subd.  2;  amended,  Act,  of  April  23,  1862. 

LACHES. 

A  defendant  who,  after  suit  brought,  in  which  a  sworn  answer  is  required, 
voluntarily  leaves  the  country  and  remains  abroad  several  months  with- 
out communicating  with  his  attorney,  is  guilty  of  such  gross  laches 
that  the  court  will  order  judgment  for  the  relief  sought,  notwithstand- 
ing the  belief  of  his  attorney  that  he  has  a  defence.  N.  Y.  Superior 
Ct.t  Sp.  T.,  1860,  Hays  a.  Berryman,  6  Jlosw.,  679. 

CASE,  3,  4  ;  SECURITY  FOR  COSTS,  2. 

LIBEL. 

1.  A  libel  is  a  wilful  and  malicious  publication  concerning  another  ;  but 
malice,  so  far  as  the  law  requires  it  to  sustain  the  action,  is  implied 
from  the  publication  of  that  which  is  untrue,  —  the  law  presuming  it  to 
exist  in  such  a  case.     Therefore  express  malice  is  not  required  to  sus- 
tain the  action;   but  this  presumption  may  be  repelled  by  circum- 
stances that  tend  to  disprove  it.     Supreme  Ct.,  Circuit,  1861,  Little- 
john  a.  Greeley,  Ante,  41. 

2.  If  one,  by  mistake,  or  inadvertence,  or  want  of  sufficient  knowledge, 
publishes  a  libel,  the  law  imputes  malice  only  so  far  as  to  make  him 
liable  for  such  damages  as  the  jury  may  deem  reasonable  under  all  the 
circumstances  of  the  case.     Ib. 

3.  If  actual  malice  is  shown  to  exist,  it  will  not  protect  one  who  has  pub- 
lished that  which  is  prima  facie  libellous,  although  without  this  the 
publication  would  be  privileged,  or  even  justifiable.     Ib. 

4.  Actual  malice  in  the  purpose  and  spirit  of  a  libellous  publication,  or 
an  entire  absence  of  malice  on  the  part  of  the  defendant,  are  both  sub- 
jects of  proof,  outside  of  the  mere  fact  of  publication.     Ib. 

LIMITATIONS  OF  ACTIONS. 

1.  A  note  given  to  an  insurance  company,  and  payable  in  such  portions 
and  at  such  times  as  the  directors  may  require,  is  not  payable  upon 
demand,  in  such  sense  that  a  right  of  action  accrues  immediately.  The 
commencement  of  a  right  of  action  upon  such  a  note  depends  upon  a 
contingency,  to  wit,  the  requirement  of  the  company  or  the  receiver. 
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The  Statute  of  Limitations  never  begins  to  run  against  an  obligation 
to  pay  a  sum  of  money  or  perform  a  duty  until  a  right  of  action  has 
accrued  upon  the  demand  sought  to  be  barred.  The  rule  is  undoubted, 
and  has  long  been  settled,  that  whenever  the  cause  of  action  commences 
by  a  request,  or  upon  any  other  conditions  precedent,  the  statute  can- 
not operate  as  a  bar  if  the  action  be  commenced  within 'six  years  after 
the  request  was  made  or  the  condition  was  performed,  although  it  be 
ten  years  after  the  contract  was  entered  into  or  the  promise  made. 
[Blanch,  on  Lim.,  105 ;  3  Peun.,  149.]  Supreme  Ct.,  1861,  Howland 
a.  Edmonds,  33  Barb.,  440.  Compare  Bell  a.  Yates,  Ib.,  627 ;  Mer- 
ritt  a.  Todd,  23  N.  Y.,  28. 

2.  That  the  rule  in  respect  to  partial  payments  remains  the  same  as 
before  the  Code,  that  is,  they  must  be  made  under  circumstances  to 
warrant  a  finding,  as  a  question  of  fact,  that  the  debtor  intended  to 
recognize  as  subsisting,  the  debt  in  question,  and  which  he  was  willing 
to  pay.    [11  N.  Y.,  185.]    Supreme  Ct.,  1861,  Pickett  a.  King,  34 
Barb.,  193. 

3.  Temporary  absence  from  the  State,  without  a  change  of  residence,  is 
not  excepted  by  the  Statute  of  Limitations,  and  does  not  prevent  the 
running  of  the  statute  during  such  absence.     Supreme  Ct.,   1861, 
Kickok  a.  Bliss,  34  Barb.,  321.  '. 

4.  An  action  brought  to  charge  defendants,  as  trustees  of  a  corporation 
organized  under  Laws  of  1848,  ch.  40, — authorizing  the  formation  of 
corporations  for  manufacturing,  mining,  mechanical,  or  chemical  pur- 
poses,— with  a  debt  of  the  company,  on  account  of  a  failure  of  the 
company  to  file  the  annual  report  required  by  section  12  of  that  act 
to  be  filed  within  twenty  days  from  January  1st  in  each  year,  is  an 
action  upon  a  statute  for  a  penalty  or  forfeiture  given  to  the  party 
aggrieved,  within  the  meaning  of  subdivision  2  of  section  92  of  the 
Code,  and  must  be  commenced  within  three  years.     JV.  Y.  Superior 
Ct.,  1861,  Merchants'  Bank  a.  Bliss,  Ante,  225. 

AMENDMENT  ;  ANSWER,  6. 

MANDAMUS. 

1.  A  mandamus  cannot  be  granted  when  a  remedy  may  be  obtained  in 
the  premises  by  action.     Supreme  Ct.,  1862,  People  a.  Wood,  Ante, 
374. 

2.  A  mandamus  will  be  granted  to  compel  the  performance  of  an  official 
duty  enjoined  by  statute ;  but  the  act  or  duty  so  to  be  enforced,  must 
be  the  very  act  or  duty  enjoined  by  the  statute.     Supreme  Ct.,  Sp.  T., 
1861,  People  a.  Commissioners  of  Emigration,  22  How.  Pr.,  291. 
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3.  That  the  granting  of  a  mandamus  is  not  a  mere  matter  of  discretion ; 
but  a  person  from  whom  a  right  is  withheld  which  can  only  be  en- 
forced by  a  writ  of  mandamus,  is  as  positively  entitled  to  that  remedy, 
when  he  presents  a  proper  case,  as  any  other  suitor  is  entitled  to  his 
appropriate  remedy.      Supreme  Ct.,  1862,  People  a.  Supervisors  of 
Richmond,  22  How.  Pr.,  275;  affirming  S.  C.,  21  /&.,  335. 

4.  The  fact  that  funds  are  not  in  the  county  treasury  to  meet  expenses 
necessarily  incurred  by  a  county  officer,  is  no  reason  why  the  Board  of 
Supervisors  should  not  audit  such  an  account,  though -it  might  neces- 
sarily delay  the  payment.     They  may  be  compelled  to  do  so  by  man- 
damus.    Supreme  Ct.,  1861,  People  a.  Supervisors  of  N.  Y.,  22  How. 
Pr.,  71 ;  affirming  S.  O,  21  76.,  322. 

5.  The  law  provides  for  the  action  of  the  Board  of  Supervisors  in  a  ju- 
dicial character,  as  deciding  between  the  claimant  and  the  county ; 
and  when  proof  is  presented  of  the  propriety  of  the  claim,  it  also  con- 
templates a  fair  decision  upon  the  accounts  thus  presented.     When 
this  is  done,  and  items  are  honestly  rejected,  the  court  does  not  inter- 
fere by  issuing  the  writ  of  mandamus.     But  when  the  Board  of  Super- 
visors refuse  to  examine  the  accounts,  for  some  cause  other  than  errors 
in  the  accounts,  or  want  of  proof  as  to  the  items,  then  the  writ  may  be 
properly  issued  to  compel  the  board  to  proceed  with  an  examination 
and  auditing  of  the  accounts.     Supreme  Ct.,  Sp.  T.,  1861,  People  a. 
Supervisors  of  N.  Y.,  21  How.  Pr.,  322  ;  affirmed,  S.  C.,  22  lb.,  71. 

6.  Where  the  relator,  a  boatman  of  the  health  officer  of  the  port  of  New 
York,  whose  duty  it  was  to  board  vessels  and  remove  sick  persons  to 
the  marine  and  lower  hospitals,  under  the  direction  of  the  health  offi- 
cer, applied  for  a  mandamus  to  compel  the  Commissioners  of  Emigra- 
tion to  furnish  him  with  a  house  within  the  quarantine  inclosure  or 
elsewhere,  and  to  pay  him  for  the  expense  incurred  for  the  occupation 
of  a  house  during  three  years  preceding  his  application,  it  appearing 
that  the  quarantine  grounds  were  owned  by  the  commissioners  in  trust 
for  the  State,  and  that  the  house  previously  furnished  to  the  relator, 
with  the  other  quarantine  buildings,  had  been   destroyed  by  fire, — 
Held,  1.  That  there  was  too  much  doubt  whether  the  relator  was  an 
employee  of  the  Marine  Hospital,  within  the  meaning  of  the  Laws  of 
1853,  ch.  224,  §  7, — which  requires  all  officers  and  employees  of  the 
Marine  Hospital,  except  chaplains,  to   reside  within   the  quarantine 
inclosure,  and  directs  the  Commissioners  of  Emigration  to  furnish  the 
accommodations  therefor, — to  authorize  the  issuing  of  the  mandamus; 
and  conceding  that  the  relator  was  such  employee,  2.  That  he  could 
not  by  his  own  act  create  a  contract  on  the  part  of  the  commissioners 
to  pay  him  an  equivalent  for  the  use  of  the  building  destroyed  by  fire, 
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much  less  a  statutory  duty ;  and,  3.  That  the  quarantine  buildings  not 
having  been  erected  by  the'commissioners,  they  were  not  required  to 
rebuild  them  in  the  absence  of  any  new  statutory  direction.  Supreme 
Ct.,  Sp.  T.,  1861,  People  a.  Commissioners  of  Emigration,  22  How. 
Pr.,  291. 

MANUFACTURING  CORPORATIONS. 

1.  Quarterly  rent  agreed  to  be  paid  for  the  use  of  premises  for  one  year, 
— Held,  a  debt  contracted  to  be  paid  within  a  year,  under  the  statute 
rendering  stockholders  in  manufacturing  corporations  liable  for  such 
debts  in  certain  cases.     Per  BRADY,  J.     JV.  Y.  Com.  PL,  1861,  Lewis 
a.  Ryder,  Ante,  1. 

2.  A  judgment  against  a  corporation,  disclosing  the  claim  upon  which 
it  was  based,  is  a  debt  of  the  corporation  within  the  statute,  and 
is  to  be  received  as  prima-facie  evidence  in  an  action  against  the 
stockholder  on  his  personal  liability.     Ib. 

3.  Who  are  liable  as  stockholders.     Burr  a.  Wilcox,  6  £osw.,  198. 

4.  Of  the  cases  in  which  trustees  are  exonerated   from  liability  as  such 
by  fraud  in  inducing  them  to  act,  and  by  their  resignations.     Squires 
a.  Brown,  22  How.  Pr.,  35. 

5.  No  contribution  between  directors,  some  of  whom  have  been  com- 
pelled to  pay  a  debt  of  the  company.     Andrews  a.  Murray,  33  Barb., 
354. 

LIMITATIONS,  4. 


MECHANIC'S  LIEN. 

1.  Chapter  402  of  the  Laws  of  1854, — which  provides  a  method  of  secur- 
ing a  lien  in  favor  of  any  person  performing  labor  in  erecting,  altering, 
or  repairing  any  house,  or  furnishing  materials  therefor,  in   certain 
counties  specified  in  the  act,  and  made  applicable  to  all  the  counties  in 
the  State,  except  New  York  and  Erie,  by  Laws  of  1858,  ch.  204, — does 
not  apply  to  the  city  of  Brooklyn.     Supreme  Ct.,  Sp.  T.,  1861,  Rafter 
a.  Sullivan,  Ante,  262. 

2.  To  create  a  lien  under  Laws  of  1853,  ch.  335, — providing  for  the  better 
security  of  mechanics  and  others  erecting  buildings,  performing  labor, 
or  furnishing  materials  therefor  in  the  county  of  Kings, — the  notice  re- 
quired by  that  act  must  be  filed  with  the  county  clerk,  and  a  copy 
thereof  served  upon  the  owner,  as  specified  in  section  4  of  that  act.  Ib. 

3.  Where  two  defendants  had  made  a  joint  contract  with  a  builder  for 
the  erection  of  two  houses,  one  to  be  placed  on  a  lot  owned  in  severally 
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by  one  defendant,  and  the  other  on  another  lot,  owned  in  like  manner 
by  the  other  defendant ;  and  the  plaintiff,  a  mechanic  employed  by  the 
contractor,  complied  with  the  provisions  of  Laws  of  1830,  ch.  330, — 
enabling  a  mechanic,  who  has  performed  work  towards  the  erection, 
construction,  or  finishing  of  any  building  in  the  city  of  New  York,  to 
procure  a  lien  upon  such  building, — and  the  contractor,  on  being 
notified,  had  not  disputed  the  account, — Held,  that  the  defendants  were 
jointly  liable  to  the  plaintiff  for  the  price  of  his  labor.  Ct.  of  Appeals, 
1850,  Mandeville  a.  Reed,  Ante,  173. 

4.  It  seems,  that  it  would  be  sufficient  (under  Laws  of  1830,  ch.  330)  for 
a  mechanic,  in  order  to  acquire  the  right  as  against  the  joint-owners 
of  a  building,  to  be  paid  the  sum  due  him,  out  of  the  fund  due  or  to 
become  due  from  them  to  the  contractor,  to  deliver  the  account  at- 
tested, as  required  by  the  statute,  to  either  of  such  joint-owners.  Ib. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  1. 


MORTGAGE. 

The  mortgagee  in  possession  is  to  be  charged  with  the  rents  and  profits 
of  the  premises,  and  credited  for  payments  for  repairs,  assessments,  and 
taxes ;  but  is  not  compelled  to  pay  the  gross  nominal  rents  where 
there  has  been  no  negligence  in  their  collection.  Supreme  Ct.,  1861, 
Walsh  a.  Rutgers  Fire  Ins.  Co.,  Ante,  33. 

FORECLOSURE. 


MOTIONS  AND  ORDERS. 

1.  Where  a  judgment  has  been  entered  without  jurisdiction,  and  execu- 
tion, in  form  issued  against  a  defendant,  he  has  a  right  to  ask  that 
the  unauthorized  judgment  against  him  should  be  expunged  from  the 
records  of  the  court;  and  as  an  execution  has  been  issued  without 
authority,  which  directs  a  levy  upon   any  property  owned  by  him 
jointly  with  the  other  defendant,  may  ask  the  court  to  set  aside  its 
process  thus  wrongfully  issued,  without  showing  th'at  he  may  sustain 
actual  injury.      It  is  sufficient  that  the  judgment  and  final  process 
against  an  individual  are  unauthorized,  to  justify  an  application  to  set 
them  aside.     Supreme  Ct.,  Sp.  T.,  1861,  Lambert  a.  Converse,  22  How. 
Pr.,  265. 

2.  If  the  plaintiffs  in  the  judgment  have  levied  upon  property  as  the 
joint  property  of  the  defendants  in  the  execution,  they  are  estopped 
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from  saying  upon  the  motion,  that  the  defendants  have  no  interest  in 
the  property.  Ib. 

3.  The  objection  that  an  action  is  commenced  without  authority  should 
be  taken  on  motion,  and  not  by  answer.    Supreme  Ct.,  Chambers,  1861, 
Commissioners  of  Excise  a.  Purdy,  Ante,  434. 

4.  Whenever  funds  converted  into  cash  are  held  by  a  sheriff,  receiver,  or 
other  officer  or  trustee,  any  one  of  the  claimants  of  such  fund  may 
move,  upon  notice  to  the  other  parties  interested,  and  to  the  officer 
holding  the  funds,  for  an  order  directing  their  payment.     Supreme  Ct., 
1861,  Artisans'  Bank  a.  Treadwell,  34  Barb.,  553. 

5.  Notice  of  motion  to  strike  a  cause  from  the  calendar,  for  not  serving 

D 

copies  of  the  case,  cannot  be  given  before  the  time  to  file  the  case  has 
expired ;  but,  on  such  a  notice,  the  appellant  should  appear  to  oppose 
the  motion,  and  if  he  does  not,  he  cannot  have  costs  of  his  motion  to 
set  aside  the  order  granted  thereon.  N.  Y.  Com.  PL,  1861,  Donohue 
a.  Hicks,  21  How.  Pr.,  438. 

6.  A  delay  of  seven  years,  by  an  attorney,  before  moving  to  set  aside  a 
satisfaction  of  a  judgment,  and  to  enforce  his  lien  for  costs, — Held, 
fatal  to  his  application.     Supreme  Ct.,  Sp.  T.,  1861,  Winans  a.  Mason, 
33  Barb.,  522  ;  S.  C.,  21  How.  Pr.,  153. 

7.  A  motion  founded  on  irregularity  cannot  be  sustained,  where  the 
irregularity  complained  of  is  not  specified  in  the  notice.     Supreme  Ct., 
Sp.  T.,  1859,  Selover  a.  Forbes,  22  How.  Pr.,  477. 

8.  A  motion  to  set  aside  a  summons  for  irregularity  will  be  denied  with 
costs,  and  without  leave  to  renew,  where  the  notice  of  motion  does  not 
specify  the  grounds  of  the  motion,  or  in  what  the  irregularity  consists. 
Supreme  Ct.,  Sp.  T.,  1857,  Perkins  a.  Mead,  22  How.  Pr.,  476. 

9.  An  objection  that  a  motion  is  noticed  to  strike  out  several  defences  as 
frivolous  and  also  as  sham,  without  specifying  which  defence  is  moved 
as  sham  and  which  as  frivolous,  is  untenable.     It  is  the  better  practice 
to  state  in  the  notice  on  what  ground  the  party  applies.     Supreme  Ct., 
1861,  Bailey  a.  Lane,  Ante,  354. 

10.  Where  a  referee  stated  facts  to  a  party  in  respect  to  an  irregularity  in 
his  report,  but  declined  to  make  affidavit  to  them  unless  they  should 
be  denied  by  the  other  party,  and  the  former  moved  against  the  irreg- 
ularity upon  affidavits  stating  such  information, — Held,  that  this  was 
sufficient  proof  of  the  facts  to  put  the  other  party  to  a  denial.    Supreme 
Ct.,  Sp.  T.,  1861,  Shearman  a.  Justice,  22  How.  Pr.,  241. 

11.  A  motion  for  double  costs  may  be  founded  upon  the  case  and  excep- 
tions, on  which  a  motion  for  a  new  trial  was  heard.     After  a  case  or 
exceptions  has  been  settled,  it  is  filed  with  the  clerk,  and  becomes  a 
record  of  the  court ;  and  it  may  be  taken  in  the  further  progress  of  the 
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action  as  priina-facie  evidence  of  the  facts  therein  appearing.    Supremf 
Ct.,  Sp.  T.,  1861,  Van  Bergen  a.  Ackles,  21  How.  Pr^  314. 

12.  A  motion  to  8et  aside  the  judgment  in  an  action  tried  by  the  court, 
for  irregularity,  in  that  no  decision  in  writing  was  filed,  as  required  by 
section  267  of  the  Code,  should  not  be  granted  without  proof  that  no 
such  decision  was  filed,  or  that  such  decision  cannot  be  found  after 
search.     It  should  be  presumed  that  the  judge  who  tried  the  cause  did 
his  duty  in  that  respect.     N.  Y.  Superior  Ct.,  Chambers,  18G2,  Lewis 
a.  Jones,  Ante,  427. 

13.  On  a  motion  to  set  aside  an  attachment,  made  upon  the  affidavit  on 
which  the  attachment  was  issued,  the  defendant  made  affidavit  to  pro- 
cure an  order  to  show  cause,  pursuant  to  section  402  of  the  Code,  in- 
stead of  giving  the  ordinary  notice  of  motion.     Held,  that  this  did  not 
entitle  the  plaintiff  to  oppose  the  motion  by  additional  affidavits.     N. 
Y.  Superior  Ct.,  Sp.  T.,  1861,  Brewer  a.  Tucker,  Ante,  76. 

14.  On  motion  to  dismiss  an  action  as  commenced  without  authority, 
allegations  upon  information  and  belief  in  defendant's  affidavits  as  to 
the  want  of  authority,  not  contradicted  or  explained  by  plaintiff's  at- 
torneys, are  to  be  taken  as  true.     Supreme  Ct^  Chambers,  1861,  Com- 
missioners of  Excise  o.  Purdy,  Ante,  434. 

15.  An  order  which  may,  by  law,  be  made  by  a  judge  out  of  court,  is 
not  vitiated  by  being  entitled  at  special  term,  nor  is  it  necessary  in 
such  case  to  enter  the  order  with  the  clerk.     Supreme  Ct.,  1862,  Cald- 
well's  Case,  Ante,  405. 

16.  Where  the  order  striking  out  an  answer,  stated  that  the  answer  was 
stricken  out  as  "  sham,  frivolous,  and  false," — Held,  that  it  must  have 

.  been  so  treated  as  sham,  and  not  as  frivolous ;  for  the  frivolous  plead- 
ing in  such  cases  is  not  stricken  out,  but  remains  upon  the  record,  and 
becomes  a  part  of  the  judgment-roll.  Ct.  of  Appeals,  1861,  Briggs  a. 
Bergen,  23  JV.  F.,  162. 

17.  An  order  granting  leave  to  a  party  to  apply  to  a  referee  for  a  further 
report,  is  not  irregular  for  want  of  a  specification  of  the  points  upon 
which  a  report  is  desired.     Supreme  Ct^  1861,  Union  Bank  a.  Mott, 
Ante,  247. 

18.  Where  defendant  had  previously  moved  to  dissolve  an  injunction, 
and  his  motion  had  been  denied,  with  leave  to  renew  upon  affidavits 
sufficient  to  clear  him  of  misconduct,  in  disregarding  the  injunction, 
by  removing  the  property  in  disobedience  of  it, — Held,  that  the  order 
imposing  this  condition  did  not  contemplate  a  literal  purging  of  the 
contempt,  or  denial  of  the  alleged  breach  of  the  injunction,  but  was 
intended  merely  to  require  the  defendant  to  purge  himself  of  a  wilful 
contempt     Supreme  Ct^  Chambers,  1861,  Guraee  a.  Odell,  Ante,  264. 
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19.  The  proper  remedy,  in  case  of  irregularities  in  the  proceedings  by 
which  a  party  has  been  adjudged  guilty  of  contempt  by  a  court  of  gen- 
eral jurisdiction,  is  by  motion  in  the  court  in  which  the  judgment  was 
rendered.     Supreme  Ct.,  Chambers,  1861,  Davison's  Case,  Ante,  129. 

20.  Reference  to  take  affidavit  for  motion,  authorized.     Code  of  Pro.,  §401 ; 
as  amended,  Act  of  April  23,  1862. 

ALIMONY;  ANSWER,  14-28;  APPEAL;  ARREST;  ASSIGNMENT  FOR  BEN- 
EFIT OF  CREDITORS,  4,  5  ;  ATTACHMENT,  8  ;  COMPLAINT,  36,  37  ;  DE- 
FAULT ;  EXECUTION  ;  INJUNCTION  ;  JUDGMENT  ;  NEW  TRIAL  ;  NOTICE, 
1 ;  PLEADING,  7,  8 ;  RECEIVER,  3,  4 ;  SATISFACTION  OF  PART  OF 
PLAINTIFF'S  CLAIM  ;  STAY  OF  PROCEEDINGS  ;  UNDERTAKING  ;  VENUE. 

NEW  TRIAL. 

1.  Motions  for  new  trials  are  addressed  to  the  discretion  of  the  court, 
whether  based  upon  the  weight  of  evidence,  surprise,  or  newly  discov- 
ered evidence,  or  the  fact  that  the  party  has  been  deprived  of  his  evi- 
dence by  accident,  or  other  like  grounds.    [18  Wend.,  79  ;  20  Ib.,  658.] 
Supreme  Ct.,  1861,  Platt  a.  Munroe,  34  Barb.,  291. 

2.  In  equity  cases  in  which  issues  have  been  framed  and  sent  to  the  cir- 
cuit for  trial  by  a  jury,  and  upon  such  trial  exceptions  have  been  taken 
to  the  rulings  or  charge  of  the  presiding  judge,  and  either  party  after- 
wards moves,  at  special  term,  upon  a  case  for  a  new  trial,  it  is  the  duty 
of  the  judge  at  special  term,  contrary  to  the  usual  practice  in  such 
cases,  to  examine  and  pass  upon  the  legal  questions  raised  by  such  ex- 
ceptions ;  the  motion  for  a  new  trial,  in  such  cases,  is  addressed  to  the 
discretion  of  the  court  which  directed  the  trial  of  the  issues,  and  such 
court  may  grant  or  deny  the  motion  for  reasons  which  would  not  be 
sufficient  to  induce  or  authorize  a  like  decision  in  an  action  at  law. 
[2  N.  Y.,  563  ;    3  Barb.  Ch.,  327 ;   2  Daniel's  Ch.  Pr.,  1307.]     Su- 
preme Ct.,  Sp.  T.,  1860,  Clayton  a.  Yarrington,  33  Barb.,  145. 

3.  In  an  action  of  an  equitable  nature,  a  motion  for  a  new  trial  upon 
newly  discovered  evidence,  may  be  made  even  after  the  lapse  of  a  year 
after  entry  of  judgment.     It  has  been  held  otherwise  in  actions  at  law; 
but  before  the  Code,  it  was  well  settled,  upon  authority,  that  the  Court 
of  Chancery  had  power,  even  after  enrolment,  to  open  a  regular  decree 
obtained  by  default,  and  to  discharge  the  enrolment,  for  the  purpose  of 
giving  the  defendant  an  opportunity  to  make  a  defence  upon  the  merits, 
when  he  had  been  deprived  of  such  defence  either  by  mistake  or  acci- 
dent, or  by  the  negligence  of  his  solicitor.    [3  Johns.  Ch.,  415;  7  Paige, 
509;  8  Ib.,  176.]     And  under  the  Code  similar  relief  may  be  given 
where  judgment  was  not  obtained  by  default,  but  only  a  partial  defence 
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made ;  and  material  facts  tending  to  establish,  and  probably  sufficient 
to  maintain,  a  further  defence,  to  a  large  amount,  were  omitted  to  be 
pleaded  and  proved,  for  the  reason  that  such  facts  and  the  evidence 
thereof  were  not  known  to  the  defendants  until  after  the  trial,  but  have 
been  discovered  by  them  since  judgment  was  rendered  and  an  appeal 
taken.  Supreme  Ct.,  1860,  Nash  a.  Wetmore,  83  Barb^  159. 

4.  Where,  upon  the  undisputed  facts  of  the  case,  the  decision  fit  circuit 
was  right,  a  new  trial  cannot  be  granted  on  the  ground  that  the  judge 
gave  a. wrong  reason  for  it.     Supreme  Ct^  1861,  Munro  a.  Potter,  34 
Barb.,  358 ;  S.  C.,  22  How.  Pr.,  49. 

5.  Upon  a  trial  of  issues  of  fact  there  can  be  no  review,  on  a  motion  for 
a  new  trial,  until  there  has  been  some  determination  of  such  issues, 
upon  which  a  judgment  may  be  rendered ;  for  the  reason  that  until 
the  evidence  is  entirely  closed,  or  while  the  matter  is  under  advisement 
upon  the  evidence,  the  court  may  open  the  case  for  further  evidence, 
and  arrive  at  different  conclusions  from  those  which  may  have  been 
announced.     Supreme  Ct.,  1861,  Putnam  a.  Crombie,  34  Barb.,  232. 

6.  An  erroneous  ruling  at  the  circuit  on  the  question  of  the  right  to  begin, 
is  error,  for  which  a  new  trial  will  be  granted,  unless  the  court  of  review 
can  see  clearly  that  no  injustice  can  possibly  have  resulted  from  such 
error.     In  all  cases  of  doubt,  a  new  trial  should  be  granted  when  it  does 
not  manifestly  appear  that  the  error  could  not  have  affected  the  result. 
When  the  court  can  clearly  see  that  no  injustice  can  have  been  done, 
and  the  verdict  would  have  been  the  same  if  the  party  complaining  of 
the  error  had  had  his  rights,  then  the  objection  should  be  disregarded. 
[2  Grab.  <fe  W.  on  New  Tr.,  603.]     If  it  is  a  clear  and  certain  right  of 
the  party  holding  the  affirmative  of  the  issue  to  begin,  as  most  of  the 
cases  hold,  it  cannot  be  that  the  court  has  or  should  have  any  discretion 
to  deprive  him  of  that  right.     But  if  no  injury  be  done  by  an  error  of 
this  kind,  as  in  all  cases  of  technical  errors,  the  court  of  review  is  not 
bound,  and  ought  not,  to  grant  a  new  trial  or  reverse  a  judgment  for 
such  error.     Supreme  Ct.,  1860,  Huntington  a.  Conkey,  33  Barb^  228. 

7.  But  only  the  party  whose  right  to  begin  is  denied,  can  object  on  appeal 
to  the  refusal.     Ayrault  a.  Chamberlain,  33  Barb^  229. 

8.  The  affirmative  of  the  issue,  in  such  cases,  means  the  affirmative  in 
substance,  and  not  in  form,  and  upon  the  whole  record.     Supreme  Ct^ 
1860,  Huntington  a.  Conkey,  33  Barb.,  228. 

9.  A  new  trial  granted,  where  the  defence  was  that  the  note  sued  on  was 
forged ;  and  at  the  time  of  the  trial  the  note  was  lost,  but  was  after- 
wards found.     Platt  a.  Munroe,  34  Barb^  291. 

10.  Although,  on  appeal,  the  court  will  not  disturb  the  finding  of  a  jury 
or  a  referee  on  a  question  of  fact  where  there  is  ordinarily  fair  evidence 
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to  support  it,  yet  whenever  such  finding  is  clearly  against  the  body  of 
the  evidence,  although  there  may  be  some  evidence  to  support  it,  a 
new  tdal  will  be  granted.  Supreme  Ct.,  1859,  Thompson  a.  Menck, 
22  How.  Pr.,  431. 

1 1.  In  an  action  where  the  defence  is  usury,  a  verdict  against  the  defend- 
ant, which  is  contrary  to  the  weight  of  evidence,  may  be  set  aside  and 
a  new*trial  ordered,  though  it  may  be  otherwise  if  such  a  verdict  were 
rendered  in  favor  of  the  defendant.     [17  How.  Pr.,  451.]     Supreme 
Ct.,  Sp.  T.,  1862,  East  River  Bank  a.  Hoyt,  22  How.  Pr.,  478. 

12.  A  new  trial  in  ejectment  is  obtainable  as  of  course,  under  2  Rev. 
Stat.,  309,  §  37,  only  within  three  years  after  the  first  judgment  in 
the  action,  and  not  within  three  years  after  a  subsequent  affirmance  of 
that  judgment  on  appeal.     Ct.  of  Appeals,  1861,  Chautauqua  County 
Bank  a.  White,  23  N.  T.,  347. 

13.  In  analogy  with  the  provision  of  2  Rev.  Stat.,  309,  §  37, — which 
provides  that  at  any  time  within  three  years  after  judgment  rendered 
in  an  action  of  ejectment,  the  court  in  which  the  same  was  rendered, 
on  application  of  the  defeated  party,  and  payment  of  all  costs  and 
damages  recovered  by  the  judgment,  shall  vacate  such  judgment  and 
grant  a  new  trial  in  the  cause, — it  is  a  recognized  rule  of  courts  of 
equity  to  grant  a  new  trial  in  a  case  in  which  the  verdict  binds  the 
heir-at-law  as  to  the  inheritance,  or  upon  an  issue  as  to  the  validity 
of  a  will  of  real  estate,  upon  grounds  which  in  other  cases  would  be 
deemed  altogether  insufficient  to  sustain  such  an  application.     [3  Ves., 
290;  3  Russ.  Ch.,  441 ;  1  Edm.,  271 ;  5  Johns.  Ch.,  148.]     Supreme 
Ct.,  Sp.  T.,  Clayton  a.  Yarrington,  33  Barb.,  146. 

14.  The  provision  of  the  Laws  of  1857,  ch.  769,  §  3,  subd.  2, — which  con- 
fers upon  Courts  of  Sessions  the  power  "  to  grant  new  trials  upon  the 
merits,  or  for  irregularity,  or  on  the  ground  of  newly  discovered  evi- 
dence in  all  cases  tried  before  them," — should  be  strictly  construed. 
Courts  of  civil  jurisdiction  possess  a  similar  power  to  grant  new  trials ; 
but  this  power  must  be  exercised  before  judgment.     After  judgment 
has  been  entered,  the  court  of  original  jurisdiction  has  no  power  to 
vacate  or  remove  it,  except  for  irregularities  in  the  judgment  itself, 
and  not  for  any  error  or  irregularity  on  the  trial  or  in  the  proceedings 
before  judgment.     The  same  rule  must  be  held  in  criminal  cases.     An 
application  to  a  Court  of  Sessions  for  a  new  trial  upon  the  merits,  or  for 
irregularity,  or  for  newly  discovered  evidence,  must  be  made  before 
judgment.     The  statute  does 'not  give  power  to  set  aside  a  judgment 
regularly  entered.     Supreme  Ct.,  1861,  People  a.  Donnelly,  21  How. 
Pr.,  406. 

15.  Evidence  taken  orally  before  a  former  judge  in  a  County  Court,  can- 
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not  be  ordered  to  stand  as  evidence,  upon  a  new  trial  of  the  cause 
before  his  successor.  Supreme  Ct.,  1861,  Putnam  a.  Crorabie,  34 
Barb^  232. 

16.  The  court  has  no  power,  on  reversing  a  judgment,  to  order  it  to  retrial, 
either  wholly  or  in  part  on  the  evidence  given  on  the  previous  trial. 
N.  T.  Superior  Ct^  1860,  Bisscll  a.  Hamlin,  Ante,  22. 

APPEAL. 


NEW  YORK  (CITY  OF). 

1.  The  mayor  of  New  York  city  is  under  no  obligation  to  a  creditor  of 
the  city  to  countersign  his  warrant  on  the  chamberlain.     The  provi- 
sion of  the  city  charter,  requiring  warrants  to  be  countersigned  by  the 
mayor  and  clerk  of  the  Common  Council,  is  for  the  protection  of  the 
city,  and  not  for  the  benefit  of  its  creditors.     Supreme  Ct.,  1862,  Peo- 
ple a.  Wood,  Ante,  374. 

2.  It  seems,  that  those  officers  ought  to  refuse  to  countersign  warrants 
for  the  payment  of  bills  which  they  believe  to  be  unjust.     Ib. 


NEXT  OF  KIN. 

The  term  "next  of  kin,"  used  in  2  Rev.  Stat.,  451,  §  23,— which  pro- 
vides that  actions  against  next  of  kin  of  a  decedent,  to  recover  assets 
paid  them  by  an  executor  or  administrator,  may  be  brought  against  all 
jointly,  or  one  or  more, — means  those  to  whom,  under  the  act  of  dis- 
tribution, the  estate  of  the  deceased  would  pass.  Supreme  Ct.,  1861, 
Merchants'  Ins.  Co.  a.  Hinman,  Ante,  110. 

NOTICE. 

1.  When  the  attorney  for  a  party  to  an  action  has  died,  and  due  notice 
has  been  given  to  such  party  to  appoint  a  new  attorney,  which  he 
neglects  to  do,  notice  of  any  proceeding  in  the  action  is  properly  given 
to  such  party  personally.     Supreme  Ct.,  1862,  Hoffman  a.  Rowley, 
Ante,  399. 

2.  A  notice  of  the  pendency  of  action  is  as  effectual  against  any  disposi- 
tion of  the  property  alleged  to  be  held  in  trust  for,  or  in  fraud  of  the 
rights  of  the  plaintiff,  as  an  injunction  would  be.     Supreme  Ct.,  Sp.  T., 
1860,  Stevenson  a.  Fayerweather,  21  How.  Pr.,  449. 

3.  Especially  will  an  injunction  in  such  case  be  denied,  where  it  appears 
that  defendant  is  liable  in  damages.     Ib. 
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4.  Under  §  132  of  the  Code, — which  declares  that  "every  person  whose 
conveyance  or  incumbrance  is  subsequently  executed,  or  subsequently 
recorded,  to  the  filing  of  notice  of  pendency  of  action,  shall  be  deemed 
a  subsequent  purchaser  or  incumbrancer,  and  shall  be  bound  by  all 
proceedings  taken  after  the  filing  of  such  notice  to  the  same  extent  as 
if  he  were  a  party  to  the  action," — one  who  omits  to  record  his  deed 
is  not  only  to  be  treated  by  reason  of  his  omission  as  a  subsequent 
purchaser,  charged  in  the  same  way,  and  subject  to  the  same  conse- 
quences resulting  from  the  suit ;  but  he  is,  for  all  the  purposes  of  the 
foreclosure  proceedings,  to  be  bound  to  the  same  extent  as  if  he  were 
in  fact  a  party  to  the  action.     The  effect  of  a  foreclosure-suit  is  clearly 
to  cut  off  the  rights  of  a  purchaser  subsequent  to  the  mortgage,  who 
was  made  a  party,  and  deprive  him  of  all  claims  to  the  property;  and 
as  the  grantee,  by  an  unrecorded  deed,  is,  by  virtue  of  this  provision  of 
the  Code,  bound  "  to  the  same  extent,"  it  follows  that  he  cannot  inter- 
pose any  valid  claim  to  the  premises.     That  provision  was,  undoubt- 
edly, intended  to  remedy  the  evils  growing  out  of  a  practice,  prevailing 
to  a  great  extent,  in  keeping  deeds  off  the  record  until  a  sale  was  had 
in  foreclosure-suits,  for  the  purpose  of  defeating  the  objects  of  the  suit, 
and  the  sale  under  it,  by  reason  whereof  further  time  was  secured  to 
the  owner  of  the  property  for  the  payment  of  the  mortgage  debt.     It 
is  necessary,  in  order  to  carry  out  that  object,  that  the  omission  to 
record  a  conveyance  till  after  the  time  of  filing  the  notice  of  the  pen- 
dency of  such  suit,  should  preclude  a  party  from  all  rights  under  it  as 
against  a  purchaser  under  a  judgment  in   such  suit.     Supreme  Ct., 
1861,  Ostrom  a.  McCann,  21  How.  Pr.,  431. 

5.  The  complaint  and  notice  of  Its  pendens  in  foreclosure  were  filed  Jan- 
uary 10th.     On  the  9th  of  January,  H.,  the  owner  of  the  equity  of  re- 
demption, made  and  executed  to  D.  a  deed  of  the  mortgaged  premises, 
in  which  deed  the  wife  of  H.  joined.     H.  was  a  party  defendant,  and 
was  served  with  process  on  January  10th.     The  deed  to  D.  was  re- 
corded January   llth.     Mrs.  H.  was   made   a   party  defendant,  and 
served  with  process  on  January  llth.     Held,  that  D.  was  not  a  neces- 
sary defendant.    So  far  as  she  claimed  any  interest  as  grantee  of  Mr.  H., 
she  was  cut  off  from  all  interest  in  the  premises  in  consequence  of  her 
deed  not  being  recorded  until  after  the  filing  of  the  complaint  and  no- 
tice of  lis  pendens,  and  service  of  process  on  Mr.  H.;  and  since  the 
inchoate  right  of  dower  can  only  be  barred  and  cannot  be  granted, 
Mrs.  D.,  by  virtue  of  the  deed  to  her,  received  from  Mrs.  H.  no  inter- 
est which  she  could  in  the  right  of  Mrs.  H.  redeem.     Supreme  Ct.,  Sp. 
T.,  1862,  Earle  a.  Barnard,  22  How.Pr.,  437. 

€.  Notice  of  action  pending,   of  no  avail  unless  summons  is  published  or 
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served  within  60  days.    After  abatement  of  action,  court  may  cancel  the 
notice.     Code  of  Pro.,  §  182;  as  amended,  Act  of  April  23,  1862. 

CASE,  2  ;  INJUNCTION,  8;  JUDICIAL  SALE,  1;    MOTIONS  AND  ORDERS; 

TENANTS. 


PARTIES. 

1.  The  People,  not  being  the  individual  citizens  of  the  State,  but  the 
aggregate  body  of  the  public,  have  no  private  rights  to  protect,  and  are 
not  a  proper  party  in  an  action  by  owners  of  land  seeking  to  enjoin 
the  construction  of  a  railroad  through  the  streets  of  a  city.     Supreme 
Ct.,  1861,  People  a.  Law,  34  Barb.,  494 ;  S.  C,  22  How.  Pr.,  109. 

2.  But  in  such  an  action,  brought  on  the  ground  that  the  grant  by  the 
Legislature  to  construct  such  a  road,  is  the  grant  of  a  franchise,  valu- 
able in  itself  as  a  property  1'ight,  and  attempted  to  be  disposed  of  with- 
out consideration,  or  for  an  insufficient  consideration,  and  in  violation 
of  the  provisions  of  the  city  charter,  the  city  corporation  is  a  necessary 
party.     Ib. 

3.  So  where  the  grounds  of  relief  are  based  upon  the  abuse  of  power  by 
the  city  corporation,  its  agents  or  servants,  the  parties  whose  action  is 
impeached  are  necessary  parties.    76. 

4.  An  action  against  a  county  as  a  party  cannot  be  sustained,  even 
though  the  plaintiff  has  an  absolute  demand  against  the  county,  not 
subject  to  the  discretion  of  the  Board  of  Supervisors.     The  action  must 
be  brought  against  the  Board  of  Supervisors,  if  any  action  lies.     Su- 
preme Ct.,  1861,  Chase  a.  County  of  Saratoga,  33  Barb.,  603. 

5.  The  provisions  of  1  Rev.  Stat.,  766, — that  suits  in  relation  to  the  busi- 
ness of  limited  partnerships  may  be  brought  by  and  against  the  general 
partners  in  the  same  manner  as  if  there  were  no  special  partners, — must 
be  construed  to  mean,  not  only  that  they  may  thus  be  brought  "  in  the 
same  manner,"  but  "  with  the  same  effect."     Supreme  Ct^  1861,  Arti- 
sans' Bank  a.  Treadwell,  34  Barb.,  553. 

6.  The  fact  that  all  of  several  partners,  as  part-owners,  do  not  join  as 
plaintiffs,  is  no  objection  to  a  recovery  by  those  who  do  sue,  where  the 
defect  appears  on  the  face  of  the  complaint  and  the  defendant  fails  to 
demur.    [13  N.  Y.,  322.]    N.  Y.  Superior  Ct.,  1860,  Donnell  a.  Walsh, 
6  Bosw.,  625. 

7.  It  seems,  that  all  common-law  actions  to  enforce  the  rights  of  joint- 
owners  or  tenants  in  common,  where  one  of  them  has  died,  must  be 
brought  in  the  name  of  the  survivors  only.     Supreme  Ct.,  1861,  Buck- 
nam  a.  Brett,  Ante,  119. 

8.  Where  an  action  was  brought  by  the  owners  of  one  half  of  a  vessel 
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against  insurance-brokers  employed  by  all  the  owners,  to  recover  the 
amount  received  by  them  for  insurance  due  upon  the  loss  of  the  vessel, 
and  also  to  charge  them  with  the  whole  amount  of  insurance  due  upon 
such  loss,  for  negligence  in  collecting  and  for  misbehavior  in  taking 
notes  for  a  portion  of  such  insurance,  instead  of  money,  without  au- 
thority ;  and  the  complaint  averred  that  the  moneys  collected  had 
been  applied  on  an  individual  indebtedness  of  the  owner  of  the  remain- 
ing half  of  the  vessel  by  his  collusion  to  defraud  the  plaintiffs,  and 
such  joint-owner  was  made  a  party  defendant,  but  there  was  no  aver- 
ment that  such  defendant  had  been  requested  to  join  in  the  prosecution 
of  the  demand  against  the  insurance-brokers, — 

Held,  that  there  was  a  defect  of  parties  plaintiff,  and  that  the  de- 
fendant, part-owner,  must  join  in  the  action  as  plaintiff,  or  a  right  to 
make  him  defendant  must  be  first  acquired  in  the  manner  prescribed 
in  section  119  of  the  Code.  Supreme  Ct.,  Sp.  T.,  1861,  Bishop  a. 
Edmiston,  Ante,  346. 

9.  To  a  suit  seeking  to  remove  the  present  trustees  of  a  corporation,  they 
should  be  parties.     Supreme  Ct.,  1861,  Reid  a.  The  Evergreens,  21 
How.  Pr.,  319. 

10.  The  marriage  of  a  female  mortgagee  with  the  mortgagor,  since  the 
act  for  the  protection  of  the  rights  of  married  women  (Laws  of  1848, 
ch.  200),  does  not  extinguish  her  right  of  action  upon  the  mortgage. 
Ct.  of  Appeals,  1861,  Power  a.  Lester,  23  N.  Y.,  527  ;  affirming  S.  C., 
17  How.  Pr.,  413. 

11.  Where  such  mortgagee  unites  with  her  husband  in  a  junior  mort- 
gage of  the  same  land,  the  act  affects  only  her  inchoate  dower  interest, 
but  does  not,  in  the  absence  of  words  for  that  purpose,  impair  her 
right  to  priority  of  lien.     Ib. 

12.  Wife  entitled  to  sue  respecting  her  separate  property  without  joining 
husband.     Supreme  Ct.,  Sp.  T.,  1861,  Brigham  a.  Bush,  33  Barb.,  596. 

13.  The  widow  in  possession  of  articles  which,  by  the  statute  (2  Rev. 
Stat.,  83,  §  9),  are  declared  not  assets,  is,  while  her  children  remain 
with  her,  the  real  party  in  interest  to  sue  for  an  injury  to  them.     Ib. 

14.  Where  a  married  woman  purchased  goods  in  her  business  before  the 
act  of  1860,  and  subsequent  to  that  act  gave  a  note  for  the  price, 
jointly  with  her  husband, — Held,  that  she  was  liable  thereon  under 
the  act,  as  if  sole.     The  intent  of  section  7  of  the  act  of  1860  (Laws  of 
1860,  157),  was  to  make  the  forms  of  procedure  for  and  against  mar- 
ried women,  in  all  actions  in  which  they  could  sue  or  be  sued  alone,  as 
they  would  be  in  actions  for  or  against  any  other  party  not  under  any 
disability.     Supreme  Ct.,  1861,  Barton  a.  Beer,  21  How.  Pr.,  309. 
See,  also,  Laws  of  1862,  ch.  172. 
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15.  The  act  of  1860  (Laws  of  1860,  158,  §  7)  has  essentially  changed 
the  righto  of  the  husband  and  wife  in  respect  to  torts  committed  upon 
the  person  or  character  of  the  wife,  and  has  made  her  the  sole  plaintiff 
in  actions  brought  for  them,  and  given  her  the  exclusive  right  to  the 
damages  and  recovery  therefor,  and  has  taken  from  the  husband  all 
right  to  a  control  over  the  damages  or  actions  brought  for  such  in- 
juries.    Assaults  and  batteries,  and  slanders,  are  now  made  a  part  of 
the  separate  estate  of  the  wife,  and  in  respect  to  them  she  is  as  a  feme 
sole.     Under  this  statute,  then,  there  is  no  cause  of  action  in  a  husband 
and  wife  jointly  for  an  assault  on  the  wife.     Supreme  Ct.,  1861,  Mann 
a.  Marsh,  21  How.  Pr.,  372. 

16.  In  an  action  against  a  wife  for  use  and  occupation  under  a  lease 
which  is  her  separate  property,  there  is  no  necessity  for  making  the 
husband  a  party ;  the  wife  may  sue  and  be  sued  as  a  single  woman 
Supreme  Ct^  Sp.  T.,  1861,  Taylor  a.  Glenny,  22  How.  Pr.,  240. 

17.  An  agent  may  sue. upon  a  contract  made  with  him  as  such,  and  for 
the  fulfilment  of  which  he  is  personally  bound,  without  any  assignment 
from  his  principal.     So  held,  where  the  principals  were  minors.    Jf.  Y. 
Com.  PI.,  1861,  Nelson  a.  Nixon,  Ante,  104. 

18.  An  agent  cannot  maintain  an  action  in  his  own  name  for  goods  sold 
by  his  predecessor  in  the  agency,  who  has  since  died,  although  the 
successor  has  a  full  power  of  attorney  to  transact  any  business  con- 
nected with  the  business  of  the  decedent     Upon  the  death  of  the 
principal   the   power   and   agency  ceased.      N.  Y.  Com.  PI.,  1861, 
Thompson  a.  Gruber,  21  How.  Pr.,  423. 

19.  An  indorsement  of  a  note  drawn  payable  to  order,  which  indorsement 
makes  it  payable  in  blank,  "  for  account  of  the"  payee,  does  not  restrict 
the  right  of  the  indorsee  to  sue  upon  the  note  in  bis  own  name.     No 
obstacle  to  a  recovery  under  the  Code  is  created  by  the  fact  that  a  bill 
or  note  is  not  indorsed  at  all.     An  action  since  the  Code  must  be 
brought  in  the  name  of  the  actual  party  in  interest,  even  though  the 
instrument  be  not  negotiable,  yet  if  it  has  been  transferred  and  deliv- 
ered to  a  party,  either  absolutely  upon  a  sale  of  it,  or  as  a  security, 
such  party  may  sue  upon  it  in  his  own  name.     [Code,  §  111.]     N.  Y. 
Superior  Ct.,  1860,  Marine  Bank  of  the  City  of  New  York  a.  Vail,  6 
Bosw.,  427. 

20.  An  assignee  under  a  general  assignment  for  the  benefit  of  creditors, 
is  to  be  deemed  in  law  the  holder  and  owner  of  things  in  action  as- 
signed to  him,  so  as  to  entitle  him  to  maintain  an  action  in  his  own 
name  as  plaintiff,  without  setting  out  his  representative  character.     Bj 
the  assignment  the  property  became  his  own,  of  course  for  the  pur- 
poses of  the  trust.    The  avails  he  must  account  for  to  the  beneficiaries 
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of  the  trust,  but  the  demands  are  nevertheless  his  own  for  the  purpose 
of  being  converted  into  money.  He  is  an  assignee  of  an  express  trust ; 
has  the  entire  legal  title,  and  may  sue  in  his  own  name  without  re- 
ferring to  his  character  as  assignee.  He  makes  title  under  the  assign- 
ment as  in  any  other  case  of  sale  and  transfer.  Supreme  Ct.,  Sp.  T., 
1861,  Butterfield  a.  Macomber,  22  How.  Pr^  150. 
Otherwise  of  a  receiver.  Ib. 

21.  Even  though  an  assignment  for  benefit  of  creditors  is  fraudulent,  it  is 
valid  as  between  the  parties ;  and  the  assignees  are  the  proper  plain- 
tiffs in  an  action  to  recover  from  a  debtor  a  demand  assigned  to  them. 
Supreme  Ct.,  1860,  Ogden  a.  Prentice,  33  Barb,,  160. 

22.  Though  trustees  appointed  in  a  foreign  bankrupt  proceeding  have  no 
title  to  goods  here  which  will  enable  them  to  maintain  an  action  for 
them  in  the  courts  of  this  State,  the  objection  must  be  taken  by  de- 
murrer.    It  cannot  be  raised  for  the  first  time  upon  appeal.     Sup-erne 
Ct.,  1843,  Britton  a.  Mayor,  &c.,  of  N.  Y.,  21  How.  Pr.,  251. 

23.  The  plaintiffs,  having  been  appointed  by  a  foreign  tribunal  the  trus- 
tees of  the  estate  and  effects  of  S.  in  New  York,  who  was  declared  a 
bankrupt,  brought  an  action  to  recover  the  possession  of  certain  goods 
and  chattels  in  defendant's  possession,  the  right  of  possession  of  which 
plaintiffs  claimed  as  passing  to  them  as  such  trustees,  under  such  for- 
eign bankrupt  proceedings. 

Held,  that  the  action  was  not  maintainable.  Our  courts  will  not 
recognize  or  enforce  a  right  or  title  acquired  under  a  foreign  bankrupt 
law  or  foreign  bankrupt  proceedings.  [3  Wend.,  538 ;  23  Ib.,  87.] 
Supreme  Ct.,  1861,  Mosselman  a.  Caen,  34  Barb.,  66. 

24.  An  action  brought  by  the  plaintiffs,  as  assignees,  under  a  statutory 
assignment  executed  in  England, — sustained.     H.   Y.  Superior   Ct., 
1860,  Crosbie  a.  Leary,  6  Bosw.,  312. 

25.  For  a  debt  owing  by  all  the  partners,  general  and  special,  in  a  limited 
partnership,  a  suit  is  well  brought  against  the  general  partners  alone. 
And  a  judgment  and  execution  in  such  suit,  levied  upon  the  partner- 
ship property  will  bind  the  entire  interest  of  all  the  partners.    Supreme 
Ct.,  1861,  Artisans'  Bank  a.  Treadwell,  34  Barb.,  553. 

26.  Pending  an  action  brought  by  a  copartnership  against  the  defendants 
as  assignees  of  an  insolvent  debtor,  of  whom  the  plaintiffs  were  judg- 
ment-creditors, one  of  the  plaintiffs  and  also  one  of  the  defendants 
died.     Held,  that  as  in  each  instance  the  survivor  succeeded  to  the 
rights  and  liabilities  of  the  decedent  for  all  the  purposes  of  the  action, 
the  action  did   not  abate,  and  the  survivors  might  proceed  without 
reviving   it.     N.   Y.    Com.    PL,   Sp.   T.,    1861,   Lachaise   a.  Libby, 
Ante,  6. 
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27.  In  such  case  it  is  only  necessary  to  put  upon  the  record  a  suggestion 
of  the  death  of  the  deceased  parties,  in  conformity  with  2  Rev.  Stat, 
386,  §  1,  though  if  either  party  desires  it,  an  order  may  be  entered 
directing  the  action  to  continue  between  the  survivors.     Ib. 

28.  The  personal  representatives  of  a  lessee  for  years  have  an  estate  in 
the  land,  and  are  entitled  to  the  possession ;  and  this  is  all  that  is 
necessary  to  maintain  ejectment.     [Williams  on  Ex.,  748  ;  4  Co.,  95  ; 
1  Ventr.,  30 ;  3  T.  R.,  13 ;  Roscoe  on  Actions,  545  :  16  Eng.  Com.  Law 
R^  115.]     Supreme  Ct.,  1860,  Mosher  a.  Yost,  33  Barb.,  282. 

29.  That  tenants  of  mortgaged  premises  occupying  under  one  whose  deed 
was  not  recorded  until  after  the  filing  of  a  notice  of  action  pending  to 
foreclose  a  mortgage,  if  it  may  be  inferred  that  they  entered  pendenU 
lite,  are  not  necessary  parties.     Supreme  Ct.,  Sp.  T.,  1860,  Ostrom  a. 
McCann,  21  How.  Pr.,  431. 

80.  The  rule  that  the  landlord  of  the  tenant,  and  any  person  baring  any 
privity  of  estate  or  interest  with  such  tenant  or  landlord  in  the  premises, 
cannot  be  made  a  party  except  at  his  election,  and  on  his  own  appli- 
cation [12  Wend.,  558],  holds  good  under  the  Code.  [8  How.  Pr., 
398.]  Supreme  Ct.,  Sp.  T^  1861,  Pulen  a.  Reynolds,  22  How.  Pr., 
353. 

31.  Section  118  of  the  Code  does  not  authorize  a  landlord  to  be  joined 
with  the  tenant  in  possession  in  actions  to  recover  the  possession  of 
real  property.     He  is  not  "a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  involved."     The  action  is  a  posses- 
sory action,  and  does  not  settle  the  right  except  as  to  the  possession. 
It  determines  no  right  of  property,  and  therefore  the  landlord  is  not 
a  necessary  party.      [14  Barb.,  118.]      Section  118  only  authorizes 
those  to  be  made  parties  who  are  necessary  to  a  determination  of  the 
questions  involved.     /A. 

32.  It  seems,  that  section  118  of  the  Code  only  applies  to  equitable  ac- 
tions, such  as  would  have  been  formerly  the  subjects  of  a  suit  in  chan- 
cery, and  that  it  was  only  intended  to  retain,  as  applicable  to  that  class 
of  actions,  a  rule  which  had  been  found  so  necessary,,  but  which  cannot 
well  be  applied  to  common -law  actions,  or  forms  of  common-law  pro- 
cedure and  trial.     [17  N.  Y.,  354 ;  13  Barb.,  526.]     Ib. 

33.  In  an  action  against  a  foreign  executor  having  brought  assets  into 
this  State,  a  third  party  was  made  also  defendant,  and  the  complaint 
alleged  that  such  third  party  had  or  claimed  some  interest  or  right  in 
the  property  which  the  plaintiff  alleged  to  be  in  the  possession  of  the 
other  defendant,  and  sought  to  have  applied  to  the  payment  of  the 
debt  for  which  this  action  is  brought; — Held,  that  if  the  action  could 
be  maintained  against  the  other  defendant,  such  third  party  was  a 
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proper  party,  under  section  118  of  the  Code.      Supreme  Ct.,  1860, 
Gulick  a.  Gulick,  33  Barb.,  92  ;  S.  C.,  21  How.  Pr.,  22. 

34.  Section  119  of  the  Code — which  provides  that  one  or  more  may  sue 
or  defend  for  the  benefit  of  the  whole — does  not  apply  to  a  case  where 
the  right,  to  assert  or  protect  which  the  suit  is  brought,  is  not  one 
which  exists  against  them  all,  or  the  obligation,  which  it  is  sought  to 
enforce,  is  not  common  to  all.      Thus,  where  the  complaint  showed 
that  there  were  several  kinds  or  classes  of  bonds  issued  by  the  corpo- 
ration defendant,  and  that  these  bonds  were  held  by  persons  who  had 
received  them  for  different  considerations  and  under  various  circum- 
stances, and  alleged  that  in  respect  to  the  sole  defendant,  prosecuted 
with  the  corporation,  that  he  was  probably  the  largest  holder  of  such 
bonds  as  are  without  consideration,  or  otherwise  invalid,  and  that  he 
was  made  a  party  as  representing  that  class  of  persons.   Held,  that  the 
suit  was  defective,  for  want  of  the  others  as  parties.     These  various 
bondholders  could  not  be  bound  by  a  judgment  to  which  they  were 
not  parties,  merely  because  the  person  who  was  made  a  defendant  was 
a  holder  of  bonds,  which  were  invalid  for  some  of  the  various  causes 
affecting  them  to  a  greater  or  less  extent.     Supreme  Ct.,  1861,  Reid 
a.  The  Evergreens,  21  How.  Pr.,  319. 

35.  Under  section  120  of  the  Code  of  Procedure, — which  provides  that 
"  persons  severally  liable  upon  the  same  obligation  or  instrument,  in- 
cluding the  parties  to  bills  of  exchange  and  promissory  notes,  may  all, 
or  any  of  them,  be  included  in  the  same  action,  at  the  option  of  the 
plaintiff," — a  joint  action  lies  against  a  lessor  and  a  surety  who  is  a 
party  to  the  lease  and  therein  guaranties  the  performance  of  the  lessor's 
covenants.      Ct.  of  Appeals,  1861,  Carman  a.  Plass,  23  JV.  F.,  286. 

36.  An  action  on  a  promissory  note  dismissed,  because  it  was  not  brought 
by  the  real  owner  and  holder  of  the  note.     Clark  a.  Phillips,  21  How. 
Pr,,  87. 

37.  In  an  action  by  the  devisees  of  the  vendor,  against  the  purchaser,  to 
recover  the  balance  of  purchase-money  due  upon  the  contract,  the  ex- 
ecutor of  the  vendor  should  be  joined  as  a  party  plaintiff.     Supreme 
Ct.,  1861,  Adams  a.  Green,  34  Barb.,  176. 

38.  Although  an  executor  who  has  proved  the  will,  and  to  whom  letters 
have  been  issued  jointly  with  another,  is  a  necessary  party  in  a  suit 
brought  by  the  latter ;  the  objection  that  he  was  not  joined,  if  it  does  not 
appear  on  the  face  of  the  complaint,  so  that  the  question  can  be  raised 
by  demurrer,  can  only  be  raised  by  answer;   and  if  not  so  raised  it 
will  be  deemed  waived.     Supreme  Ct.,  1860,  Scranton  a.  Farmers  & 
Mechanics'  Bank  of  Rochester,  33  Barb.,  527. 

39.  In  an  action  by  a  mortgagee  of  chattels  against  a_ third  person  hav- 
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ing  possession  of  the  chattels,  to  recover  damages  for  a  conversion,  the 
defendant  set  up  in  his  answer  a  claim  to  a  lien  on  the  property  for 
its  keeping,  under  an  agreement  with  the  mortgagor  before  the  execu- 
tion of  the  mortgage,  and  a  demand  that  the  property  be  sold  to 
satisfy  such  lien.  Held,  that  the  mortgagor  was  a  necessary  party  in 
order  to  grant  defendant  such  relief.  Supreme  Cl.,  1861,  Bissell  a. 
Pearse,  21  Hon.  Pr.,  130. 

40.  Section  111  of  the  Code,  amended  by  allowing  an  action  by  a  grantee  of 
land  in  the  name  of  the  grantor,  when  the  grant  is  void  by  an  adverse 
possession.  Act  of  April  23,  1862. 

CAUSE  OF  ACTION,  25  ;  COMPLAINT,  1-7  ;  EXECUTORS  AND  ADMINIS- 
TRATORS, 1,  2 ;  FORECLOSURE;  INJUNCTION,  3;  INFANTA;  JUDICIAL 
SALE,  2. 

PARTITION. 

1.  A  widow  having  a  life-interest  iu  an  undivided  half  of  the  real  estate 
of  which  her  husband  died  seized,  by  virtue  of  the  will  of  her  son, — 
Held,  authorized  to  file  a  petition  for  a  partition.     Supreme  Ct.,  1860, 
Ackley  a.  Dygert,  33  Barb^  176. 

2.  An  infant  plaintiff  in  partition  must  first  obtain  from  the  court  author- 
ity to  institute  the  proceedings.     The  act  of  1852,  ch.  277,  requires  it, 
whenever  such  proceedings  are  instituted  on  behalf  of  an  infant.     Su- 
preme Ct.,  Sp.  Tn  1861,  Clark  a.  Clark,  21  How.  Pr.,  479. 

3.  If  an  infant  plaintiff  in  partition  acts  by  guardian  without  security,  the 
sale  must  be  set  aside,  and  the  purchaser  released  from  the  purchase 
on  his  application.     Ib. ;  and  see  Act  of  April  23,  1862;  amending 
Code  of  Pro.,  §  116. 

PAYMENT. 

Where  there  is  no  legal  compulsion,  a  party  yielding  to  the  assertion  of 
an  adverse  claim  cannot  detract  from  the  force  of  his  concession  by 
saying,  I  object,  or  I  protest,  at  the  same  time  that  he  actually  pays 
the  claim.  The  payment  nullifies  the  protest  as  effectually  as  it  obvi- 
ates the  previous  denial  and  contestation  of  the  claim.  Supreme  Ct^ 
Sp.  T.,  1861,  Forrest  a.  Mayor,  &c.,  of  N.  Y.,  Ante,  350. 

PENALTY. 

To  determine  whether  a  liability  to  which  a  person  is  subjected,  is  by 
way  of  penalty  or  forfeiture,  it  is  not  necessary  that  the  statute,  in  the 
language  imposing  it,  should  denominate  it  a  penalty  or  forfeiture. 
When  the  statute  subjects  an  officer  of  a  company,  as  such  officer,  to  a 
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liability  to  pay  money  either  for  omitting  to  perform  a  duty  enjoined, 
or  for  doing  an  act  prohibited,  and  does  this  in  a  case  where,  but  for 
such  omission  of  duty  or  wrongful  act,  he  would  be  under  no  liability, 
he  is  thereby  subjected  to  a  forfeiture  of  the  sum  which  he  is  made 
liable  to  pay,  and,  so  far  as  he  is  concerned,  the  imposition  of  liability 
is  by  way  of  punishment.  JV.  Y.  Superior  Ct.,  1861,  Merchants' 
Bank  a.  Bliss,  Ante,  225. 

ACTION,  2. 


PERJURY. 

A  witness  who  testifies  falsely  as  to  a  material  fact,  is  guilty  of  perjury, 
irrespective  of  the  question  whether  he  was  a  competent  witness  in  the 
case,  or  even  especially  inadmissible  to  prove  the  particular  fact  to 
which  he  testified.  Ct.  of  Appeals,  1861,  Chamberlain  a.  People,  23 
N.  Y.,  85. 

PLEADING. 

1.  A  party  in  pleading  under  the  Code  need  only  state  the  facts  he  is  re- 
quired to  prove,  and  need  not  insist  on  his  legal  rights  under  any 
statute,  or  draw  legal  conclusions.      Supreme  Ct.,  1861,  Haight  a. 
Child,  34  Barb.,  186. 

2.  Where  by  a  contract,  the  obligations  to  deliver  on  the  one  part,  and 
to  pay  on  the  other,  are  mutual  and  dependent,  neither  party  can 
maintain  an'  action  against  the  other  for  a  breach  of  contract,  without 
showing  performance  or  an  offer  to  perform  on  his  part.     [1 2  Johns., 
209  ;  16  Ib.,  267  ;  20  Ib.,  130 ;  5  Cow.,  404 ;  11  Wend.,  67  ;  3  Den., 
363;  12  Barb.,  502;  11  N.  Y.,  453;  15  Barb.,  359;    16  Ib.,  89;   21 
Ib.,  324;  2  N.Y.,  408;  8  Ib.,  508;   1  Saund.,  320;  2  Pick.,  155;  21 
N.  Y.,  397 ;  20  Ib.,  423,  486.]     Supreme  Ct.,  Sp.  T.,  1861,  Fickett  a. 
Brice,  22  How.  Pr.,  194.     To  the  same  effect,  Frey  a.  Johnson,  Ib., 
316. 

3.  When  a  party  relies  upon  any  breaches   of  an  agreement  as  the 
foundation  of  an  action,  he  must  set  forth  in  his  pleading  sufficient  of 
the  agreement  to  make  it  appear  to  the  court  that  the  breaches  corn- 
plained  of  do  actually  exist,  and  to  what  extent.     Supreme  Ct.,  Sp.  T., 
1800,  Lynch  a.  Murray,  21  How.  Pr.,  154. 

4.  In  pleading  an  insolvent's  discharge,  it  is  not  necessary,  under  the 
Code  of  Procedure,  to  state  the  facts  conferring  jurisdiction  on  the 
officer  who  granted  it.     Supreme  Ct.t  Sp.  T.,  1861,  Livingston  a.  Oak- 
smith,  Ante,  183. 
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5.  That  the  Legislature,  in  allowing  supplemental  complaints  and  answers, 
intended  to  follow  the  former  chancery  rule,  and  thus  chose  terms 
which  import  something  additional  or  amendatory  to  what  has  gone 
before.     [12  How.  Pr.,  521.]     Supreme  Ct.,  1861,  Slauson  a.  Engle- 
hart,  34  Barb.,  198. 

6.  The  rule  under  the  former  practice,  that  when  the  terms  of  a  contract 
are  in  dispute,  and  the  answer  does  not  deny  the  contract,  the  terms 
of  it  cannot  be  proved  by  parol,  is  altered  by  the  Code ;  and  now  an 
answer  is  sufficient  which  admits  the  making  of  a  contract  and  sets  out 
its  terms,  although  it  omits  to  set  up  the  Statute  of  Frauds  as  a  bar. 
Supreme  Ct.,  1861,  Haight  a.  Child,  34  Barb.,  186. 

7.  On  motion  to  strike  out  as  sham  an  answer  of  joint  defendants,  where 
it  appears  that  some  of  the  defendants  may  have  a  valid  defence,  they 
may  be  permitted  to  serve  an  amended  answer,  which  would  be  denied 
to  the  other  defendants  who  show  no  merits.     Supreme  Ct.,  Sp.  T., 
1861,  Burrall  a.  Bowen,  21  How.  Pr.,  378. 

8.  It  seems,  that  the  right  to  move  to  strike  out  an  answer  for  irrelevancy, 
and  the  right  to  demur  to  an  answer  for  insufficiency,  were  not  designed 
for  the  same  purpose;  and  it  is  not  optional  with  the  plaintiff  whether 
he  will  resort  to  a  demurrer  or  to  a  motion,  to  test  the  sufficiency  of 
the  answer.     Supreme  Ct.,  Sp.  T.,  1861,  Littlejohn  a.  Greeley,  Ante, 
311. 

9.  Defendant  has  20  days  after  arrest  to  answer  the  complaint.    Code  of  Pro., 
§  183;  as  amended,  Act  of  April  23,  1862. 

AMENDMENT;    ANSWER;    CAUSE   OF   ACTION;    COMPLAINT;    COUNTER- 
CLAIM; DEMURRER;  INDICTMENT;  REPLY;  VARIANCE;  VERIFICATION. 

PRECEPT  FOR  COSTS. 

Section  15  of  ch.  386  of  the  Laws  of  1840, — which  provides  that  where 
an  unconditional  order  is  made,  upon  special  motion,  for  the  payment 
of  any  sum  of  money,  a  precept  may  be  issued  to  enforce  the  payment 
— and  §  3  of  ch.  390  of  the  Laws  of  1847, — allowing  process  in  the  na- 
ture of  &  fieri  facias  against  personal  property,  to  be  issued  for  the  col- 
lection of  interlocutory  costs  in  certain  cases, — do  not  authorize  the 
issuing  of  process  to  collect  the  costs  awarded  on  sustaining  a  demurrer 
to  part  of  an  answer.  N.  Y.  Superior  Ct.,  Sp.  Tn  1861,  Mora  a.  Sun 
Mutual  Ins.  Co.,  Ante,  304. 

RECEIVER. 

1.  In  an  action  against  a  manufacturing  corporation  by  a  creditor  at  large, 
to  enjoin  certain  creditors  of  the  corporation  from  obtaining  a  prefer- 
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ence,  and  for  a  dissolution  of  the  corporation  and  the  distribution  of  its 
assets,  the  court  has  no  authority  to  appoint  a  receiver  of  the  property 
of  the  corporation.  Supreme  Ct.,  Chambers,  1861,  Galwey  o.  II.  S. 
Steam  Sugar  Refining  Co.,  Ante,  211. 

2.  Though   an  inchoate  lien  upon  equitable  assets  of  the  debtor  is  ob- 
tained by  the  institution  of  supplementary  proceedings,  it  is  essential 
that  the  creditor  should  go  on  and  perfect  the  lien  by  taking  all  the 
necessary  steps  to  consummate  the  appointment  of  a  receiver ;  or  cred- 
itors, who  are  more  vigilant,  will  obtain  priority  over  him.     The  ap- 
pointment of  a  receiver  is  not  perfected  until  he  has  filed  the  requisite 
security,  and  when  that  is  done  his  appointment  operates  by  relation, 
from  the  time  that  an  order  was  made  for  the  appointment  of  a  receiver. 
[1  Smith's  Ch.  Pr.,  497,  802  ;  1  Sim.  &  Stew.,  96  ;  4  E.  D.  Smith,  183 ; 
6  Barb.,  543;  8  Paige,  383;  5  Sandf.,  653;  26  Barb.,  581.]     But 
when  the  receiver  has  given  ample  security  upon  his  first  appointment, 
there  can  be  no  occasion  for  requiring  him  to  give  security  over  again 
in  every  proceeding  which  may  be  afterwards  instituted.     In  every 
subsequent  proceeding  in  which  the  appointment  of  a  receiver  is  ob- 
tained, the  receiver  first  appointed,  by  the  express  permission  of  the 
court,  must  be  named.    He  is  thus  extended  over  all  these  proceedings, 
and  holds  the  property  of  the  debtor  for  the  benefit  of  the  respective 
parties  in  each  proceeding,  to  be  distributed  according  to  the  direction 
of  the  court  by  which  he  was  first  appointed.     By  the  practice  before 
the  Code,  the  court  might  dispense  with  giving  sureties.     [Reviewing 
many  authorities.]    And  under  the  Code  the  judge  may,  by  an  appoint- 
ment not  requiring  security,  dispense  with  it.     N.  Y.  Com.  PI.,  Sp. 
T.,  1861,  Banks  a.  Potter,  21  How.  Pr.,  469. 

3.  The  order  appointing  a  receiver  cannot,  as  against  third  persons,  date 
or  relate  back  beyond  the  order  appointing  him.     It  is  irregular  and 
improper  to  insert  such  a  clause  in  the  order  appointing  the  receiver. 
[6  Barb.,  542;  5  Landf.,  610;  Ib.,  653;  4  Den.,  80.]     Supreme  Ct., 
1861,  Artisans'  Bank  a.  Treadwell,  34  Barb.,  553. 

4.  Upon  a  mcro  formal  motion  to  substitute  one  person  for  another  as 
receiver  in  an  action,  though  it  be  founded,  by  the  notice,  upon  the 
pleadings,  decree,  and  proceedings  in  the  action,  as  well  as  upon  affida- 
vits, the  opposing  party  cannot  question  the  regularity  of  the  original 
order  appointing  such  receiver,  or  the  proceedings  generally.    Supreme 
Ct.,  1861,  Fasset  a.  Tallmadge,  Ante,  12. 

5.  If  there  be  no  personal  incapacity  in  the  proposed  substitute,  the  mo- 
tion may  be  granted  without  prejudice  to  a  motion  to  set  aside  the 
proceedings  for  irregularity.     Ib. 

6.  A  receiver  is  subject  to  all  the  rights  and  equities  existing  against  the 
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company.  He  takes  the  place  of  the  company  and  stands  as  the  repre- 
sentative of  the  company.  [4  N.  Y.,  387.]  Supreme  Ct.,  1861,  Bell 
a.  Shibley,  33  Barb.,  614. 

7.  Right  of  set-off  against  receiver  of  a  corporation.    Berry  a.  Brett,  6 
Bosw.,  627. 

8.  A  receiver  of  the  property  of  a  dowress  who  proceeds,  and  in  the 
name  of  the  widow  causes  her  dower  to  be  assigned  (conceding  that 
he  has  power  thus  to  proceed),  does  not  become  vested  with  title  by 
mere  operation  of  his  appointment,  and  without  any  assignment  from 
the  widow,  so  that  he  can  maintain  an  action  at  law  in  his  own  name 
to  recover  possession  of  the  premises.     Though  the  personal  estate 
becomes  vested  in  the  receiver  from  the  time  and  by  virtue  of  his  ap- 
pointment, the  real  estate  becomes  vested  only  by  virtue  of  a  convey- 
ance to  him,  which  the  court  has  power  to  compel.     [19  N.  Y.,  374.] 
Supreme  Ct.,  1860,  Monk  a.  Coats,  33  Barb.,  500.     Compare  Code  of 
Pro.,  §  298,  as  amended  by  Act  of  April  23,  1862. 

9.  The  fact  that  a  receiver  against  whom  a  judgment  for  costs  has  been 
recovered,  has  had  in  hand  funds  sufficient  to  pay  it,  and  has  paid 
other  claims  larger  in  amqunt,  is  not  a  ground  for  compelling  him  to 
pay  such  judgment  on  motion.     Supreme  Ct.,  Sp.  T.,  1861,  Deven- 
dorf  a.  Dickinson,  21  How.  Pr.,  275. 

10.  The  powers  and  duties  of  a  receiver  as  the  creature  of  the  court, — 
considered.     Ib. 

11.  It  is  the  duty  of  a  receiver  of  a  banking  association,  under  the  act  of 
1849,  to  declare  a  dividend  within  180  days  after  his  appointment,  and 
for  this  purpose  to  collect  or  sell  all  assets  not  in  litigation,  or  to  show 
that  in  respect  to  choses  in  action  not  sold,  a  judge  has,  upon  his  ap- 
plication, postponed  the  sale.     Ct.  of  Appeals,  1861,  Matter  of  Hollis- 
ter  Bank,  23  N.  Y.,  508. 

12.  The  construction  of  the  act,  and  the  case  of  the  Reciprocity  Bank 
[22  N.  Y.,  9],  explained.     Ib. 

13.  The  receiver  of  a  corporation, — Held,  a  trustee  within  the  provision 
of  section  317  of  the  Code  of  Procedure,  by  which  the  court  is  au- 
thorized to  require  security  for  costs.     Supreme  Ct.,  Sp.  T.,  1861, 
Kimberly  a.  Stewart,  22  How.  Pr^  281. 

14.  Receiver  of  foreign  corporation  entitled  to  commissions.     Code  of  Pro., 
§  244,  subd.  4,  as  amended  by  Act  of  April  23,  1862. 

15.  Appointment  of  receiver  in  supplementary  proceedings  must  be  record- 
ed.   Order  vests  title  in  receiver.    Receiver  under  control  of  court.    Ib.. 
§298- 

SECURITY  FOR  COSTS,  3,  4. 
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REDEMPTION. 

Redemption  from  resale  of  lands  by  the  State,  and  ejectment  of  the  pur- 
chaser at  the  first  sale.     Candee  a.  Haywood,  34  Barb.,  349. 

REFERENCE. 

1.  An  action  upon  a  policy  of  insurance,  brought  to  recover  for  the  loss 
of  a  single  shipment  of  goods,  which  is  defended  upon  the  ground  of 
fraud,  cannot  be  referred  without  consent,  although  the  schedule  of 
the  shipment  may  contain  a  large  number  of  distinct  items.     Supreme 
Ct.,  1861,  Freeman  a.  Atlantic  Mutual  Ins.  Co.,  Ante,  124. 

2.  In  an  action  for  an  accounting  and  settlement  between  principals  and 
their  agent,  the  parties  mutually  consented  to  refer  the  whole  of  the 
issues  to  a  referee,  in  the  first  instance.     Held,  that  it  was  proper  that 
he  should,  if  he  found  the  defendant  liable  to  account,  proceed  with 
the  accounting  without  objection.     N.  Y.  Superior  Ct.,  1860,  Crosbie 
a.  Leary,  6  Bosw.,  312. 

3.  It  is  the  province  of  the  referee  to  find  the  facts,  so  far  as  they  are 
deemed   necessary,  to  enable  the  court  to  pass  upon  the  questions 
•which  appellant  desires  to  review  on  the  appeal ;  and  where  there  is 
no  finding  of  facts  by  the  referee  by  which  the  court  may  know  the 
terms  of  an  alleged  usurious  agreement,  but  merely  a  general  conclu- 
sion in  favor  of  the  validity  of  the  agreement,  the  court  will  not 
attempt   to   ascertain   from   the  evidence  what  the  agreement  was. 
Supreme  Ct.,  1861,  Murray  a.  Barney,  34  Barb.,  336. 

4.  A  verbal  agreement  made  by  the  parties  to  an  action,  and  an  entry 
thereof  made  by  the  referee  upon  his  minutes  at  the  time,  allowing 
him  $5.00  per  meeting,  and  also  double  fees  for  each  meeting  occupy- 
ing over  two  hours,  is  substantially  such  an  agreement  in  writing  as  is 
contemplated  by  section  313  of  the  Code.    N.  Y.  Superior  Ct.,  Sp.T., 
1861,  Philbin  a.  Patrick,  22  How.  Pr.,  1. 

5.  The  finding  of  a  referee  that  defendant  was  absent  from  the  State, 
by  various  journeys  during  six  years,  at  least  one  year  in  the  aggre- 
gate, is  not  a  sufficient  finding  of  absence  to  warrant  a  judgment 
against  defendant  who  has  pleaded  the  Statute  of  Limitations.     Su- 
preme Ct.,  1861,  Kickok  a.  Bliss,  34  Barb.,  321. 

6.  A  finding  by  a  referee,  stated  by  him  as  a  finding  of  fact,  that  there 
had  been  no  surrender  of  a  lease,  was  construed  by  the  court,  by  the 
help  of  his  finding  of  law,  as  meaning  only  that  there  had  been  no 
surrender  by  writing.      Ct.  of  Appeals,  1862,  Smith  a.  Devlin,  23  N. 
Y.,  363. 
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7.  If  after  the  report  of  a  referee,  made  and  signed  by  the  referee,  and 
delivered,  a  provision, — e.  g.t  on  the  subject  of  costs, — is  afterwards 
procured  by  the  counsel  to  be  added  by  the  referee,  the  addition  is  an 
irregular  proceeding.     [17  How.  Pr.,  507.]     When  the  referee  first 
delivered  his  report  duly  signed,  his  power  over  the  subject-matter  was 
exhausted.     Supreme  Ct.,  Sp.  T.,  1861,  Shearman  a.  Justice,  22  How. 
Pr^  241. 

8.  Where  the  statement  contained  in  a  referee's  report,  of  (he  facts 
found  by  him,  differs  from  that  inserted  by  him  in  the  case  on  settling 
it  under  sections  272  and  268  of  the  Code ;  the  latter  will  be  deemed 
to  contain  a  true  statement  of  the  facts  as  actually  found,  and  if  his 
conclusion  is  erroneous,  assuming  the  latter  facts  to  be  as  he  has  found 
them,  a  new  trial  must  be  granted.     N.  Y.  Superior  Ct.t  1862,  Hart- 
man  o.  Proudfit,  6  Bosw.,  191. 

9.  The  statements  contained  in  the  report  will  not  be  resorted  to,  to  im- 
pute thereby  a  meaning  to  the   language  employed  in  the  case  as 
settled  to  declare  what  facts  were  found,  which  could  not  be  given  to 
it  according  to  the  natural  construction  of  such  language.     Ib. 

10.  Referees,  how  chosen ;  judges  not  eligible ;  duty  to  report  within  sixty 
days  after  final  submission.    Code  of  Pro.,  §  273 ;  as  amended,  Act  of  April 
23,  1862. 

RELIEF. 

Relief  varying  from  complaint  in  action  charging  defendant  as  a  trustee, 
— when  not  proper.     Currie  a.  Cowles,  6  JBosw.,  453. 


RELIGIOUS  CORPORATIONS. 

Of  the  power  of  religious  corporations  to  contract  to  sell  their  real  prop- 
erty, and  the  proceedings  to  authorize  the  sale.  Bowen  a.  Irish  Presby- 
terian Congregation,  6  Bosw.,  245. 


REPLY. 

The  word  "defence"  in  section  154,  is  to  be  understood  as  meaning 
counter-claim,  but  whether  that  meaning  be  given  or  not,  a  reply  can- 
not be  permitted  where  no  counter-claim  is  interposed  by  the  answer. 
The  new  matter  set  up  in  the  answer,  where  it  does  not  constitute  a 
counter-claim,  is  to  be  deemed  controverted  by  the  adverse  party,  as 
upon  a  direct  denial  or  avoidance,  as  the  case  may  require  [8  How. 
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Pr.,  205  ;  9  Ib.,  481,  488  ;  1  Duer,  673] ;  and  a  reply,  if  put  in,  may 
be  struck  out  on  motion,  with  costs.  Supreme  Ct.,  Sp.  T.,  1861, 
Devlin  a.  Bevins,  22  How.  Pr.,  290. 

SATISFACTION  OF  PART  OF  PLAINTIFFS  CLAIM. 

On  a  motion  to  strike  out  part  of  an  answer  as  sham,  and  for  judgment 
on  account  of  the  frivolousness  of  the  remainder,  the  court,  under  sec- 
tion 244  of  the  Code,  may  direct  the  defendant  to  satisfy  to  the  plain- 
tiff the  amounts  admitted  by  the  answer  to  be  just.  Supreme  Ct., 
Sp.  T.,  1861,  Fosdick  a.  Groff,  22  How.  Pr.,  158. 

SECURITY  FOR  COSTS. 

1.  Under  2  Rev.  Stat.,  620,  §  1, — which  allows  defendant  to  require  a 
non-resident  plaintiff  to  file  security  for  costs, — it  is  not  imperative 
upon  the  court  to  grant  an  order  for  security  for  costs  under  all  cir- 
cumstances.    Supreme  Ct.,  Chambers,  1862,  Fearn  a.  Gelpcke,  Ante, 
473. 

2.  Where  the  defendant's  application  to  compel  a  non-resident  plaintiff 
to  file  security  for  costs  had  been  unreasonably  delayed,  and  the  plain- 
tiff's attorneys  were  unable  to  communicate  with  the  plaintiff  by 
reason   of  an   insurrection, — Held,  that  the   application   should   be 
denied.     Ib. 

3.  It  seems,  that  the  cases  in  which  the  discretion  of  the  court  to  .require 
a  trustee  to  give  security  for  costs,  under  section  317  of  the  Code,  should 
be  exercised,  are  those  mentioned  in  a  previous  part  of  the  section,  in 
which  the  court  is  authorized  to  direct  the  costs  to  be  paid  by  the 
plaintiff  or  defendant  personally,  for  mismanagement  or  bad  faith  in 
such  action  or  defence ;  and  that  whenever  the  plaintiff  is  shown  to  be 
guilty  of  mismanagement  or  bad  faith,  such  as  would  justify  the  court 
in  charging  the  costs  of  the  defence  upon  him  personally,  it  would  be 
the  duty  of  the  court,  on  motion  pending  the  action,  to  require  the 
plaintiff  to  give  the  security  contemplated  in  the  last  clause  of  the 
section.     Supreme  Ct.,  Sp.  T.,  1861,  Kimberly  a.  Stewart,  22  How. 
Pr.,  281. 

4.  Where  the  defendant  showed  that  the  assessment  on  a  premium  note 
given  by  him  to  a  mutual  insurance  company,  for  the  non-payment  of 
which  he  was  prosecuted  by  the  plaintiff  as  receiver  of  the  company, 
had  been  paid  to  a  former  receiver  of  the  company,  for  which  the  de- 
fendant held  the  receipt  of  the  latter, — Held,  that  the  heedlessness  in 
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the  prosecution  of  the  action  amounted  to  mismanagement  or  bad  faith 
on  the  part  of  the  plaintiff,  which  made  it  the  duty  of  the  court  to 
require  him  to  give  security  for  costs.  Supreme  Ct^  Sp.  T.,  1861, 
Kimberly  a.  Goodrich,  22  Now.  Pr.,  424.  Followed,  Kimberly  a. 
Blackford,  71,  443. 

SERVICE. 

After  the  plaintiff's  attorney  has  returned  an  appearance  served  on  him, 
when  he  ascertained  that  the  attorney  appearing  was  a  non-resident, 
with  a  Statement  of  his  objections,  he  is  not  bound  to  return  the  papers 
again  when  they  are  sent  back  to  him  afterwards,  for  such  a  proceed- 
ing might  be  indefinitely  protracted.  Supreme  Ct.,  Sp.  T7.,  1862, 
Richardson  a.  Brooklyn  City  <fc  Newtown  R.  R.  Co.,  22  How.  Pr^  368. 

SESSIONS  (COURTS  OF). 

1.  Organization  of  Courts  of  Sessions,  and  qualification  of  justices.     Nel- 
son a.  People,  23  N.  Y^  293. 

2.  The  Court  of  Sessions  has  no  power  to  arraign  a  defendant  and  receive 
a  plea  to  an  indictment  for  murder.    Supreme  Ct.t  Sp.  T.,  1861,  People 
a.  McCraney,  21  How.  Pr.,  149. 

NEW  TRIAL,  14. 

SET-OFF. 

A  judgment  recovered  against  an  assignor,  for  costs,  after  the  making  of 
an  assignment  by  him,  and  without  notice  to  the  judgment-creditor  of 
such  assignment,  is  not  a  set-off,  or  other  defence,  in  an  action  brought 
by  the  assignees,  within  the  meaning  of  section  112  of  the  Code.  Su- 
preme Ct.,  1860,  Ogden  a.  Prentice,  33  Barb.,  160.  • 

SHERIFF. 

1.  It  seems,  that  where  a  sheriff  has  become  liable  as  bail,  by  the  escape 
of  a  prisoner,  and  has  failed  to  surrender  him  within  the  time  required 
by  the  Revised  Statutes,  he  is  not  wholly  discharged  from  liability, 
though  he  does  surrender  him.within  the  time  required  by  section  191 
of  the  Code.    N.  Y.  Superior  Ct.,  Sp.  T.,  1859,  McCreery  a.  Willett, 
22  How.  Pr.,  91. 

2.  Neither  the  authority  given  to  the  sheriff  by  the  Code,  §  232,  or  the 
privilege  of  examination  for  the  purpose  of  discovery  given  by  the 
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Code,  §  236,  deprives  creditors  of  their  well-established  right  to  enforce 
their  lien  acquired  under  attachment  and  execution  by  a  suit  in  equity. 
At  most,  the  remedies  given  by  the  Code  in  the  name  of  the  sheriff, 
are  merely  cumulative,  and  designed  to  give  a  more  summary  process 
in  cases  where  it  can  be  made  effectual.  Supreme  Ct.,  Sp.  T.,  1861, 
Skinner  a.  Stuart,  Ante,  442. 

ATTACHMENT,  6,  7,  13  ;  COMPLAINT,  7,  11. 

SHIPPING. 

Right  of  part-owner  to  enforce  lien  against  vessel.  Atkins  a.  IStanton,  6 
JBosw.,  648. 

SPECIAL  PROCEEDINGS. 

1.  On  a  motion  to  confirm  the  report  of  commissioners  in  acquiring  lands 
for  a  railroad, — Held,  that  the  court  could  not  consider  any  of  the  ob- 
jections or  exceptions,  except  that  which  stated  that  neither  the  report 
nor  any  of  the  proceedings  which  preceded  it,  properly  designated  the 
lands  proposed  to  be  taken.     All  the  other  objections  and  exceptions 
must  be  considered  on  appeal  from  the  report  after  confirmation. 
Supreme  Ct.,  Sp.  T.,  1860,  Matter  of  N.  Y.  &  Jamaica  R.  R.  Co.,  21 
How.  Pr.,  434. 

2.  If  the  report,  in  addition  to  the  route,  gives  the  quantity  of  the  land 
to  be  taken,  and  a  diagram  showing  its  boundaries,  and  length  and 
width  throughout  its  whole  extent,  this  is  a  sufficient  description.     Ib. 

3.  The  objection  that  neither  the  petition  nor  the  map  filed  in  the  office 
of  the  county  clerk  to  which  it  refers,  shows  what  extent  of  land  was 
to  be  taken,  nor  any  thing  more  than  a  line  showing  the  direction  of 
the  proposed  railway,  should  be  taken  on  the  presentation  of  the  peti- 
tion on  the  motion  for  the  appointment  of  commissioners.     Ib. 

CERTIORARI  ;  EXECUTORS  AND  ADMINISTRATORS  ;  HABEAS  CORPUS  ; 
HIGHWAYS  ;  INFANTS  ;  MANDAMUS  ;  SUMMARY  PROCEEDINGS  ;  PARTI- 
TION; SHIPPING. 

i 

SPECIFIC  PERFORMANCE. 

1.  Although  the  power  to  order  the  specific  performance  of  contracts  is» 
in  a  sense,  discretionary,  that  discretion  is  governed,  for  the  most  part, 
by  settled  rules ;  and  when  a  plaintiff  is  seeking  a  relief  to  which,  by 
such  rules,  he  is  clearly  entitled,  and  no  substantial  defence  to  his  claim 
is  established,  the  relief  may  not  be  capriciously  denied.  N.  Y.  Superior 
Ct.,  1860,  Bowen  a.  Irish  Presbyterian  Congregation,  6  Bosw.,  268. 
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2.  Where  a  party  makes  a  contract  for  the  conveyance  of  land  on  the 
payment  of  the  purchase-money,  and  retains  the  legal  title  as  a  lien  for 
his  security  for  the  unpaid  purchase-money,  and  subsequently  dies  be- 
fore the  completion  of  the  contract,  his  heirs  are  compellable  in  equity, 
on  payment  of  the  debt,  to  execute  the  trust  by  a  conveyance  of  the 
title.     Supreme  Ct.,  1861,  Moore  a.  Burrows,  34  Barb.,  173. 

3.  And  it  seems,  in  such  a  case,  in  an  action  by  the  vendee  against  the 
heirs,  the  complaint  need  not  allege  that  the  vendor  died  seized  of  the 
property  in  question,  or  that  the  title  to  the  premises  is  vested  in  the 
defendants  by  descent  or  otherwise.     Ib. 

4.  In  an  action  for  a  specific  performance  of  a  contract  for  the  sale  of 
lands,  where  the  answer  of  defendant  sets  up  a  contract  essentially  dif- 
ferent from  that  set  up  in  the  complaint,  the  latter,  if  by  parol,  cannot 
be  specifically  enforced.     [Fonbl.  Eq.,  b.  1.,  ch.  3,  §  8,  n.  d. ;  5  Wend., 
638;  Willard's  Eq.,  282;  'Story,  §  755.]     Supreme  Ct.,  1861,  Haight 
a.  Child,  34  Barb.,  186. 

5.  Possession  taken  by  the  purchaser  is  not  a  basis  for  a  specific  perform- 
ance, if  such  possession  has  been  surrendered  by  him  and  received  by 
the  vendor  before  the  commencement  of  the  action.     Ib. 

6.  Where  the  vendor  does  not  aver  and  show  that  he  was  ready  and  will- 
ing to  perform  the  agreement,  and  where  the  purchaser  alleges  and 
proves  that  he  was  ready  and  willing  and  offered  to  perform  the  same, 
and  demanded  the  deed,  before  the  commencement  of  the  suit,  which 
was  refused,  the  vendor  cannot  have  judgment  for  a  specific  perform- 
ance.    Ib. 

PLEADING,  6. 

STATUTE  OF  FRAUDS. 

If  the  Statute  of  Frauds  applies  to  the  employment  of  an  agent  to  purchase 
property,  the  payment  of  part  of  the  price  by  the  principal  to  the  agent 
would  take  the  contract  out  of  the  statute.  N.  Y.  Superior  Ctn  Sp.  Tn 
1861,  Whitehouse  a.  Moore,  Ante,  142. 

• 

STATUTES. 

1.  Contracts  made  in  violation  of  the  provisions  of  1  Rev.  Stat.,  710, — 
forbidding  stock-jobbing, — have  become  valid  by  the  repeal  of  those 
provisions  by  the  act  of  1858.     [Laws  of  1858,  251,  ch.  134.]     Su- 
preme Ct.,  1861,  Washburn  a.  Franklin,  Ante,  140. 

2.  The  repeal  of  a  statute  which  made  a  contract  illegal,  on  grounds  of 
public  policy,  leaves  contracts  entered  into  in  violation  of  it,  valid.   Ib. 
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STAY  OF  PROCEEDINGS. 

1.  A  stay  of  all  proceedings  on  the  part  of  the  plaintiff  in  a  second  ac- 
tion, will  b.e  ordered  until  all  the  costs  of  the  first  suit  for  the  same 
cause,  and  also  the  costs  of  the  motion  to  stay,  are  paid.     JV.  Y.  Com. 
PI,  Sp.  T.,  1860,  Edwards  a.  Ninth  Avenue  R.  R.  Co.,  22  How.  Pr., 
444. 

2.  Section  338  of  the  Code  does  not  authorize  a  judge  to  fix  the  sum  in 
which  an  undertaking  shall  be  given,  to  operate  as  stay  of  proceedings 
on  an  appeal  from  an  order  made  in  a  summary  proceeding  taken  in 
an  action  after  judgment.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Winter- 
hoff  a.  Siegert,  Ante,  182. 

3.  On  appeal  from  a  judgment,  the  general  term  ordered  a  new  trial,  and 
an  appeal  was  taken  from  the  order  to  the  Court  of  Appeals.     The 
appellant  gave  security  on  appeal  in  $250,  as  required  by  section  334 
of  the  Code.     Held,  that  this  did  not  operate  as  a  stay  of  proceedings. 
Supreme  Ct.,  Sp.  T.,  1861,  McMahon  a.  Allen,  Ante,  126. 

4.  The  only  way  in  which  a  stay  of  proceedings  can  be  procured  in  the 
court  below,  after  an  order  for  a  new  trial  has  been  made  by  the  gen- 
eral term,  is  by  a  motion  directly  for  that  purpose.     Ib. 

5.  Requisites  of  the  undertaking  to  stay  proceedings  on  appeal.    Code  of  Pro., 
§  335,  as  amended  by  Act  of  April  23,  1862. 

APPEAL,  10 ;  JUDGMENT,  3  ;  UNDERTAKING,  7,  8. 

SUMMARY  PROCEEDINGS. 

1.  "When  one  of  two  joint  lessors  of  land  becomes  sole  owner  of  the  land 
and  rents,  by  a  conveyance  from  the  other,  he  may  demand  the  whole 
rent,  and  upon  refusal  to  pay,  may  dispossess  the  tenant,  by  proceed- 
ings in  his  own  name.     The  statute  directs  the  proceedings  to  be  taken 
by  the  landlord,  and  no  person  but  the  one  entitled  to  the  possession 
can  obtain  the  final  order  from  the  justice.     Where  the  letting  is  joint, 
there  can  be  no  division  of  the  rent,  as  far  as  the  tenant  is  concerned. 
A  demand  of  the  rent  may  be  by  either  lessor,  and  must  be  of  the 
whole  rent,  and  not  of  any  undivided  portion.     If  both  lessors  had 
continued  owners,  it  would  have  been  necessary  to  have  joined  both  as 
landlord,  but  as  the  interest  of  one  had  vested  in  the  other,  the  former 
could  not  be  so  joined.      Supreme  Ct.,  1860,  Griffin   a.  Clark,  33 
Barb.,  46. 

2.  Where  a  mortgagor,  in  the  presence  and  with  the  consent  of  his 
tenant,  relinquished  all  right  and  title  to  the  mortgaged  premises,  and 
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put  them  in  the  actual  possession  and  occupation  of  the  mortgagee, — 
Held,  that  the  tenant's  term  was  thereby  ended,  and  the  mortgagee 
was  in  possession  as  such,  and  not  as  lessee ;  and  that  the  mortgagor 
could  not  dispossess  him  for  non-payment  of  rent.  Supreme  Ct.,  1861, 
People  a.  Culver,  21  How.  Pr.,  108. 

3.  Where  the  affidavit  shows  that  the  relation  of  landlord  and  tenant 
was  created  between  the  parties  by  a  contract  of  hiring,  if  the  contract 
of  hiring  is  not  fully  stated  in  the  affidavit,  the  tenant  should  supply 
the  defect  or  njake  some  objection  to  it  for  this  reason.     The  objection 
is  not  available  on  appeal.     Supreme  Ct^  1860,  Norsworthy  a.  Bryan, 
33  Barb.,  153. 

4.  Where  the  affidavit  stated  that  "the  estate  of  L.  N.  deceased,"  was 
landlord  of  the  premises,  which  statement  was  not  denied  by  the 
tenant ; — Held,  that  the  statement  must  be  deemed  to  be  admitted, 
and  the  court  on  appeal  could  not  go  behind  it,  to  inquire  whether 
"  the  estate"  was  a  corporation,  or  one  individual,  or  an  association  of 
several  persons.     Ib. 

5.  A  proceeding  to  dispossess  a  tenant  under  subd.  1  of'§  28  of  the  stat- 
ute, in  order  to  authorize  the  magistrate  to  issue  his  summons  under 
§  30,  should  in  substance,  if  not  in  direct  terms,  show  that  the  tenant 
holds  over  and  continues  in  possession  after  the  expiration  of  his  term, 
without  the  permission  of  his  landlord.     The  landlord  should  bring 
himself  clearly  within  the  provisions  of  the  statute,  and  leave  nothing 
to  be  inferred.     [6  Hill,  314.]      Yates  County  Ct.,  1861,  Campbell  a. 
Mallory,  22  How.  Pr.,  183. 

6.  The  affidavit  stated  that  the  under-tenant,  who  was  stated  to  be  in 
possession,  held  over  with  consent  of  the  landlord.     The  under-tenant 
made  no  defence,  but  the  lessee  defended,  and,  being  unsuccessful,  ap- 
pealed.    Held,  that  he  could  not  take  advantage  of  the  objection  to 
the  affidavit.     Supreme   Ct.t   1860,  Norsworthy  a.  Bryan,  33  JBarb^ 
153. 

7.  Describing  the  premises  as  being  "  a  certain  house  and  lot  situated 
in,"  <fec.,  naming  the  village,  town,  and  county,  is  too  general,  and  does 
not  meet  the  requirement  of  the  statute.     [24  Barb.,  438.]     The  fact 
that  the  magistrate,  in  issuing  his  summons,  has  given  a  more  specific 
description  than  that  contained  in  the  affidavit,  cannot  aid  the  land- 
lord, nor  of  itself  confer  jurisdiction  upon  the  magistrate.     Unless  he 
acquired  jurisdiction  by  virtue  of  the  preliminary  affidavits,  his  subse- 
quent acts  were  without  authority,  and  must  be  so  declared.     [4  Den., 
118.]    Yates  County  Ct.,  1861,  Campbell  a.  Mallory,  22  How.  Pr.,  183. 

8.  Where  the  affidavit  is  insufficient  to  confer  jurisdiction, — e.  g.,  by  not 
sufficiently  describing  the  premises, — the  magistrate  does  not  acquire 
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jurisdiction  by  the  appearance  of  the  tenant  before  the  magistrate, 
without  taking  this  objection,  and  litigating  the  matter  upon  its  merits. 
The  magistrate  not  having  acquired  jurisdiction  of  the  subject-matter, 
could  not  take  jurisdiction  of  any  of  its  consequences  or  incidents  [9 
Johns.,  239],  nor  could  consent  confer  this  jurisdiction.  [3  Cai.,  129.] 
Ib. 

9.  That  a  statement  in  the  notice  that  interest  is  due  on  the  rent,  is  not 
an  available  objection  on  certiorari,  where  the  demand  made  by  the 
plaintiff  did  not  include  interest.  Supreme  Ct.,  1860,  Griffin  a.  Clark, 
33  Barb.,  46. 

SUPERIOR  COURT  (OF  NEW  YORK). 

The  New  York  Superior  Court  has  a  general  jurisdiction  in  equity  cases. 
[6  Duer,  114.]  A  suit  to  compel  the  specific  performance  of  a  con- 
tract is  within  the  ordinary  jurisdiction  of  a  court  of  equity.  The  mere 
circumstance  that  the  defendant  is  an  ecclesiastical  corporation,  can- 
not affect  the  question.  In  so  far  as  such  a  corporation  has  authority 
to  make  contracts,  it  is  subject  to  the  ordinary  rules  of  law  and  equity 
applicable  to  any  other  contracting  party.  N.  Y.  Superior  <7/.,  1860, 
Bowen  a.  Irish  Presbyterian  Congregation,  6  Bosw.,  245. 

SUPERSEDEAS. 

1.  An  application  for  a  supersedeas  cannot  be  granted  under  2  Rev.  Stat., 
556,  §  37,  on  the   ground  that  the  plaintiff  had  neglected  for  three 
months  to  charge  the  defendant  in  execution,  unless  the  bail  have  been 
exonerated.     N.  T.  Com.  PL,  Sp.  T.,  1861,  Hills  a.  Lewis,  Ante,  101, 
note. 

2.  When  the  moving  papers  on  an  application  for  a  supersedeas  in  such 
case  do  not  show  that  the  bail  have  been  exonerated,  the  plaintiff's 
allegation  that  no  notice  of  surrender  was  ever  given  to  him,  is  in 
effect  a  denial  that  defendant  has  been  exonerated.    Ib. 

SUPERVISORS. 

In  reference  to  charges  for  services  for  which  no  fixed  or  definite  sum  is 
prescribed  as  a  compensation,  the  Board  of  Supervisors  have  a  dis- 
cretion, and  may  allow  such  sum  as  they  may  deem  just.  In  auditing 
and  allowing  this  class  of  accounts  they  act  judicially,  and  no  proceed- 
ing can  be  had  against  them,  or  against  the  county,  for  an  erroneous 
determination  in  relation  to  their  acts.  Supreme  Ct.,  1861,  Chase  a. 
County  of  Saratoga,  33  Barb.,  605. 
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SUPPLEMENTARY  PROCEEDINGS. 

1.  Under  section  294  of  the  Code, — which  provides  that  a  creditor  in 
supplementary  proceedings  may  require  a  person  indebted  to  his  debtor 
to  appear  and   "answer  concerning  the  same," — if  the  third  party, 
on  such  examination,  deny  that  he  is  indebted  to  the  defendant,  and 
that  he  has  any  property  belonging  to  such  debtor,  the  power  of  the 
court,  so  far  as  he  is  concerned,  is  at  an  end,  except  to  forbid,  by  order, 
a  transfer  or  disposition  of  such  property  or  interest  until  the  receiver 
has  proceeded  against  him.     The  court  have  no  power  to  compel  such 
party  to  make  a  more  particular  and  specific  answer.     If  the  creditor 
desires  to  examine  him  in  detail  he  must  summon  him  as  a  witness, 
under  the  provisions  of  section  292.     Supreme  Ct.,  Chambers,  1861, 
Tompkins  County  Bank  a.  Trapp,  21  How.  Pr.,  17. 

2.  In  supplementary  proceedings,  the  creditor  must  establish  that  the 
debtor  has  the  money  or  means  to  comply,  before  the  latter  can  be 
ordered  to  pay  the  judgment  or  be  committed.     It  is  not  enough  to 
warrant  such  an  order,  that  the  defendant's  statement  gives  rise  to 
suspicion  that  he  may  be  concealing  money  or  property.     Supreme 
C'L,  Sp.  T.,  1861,  Peters  a.  Kerr,  22  How.  Pr.,  3. 

3.  The  court  has  power  to  punish,  as  for  contempt,  disobedience  of  its 
orders  in  supplementary  proceedings.     Supreme  Ct.,  Chambers,  1861, 
Tompkins  County  Bank  a.  Trapp,  21  How.  Pr^  17. 

4.  The  provision  of  section  3X)2  of  the  Code,  bestowing  upon  the  judge 
before  whom  supplementary  proceedings  are  commenced,  the  power  to 
punish  disobedience  to  his  order  made  therein,  does  not  deprive  the 
court  of  its  general  power  to  punish  such  disobedience.     Supreme  Ct., 
Chambers,  1861,  Kearney's  Case,  Ante,  459. 

5.  Appointment  of  receiver  must  be  recorded.     Code  of  Pro.,  §  298,  as 
amended  by  Act  of  April  23,  1862. 

CAUSE  OF  ACTION,  21 ;  RECEIVER,  2,  14. 


SUPREME  COURT. 

The  Supreme  Court  possesses  all  the  power,  and  exercises  all  the 
functions,  both  of  the  Supreme  Court  and  the  former  Court  of  Chancery  ; 
but  it  has  not  acquired  by  the  blending  of  the  two  tribunals  any  right 
or  authority  which  did  not  belong  to  one  or  the  other  of  their  formerly 
separate  jurisdictions.  But  the  action  and  administration  of  the  court 
is  perfectly  distinct  in  affording  legal  or  equitable  remedies,  as  much  so 
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as  when  they  had  to  be  sought  in  different  courts.     Supreme  Ct.,  1861, 
Onderdonk  a.  Mott,  34  Barb.,  106. 

2.  Special  terms  may  be  adjourned.    Code  of  Pro.,  §  24 ;  as  amended,  Act  of 
April  23,  1862. 

3.  Jurisdiction  to  enforce  judgment  against  married  women,  though  for  less 
than  $100.     Code  of  Pro.,  §  274;  as  amended,  Act  of  April  23,  1862. 

4  Eestriction  of  jurisdiction  in  equitable  actions  to  causes  when  the  amount 
in  controversy  is  not  less  than  $100  (2  Rev.  Stat.,  173,  §  37),  abolished. 
Act  of  April  23,  1862. 

TENANTS. 

That  1  Eev.  Stat.,  748,  §  27, — requiring  tenants  on  whom  proceedings  to 
recover  the  land  shall  be  served,  to  give  notice  to  the  landlord, — does 
not  apply  to  a  notice  of  an  intention  to  apply  for  a  sale  under  a  surro- 
gate's decree,  for  payment  of  debts.  N.  Y.  Superior  Ct.,  1860,  Rig- 
ney  a.  Coles  6  Bosw.,  493. 

TRIAL. 

1.  On  demurring  to  part  of  an  answer,  the  plaintiff  may  put  the  cause 
on  the  calendar  for  trial  of  the  issues  of  fact,  without  waiting  for  the 
decision  upon  the  issues  of  law.     Supreme  Ct.,  Sp.  T.,  1861,  Palmer 
a.  Smedley,  Ante,  185. 

2.  It  seems,  that  an  issue  of  fraud  ought  to  be  tried  by  a  jury.     Su- 
preme Ct.,  1861,  Freeman  a.  Atlantic  Mutual  Ins.  Co.,  Ante,  124. 

3.  The  mere  fact  of  a  plaintiff  resting  cannot  be  regarded  as  a  bar  to  his 
right  to  furnish  further  proof;  and  his  case  cannot  be  regarded  as  closed, 
where  the  defendant  has  given  no  evidence,  as  long  as  he  has  testimony 
to  give  upon  a  fact  not  completely  established  or  made  out  prima  facie, 
and  which  is  essential  to  his  recovery ;  and  even  if  permitting  further 
proof  is  a  matter  of  discretion  with  the  court,  if  the  court  refuse  to  ex- 
ercise it,  the  judgment  may  be  reversed.     N.  Y.  Com.  PL,  1861,  Lewis 
a.  Ryder,  Ante,  1. 

4.  Of  the  right  of  opening,  on  the  trial  of  an  action  for  libel.     Littlejohn 
a.  Greeley,  Ante,  41. 

5.  In  an  action  in  which  the  damages  are  liquidated,  or  depend  upon  mere 
calculation, — e.  g^  casting  interest, — the  party  holding  the  affirmative  of 
the  issue  has  the  right  to  begin.     Thus  in  an  action  on  a  promissory  note, 
where  the  defendant's  answer  admits  the  making  of  the  note,  and  sets  up 
the  defence  of  usury,  since  the  plaintiff"  would  be  entitled,  on  producing 
the  note  on  the  trial,  to  have  a  verdict  for  the  amount  of  it,  without 
giving  any  evidence,  the  affirmative  of  the  issue,  the  onus  probandi,  is 
clearly  upon  the  defendant.     It  is  therefore  the  right  of  the  defendant 
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to  begin — to  open  bis  defence  to  the  jury,  and  to  give  his  evidence. 
The  proof  of  the  plaintiff  would  be  in  answer  to  such  evidence  so  first 
given  by  the  defendant,  and  if  he  did  not  make  out  a  prima-facie  de- 
fence, the  plaintiff  need  give  no  evidence.  In  general,  the  party  who 
holds  the  affirmative  of  the  issue  has  the  right  to  open  to  the  jury. 
[Citing  many  authorities.]  Supreme  Ct.,  1860,  Huntington  a.  Conkey, 
33  Barb.,  218. 

6.  In  an  action  on  a  promissory  note,  defendant  by  his  answer  put  in 
issue  the  making  of  the  note  and  its  delivery  by  him,  as  well  as  its 
transfer  to  plaintiff,  and  then  put  in  a  supplemental  answer,  setting  up 
as  a  defence  a  former  suit  for  the  same  cause  of  action,  and  judgment 
in  favor  of  plaintiff; — Held,  that  the  judge  at  circuit  was  right  in 
compelling  plaintiff  to  open  the  case,  and  produce  evidence  in  support 
of  the  action  in  the  first  instance,  notwithstanding  the  matters  set  up 
in  the  supplemental  answer.     Supreme  Ct.,  1861,  Slau&on  a.  Engle- 
hart,  34  Barb.,  198. 

7.  The  object  of  an  opening  is  to  state,  briefly,  the  nature  of  the  action, 
the  substance  of  the  pleadings,  the  points  in  issue,  the  facts  and  circum- 
stances of  the  case,  and  the  substance  of  the  evidence  to  be  adduced  in 
its  support.     And  the  counsel  for  the  plaintiff,  in  opening,  may  also 
state  the  nature  of  the  defence,  if  it  appears  upon  the  record.     Further 
than  this,  under  our  practice,  the  plaintiff's  counsel  ought  not  to  go. 
The  English  practice  of  anticipating  the  defence  does  not  prevail  with 
us.     Our  rule  does  not  require,  and  should  not  allow  an  opening  in 
respect  to  the  defence,  except  in  an  incidental  way,  by  a  brief  state- 
ment of  its  general  character.     But  the  manner  of  the  opening  of  each 
party  must  be  to  a  great  extent  under  the  control  and  within  the  dis- 
cretion of  the  judge  at  nisi  prius,  and  with  the  exercise  of  that  discre- 
tion, a  court  of  review  ought  not  to  interfere,  except  a  case  were  pre- 
sented of  abuse  or  arbitrariness.     Supreme  Ct.,  1860,  Ayrault  a.  Cham- 
berlain, 33  Barb.,  229. 

8.  That  the  plaintiff,  in  all  cases  where  the  damages  are  unliquidated, 
has  the  right  to  open  the  case  to  the  jury  and  have  the  reply.     And 
whenever  the  plaintiff  has  any  thing  to  prove,  on  the  question  of  dam- 
ages, or  otherwise,  he  has  the  right  to  begin.     Supreme  Ct.,  1860, 
Huntington  a.  Conkey,  33  Barb.,  228. 

9.  A  distinct  defence,  not  pleaded,  cannot  be  proved  at  the  trial.     Su- 
preme Ct.,  1861,  Bucknam  a.  Brett,  Ante,  119. 

10.  The  defendants  offered  to  "prove  the  defence  as  stated  under  the 
second  head  of  the  answer,"  and  it  was  excluded  upon  the  objection  of 
the  plaintiffs,  and  the  defendants  excepted. 

Held,  that  a  fair  construction  of  this  offer  would  limit  it  to  evidence 
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of  the  facts  alleged  in  the  paragraph  or  clause  of  the  answer  preceded 
by  the  word  "second,"  and  would  not  extend  it  to  the  following  para- 
graphs of  the  answer.  Had  the  defendants  intended  any  thing  else, 
their  counsel  should  have  stated  the  specific  facts  designed  to  be  proved. 
Supreme  Ct.,  1861,  Elwell  a.  Dodge,  33  Barb.,  338,  342. 

11.  A  notarial  certificate  of  protest  and  notice  is  competent  evidence, 
notwithstanding  a  denial  of  notice  of  protest  in  a  verified  answer.    Such 
verification  is  not  a  substitute  for  the  affidavit  required  by  statute. 
Supreme  Ct.,  1860,  Lansing  a.  Coley,  Ante,  272. 

12.  Evidence  offered  by  a  defendant  which  contradicts  the  defendant's 
admissions  in  his  answer,  should  be  rejected.    JV.  Y.  Superior  Ct.,  1860, 
Crosbie  a.  Leary,  6  Bosw.,  313. 

13.  The  question  "What  is  the  usual  custom  of  express  companies  in  de- 
livering packages  in  this  city," — Held,  inadmissible,  without  preliminary 
proof  of  a  usage  and  of  the  qualification  of  the  witness  to  speak  of  it. 
N.  Y.  Superior  Ct.,  1860,  Haslam  a.  Adams'  Express  Co.,  6  Bosw., 
235. 

14.  Asking  the  maker  of  a  note  what  it  was  given  for, — Held,  a  proper 
question.     Supreme  Ct.,  1860,  Ayrault  a.  Chamberlain,  33  Barb.,  229. 

15.  An  answer  to  an  interrogatory,  under  a  commission,  which  is  not  re- 
sponsive to  the  interrogatory,-  may  be  objected  to  by  either  party  on 
the  trial,  and  must  be  excluded.     Supreme  Ct.,  1860,  Lansing  a.  Coley, 
Ante,  272. 

16.  Where  the  court  has  ruled  that  an  alleged  libel  contains  a  charge  of 
personal  corruption,  the  jury  should  receive  this  as  the  construction  of 
the   language.      Supreme  Ct^   Circuit,   1861,   Littlejohn   a.   Greeley, 
Ante,  41. 

17.  After  a  witness  had  stated  that  at  the  time  the  note  in  suit  was  exe- 
cuted there  were  six  others  executed,  and  that  they  pertained  to  a  loan 
of  money, — Held,  that  it  was  proper  to  ask  him  whether  the  several 
notes  belonged  to  one  or  different  transactions ;  such  question  merely 
requires  him  to  state  facts,  and  does  not  call  for  an  answer  in  the 
affirmative  or  negative,  nor  for  the  opinion.     Supreme  Ct.t  1860,  Ayr- 
ault a.  Chamberlain,  33  Barb.,  229. 

18.  What  course  of  extended  examination,  by  a  party,  of  his  adversary's 
witness,  makes  him  the  witness  of  such  party,  so  as  to  give  the  adver- 
sary a  right  of  cross-examination.     Mattice  a.  Allen,  33  Barb.,  543. 

19.  That  when  questions  of  fraud  are  involved,  it  is  usual  to  allow  con- 
siderable latitude  in  the  examination  of  witnesses,  and  the  introduction 
of  evidence.     Supreme  Ct.,  1860,  Cuyler  a.  McCartney,  33  Barb.,  175. 

20.  The  propriety  of  suffering  the  plaintiff  to  recall  his  witness,  after  he 
had  been  once  examined,  is  to  be  determined  by  the  judge  at  the  trial. 
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As  the  general  rule,  it  is  a  matter  resting  in  bis  discretion ;  and,  unless 
it  is  quite  palpable  that  that  discretion  was  unwisely  exercised,  and 
injustice  has  been  done,  the  refusal  of  the  judge  to  permit  a  further 
examination  would  not  furnish  a  ground  for  ordering  a  new  trial.  JV. 
Y.  Superior  Ct.,  1860,  Tread  well  a.  Stebbins,  6  Bosw.,  549. 

21.  Where  the  judge  at  the  circuit  allows  an  amendment  of  the  answer 
to  meet  the  proofs  in  the  case,  the  plaintiff  cannot  demur  to  it  for 
insufficiency.     If  it  is  insufficient,  advantage  can  be  taken  of  it  by 
claiming  that  the  judge  should  direct  a  verdict  in  the  plaintiff's  favor. 
Supreme  Ct.,  1861,  Therasson  a.  Peterson,  22  How.  Pr.,  98. 

22.  Where  counsel  for  the  defendant,  at  the  time  of  making  his  requests 
to  charge,  his  attention  being  directly  called  to  the  want  of  evidence 
to  sustain  it,  did  not  specify  any  portion  of  the  testimony  tending  to 
support  it,  his  exception  to  the  refusal  will  not  be  upheld.     [3  Den., 
598;  13  N.  Y.,  338.]     N.  Y.  Superior  Ct.,  1860,  Kiernan  a.  Roche- 
leau,  6  Bosw.,  148. 

23.  Where  it  is  important  for  a  party  to  have  a  fact  not  in  issuo  by  the 
pleadings  passed  upon  by  the  court,  his  request  should  bo  made  on 
the  trial  before  the  decision,  or  by  a  motion  afterwards  to  have  the 
same  inserted,  or  upon  the  settlement  of  the  case,  when  the  opposite 
party  could  be  present.     There  is  no  reason  why  such  should  not  be 
the  practice  in  regard  to  a  trial  by  a  court  without  a  jury,  as  well  as 
in  regard  to  one  before  a  referee,  which  is  the  established  practice. 
[6  How.  Pr,  492;    13  Ib.,  411 ;    2  Sandf.,  641 ;  4  Ib.,  691.]     Great 
injustice  would  ensue  if  a  new  trial  could  be  had  for  a  refusal  to  insert 
in  a  decision  already  written  and  filed,  adjudications  upon  facts  not 
mentioned  in  the  pleadings  without  a  request  before  such  a  decision  to 
pass  upon  such  facts.     If  the  refusal  to  accede  to  such  request  was 
made  in  court,  either  upon  a  motion  to  insert  the  determination  of  the 
particular  fact  in  the  case,  or  on  the  settlement  of  such  case,  and  it 
was  improperly  refused,  the  remedy  would  be  by  motion  for  a  resettle- 
ment, or  appeal  from  such  denial  as  an  order  on  a  motion,  not  by  ex- 
ception to  it  as  to  a  decision  on  a  trial  so  as  to  send  the  whole  case 
for  a  new  trial.     N.  Y.  Superior  Ct^  1860,  Heroy  a.  Kerr,  21  How. 
Pr.,  409. 

24.  In  an  action  against  a  banking  corporation  as  indorsee  of  a  bill  of 
exchange,  if  defendant  would  raise  the  objection  that  plaintiff  must 
prove  defendant's  authority  to  purchase  such  drafts,  he  should  move 
for  a  dismissal  of  the  complaint  on  this  ground,  and  thus  give  plaintiff 
an  opportunity  to  supply  the  defect.      Supreme  Ct.,  1861,  Bank  of 
Louisville  a.  Ellery,  34  Barb^  630. 

25.  In  an  action  upon  a  note  of  a  third  party,  which  defendant  had 
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guarantied  and  passed  away  to  W.  in  exchange  for  his,  and  to  which 
the  defence  of  usury  was  set  up, — Held,  that  it  was  erroneous  in  the 
judge  at  circuit  to  charge  the  jury  that  the  transaction  would  not  be 
usurious,  if  at  the  time  of  the  sale  of  the  note  W.  supposed  the  note 
good,  and  the  parties  to  it  able  to  pay  it,  and  if  the  bargain  between 
them  was  a  bargain  for  the  sale  of  this  note  only,  and  without  intent  to 
evade  the  statute,  &c.  Supreme  Ct.,  1860,  Thomas  a.  Murray,  34 
Barb.,  157. 

26.  And  it  was  further  erroneous  in  that  the  judge  left  it  to  the  jury  to 
say  whether  it  was  part  and  parcel  of  the  bargain  and  the  intention  of 
the  parties  at  the  time,  that  the  borrower  should  take  the  note  at  his 
own  risk  in  regard  to  the  solvency  of  the  parties  thereto.     Ib. 

27.  Where  a  bailee,  with  whom  bank-notes  were  deposited  by  the  owner, 
transferred  and  delivered  them  to  a  third  person  in  payment  of  his  own 
debt,  without  authority, — Held,  that  in  an  action  against  the  latter,  by 
the  owner,  to  recover  the  value  of  the  notes,  it  was  erroneous  for  the 
judge  to  charge  the  jury  that  a  person  receiving  money  in  good  faith, 
where  there  were  no- suspicious  circumstances  attending  the  receipt,  is 
not  bound  to  inquire  into  the  title  of  the  party  from  whom  he  received 
it,  although  it  might  have  been  stolen,  or  acquired  in  a  dishonest  way. 
Supreme  Ct.,  1861,  Steinhart  a.  Boker,  34  Barb.,  436. 

28.  That  it  is  not  error  to  refuse  to  charge  the  jury  as  requested  by  a 
defendant,  if  the  evidence  would  not  warrant  them  in  finding  the  facts 
without  which  the  instruction  requested  would  have  no  application  to 
the  case,  even  though,  as  mere  propositions  of  law,  the  desired  instruc- 
tions are  correct.     N.  Y.  Superior  Ct.,  1860,  Kiernan  a.  Rocheleau, 
6  Bosw.,  148. 

29.  Proper  form  of  charge  in  respect  to  delivery  of  goods  to  carrier. 
N.  Y.  Superior  Ct.,  1860,  Haslam  a.  Adams'  Express  Co.,  6  Bosw., 
235. 

30.  Evidence  and  charge  in  a  case  where  usury  in  the  discount  of  an  ac- 
commodation-note was  the  defence.     Supreme   Ct.,   1860,  Gould  a. 
Rumsey,  21  How.  Pr.,  97. 

31.  The  court  will  not  disturb  a  verdict  on  the  ground  that  the  proof 
was  insufficient,  when  the  nonsuit  was  moved  for,  in  cases  where  the 
deficiency  was  afterwards  supplied.      [11  N.  Y.,  102;  7  Johns.,  179; 
8  Foster  (N.  H.),  44  ;  2  Hill,  620 ;  6  Dana,  395.]    Supreme  Ct.,  1860, 
Kent  a.  Harcourt,  33  Barb.,  495. 

32.  When  a  question  as  to  the  admissibility  of  evidence  arises,  upon  the 
trial,  it  is  erroneous  for  the  judge  to  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  a  general  term.     The  provision  of  section  265 
of  the  Code, — that  where,  upon  a  trial,  the  case  presents  only  questions 
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of  law,  the  judge  may  direct  a  verdict  subject  to  the  opinion  qf  the 
court, — applies  to  cases  where  the  facts  being  found  or  conceded,  it 
only  remains  to  pronounce  the  law.  [16  How.  Pr.,  542 ;  29  Barb., 
180;  16  N.  Y.,  602.]  Supreme  Ct.,  1861,  Bell  a.  Shibley,  33  Barb., 
610. 

33.  Where,  no  general  verdict  being  rendered,  the  answers  of  the  jury 
to  specific  questions,  not  covering  the  whole  case  like  a  special  verdict, 
are  taken  and  referred  to  the  court  at  general  term  for  judgment  upou 
the  answers,  and  the  questions  of  law  arising  in  the  case, — this  is  a 
mistrial  for  which  the  judgment  should  be  reversed.     Ct.  of  Appeals, 
1861,  Manning  a.  Monaghan,  23  N.  Y.,  539, 

34.  The  proper  practice  in  such  cases  fully  stated.     Ib. 

35.  At  the  close  of  the  testimony,  on  a  trial  by  the  court,  without  a  judg- 
ment, the  judge,  after  hearing  counsel,  wrote  out  a  statement  of  certain 
findings  of  facts  and  conclusions  of  law,  which  statement  was  not  signed 
by  him  or  filed  or  delivered  to  the  party  in  whose  favor  it  was  made, 
nor  was  any  order  entered  upon  it  as  a  decision  of  the  matters  in  issue. 
It  concluded  with  a  statement  that  certain  matters  deemed  important 
did  not  appear  from  the  evidence  before  the  court,  and  an  order  that 
the  parties  produce  witnesses  on  a  day  named,  touching  those  matters. 
On  that  day  defendant  appeared  and  examined  a  witness  as  to  the  mat- 
ters mentioned  in  the  order.     The  case  was  thereupon  submitted  to  the 
court,  and  the  judge  held  the  matter  under  advisement  for  the  purpose 
of  assessing  and  fixing  the  amount  to  be  allowed  defendant ;  and  mean- 
while his  term  of  office  expired. 

Held,  that  the  trial  had,  in  fact  and  in  law,  never  been  finished  when 
the  judge  went  out  of  office,  and  there  was  consequently  nothing  to 
review  on  a  motion  for  a  new  trial.  A  new  trial  of  the  issues,  de  novo, 
must  therefore  be  ordered.  Supreme  Ct.,  1861,  Putnam  a.  Crombie, 
34  Barb.,  232. 

ABATEMENT,  5,  9;    DEPOSITION;     EVIDENCE;    NEW   TRIAL;   VENUE; 
VERDICT  ;  WITNESS. 

TRUST. 

Where  a  court  of  equity  interposes  to  compel  a  trustee  to  give  up  prop- 
erty purchased  in  his  own  name  for  his  own  benefit,  which  belonged, 
or  rightfully  belongs  to  the  trust-estate,  it  does  so  in  aid  of  and  to  pro- 
tect the  right  of  the  cestui  que  trust  [5  Ves.,  679 ;  9  Ib.,  295  ;  1  Stor. 
Eq.  Jur.,  §§  321,  323] ;  and  if  the  cestuis  que  trust  were  competent  to 
act  for  themselves,  and  with  a  full  understanding  of  the  facts  have  re- 
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linquished  any  claim,  the  court  will  not  interfere.     W.  Y.  Com.  PL, 
Sp.  T.,  1860,  Clark  a.  Law,  22  How.  Pr.,  426. 

ATTORNEYS,  6. 

UNDERTAKING. 

1.  Where  the  undertaking,  filed  on  granting  an  order  of  arrest,  is  not 
indorsed  with  the  approval  of  the  justice  who  granted  the  order,  pur- 
suant to  Rule  4,  the  order,  on  motion,  will  be  vacated  with  costs.     The 
rule  clearly  requires  it,  and  that  the  filing  of  the  undertaking,  without 
any  such  approval,  is  not  a  compliance  with  the  requirement  of  the  rule, 
and  subjects  the  party  to  the  "penalty"  therein  specified,  to  wit :  that 
the  proceedings  be  held  irregular,  as  if  no  undertaking  had  been  given. 
Supreme  Ct.,  Sp.  T.,  1861,  Newell  a.  Doran,  21  How.  Pr.,  427. 

2.  There  is  no  distinction,  in  this  respect,  between  an  order  of  arrest  and 
an  attachment  or  injunction,  which  will  dispense  with  the  approval  in 
one  case,  and  not  in  the  other.     In  the  case  of  an  attachment,  it  is 
true,  the  undertaking  of  the  plaintiff  alone  cannot  be  taken,  but  surety 
is  required,  while  in  the  other  two  cases,  the  undertaking  may,  in  the 
discretion  of  the  judge  or  justice,  be  without  surety.     In  the  case  of 
an  order  of  arrest  also,  where  the  undertaking  of  the  plaintiff  alone  is 
taken,  he  is  required  to  justify  in  double  the  sum  specified  in  the 
undertaking.     But  the  undertaking  in  such  case  needs  the  approval 
no  less  than  where  sureties  are  taken,  for  by  Rule  6,  personal  sureties 
are  in  all  cases  required  to  justify.     The  justification,  therefore,  does 
not  dispense  with  the  indorsement  of  the  approval.     The  rule,  in  its 
terms,  applies  equally  well  to  all  three  of  the  cases  mentioned,  and 
must  have  effect  in  cases  of  arrest,  as  well  as  in  injunction  and  attach- 
ment cases.     Ib. 

3.  When  sureties,  in  an  undertaking  on  appeal,  fail  to  justify  on  excep- 
tion, it  is  as  if  no  undertaking  had  been  given.     N.  Y.  Superior  Ct., 
Sp.  T.,  1862,  Chamberlain  a.  Dempsey,  Ante,  421. 

4.  Under  an  order  made  on  the  rejection  of  proposed  sureties,  granting 
the  appellant  ten  days'  time  to  file  a  new  undertaking  with  new  sure- 
ties, arid  staying  all  proceedings  on  the  part  of  the  respondent  during 
said  ten  days,  the  appellant  must  not  only  file  a  new  undertaking,  but 
procure  the  justification  of  his  sureties  within  the  time.     Ib. 

5.  It  is  not  necessary  for  the  respondent  to  except  to  the  new  sure- 
ties.   Ib. 

6.  A  second  undertaking  duly  filed  and  served  under  such  circumstances, 
without  justification,  does  not  operate  as  a  stay.     Ib. 

7.  It  seems,  that  an  undertaking  required  as  a  condition  of  granting  a 
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stay  of  proceedings  pending  an  appeal  from  an  order,  will  be  an  avail- 
able security  to  the  respondent  if  the  order  be  affirmed.  N.  Y.  Supe- 
rior Ct^  Sp.  T.,  1861,  Winterhoff  a.  Siegert,  Ante,  182. 

8.  Where  an  undertaking,  given  to  stay  proceedings  on  appeal  from  a 
judgment  of  sale  in  foreclosure,  is  in  substantial,  though  not  exact,  com- 
pliance with  the  requirements  of  the  Code,  the  plaintiff  should  move 
to  set  it  aside.     If  without  doing  so,  or  giving  notice  of  the  defect,  he 
proceeds  to  sell  the  premises  under  the  judgment,  the  sale  must  be 
vacated.     Supreme  Ct.,  1861,  Parfitt  a.  Warner,  Ante,  471. 

9.  Where  the  defendants  had  executed  an  undertaking,  pursuant  to  sec- 
tion 240  of  the  Code,  to  procure  the  discharge  of  an  attachment  against 
the  property  of  a  third  party,  and  the  court  had  directed  the  third 
party  to  furnish  further  sureties,  which  he  had  not  done,  and  judgment 
had  been  entered  against  him  by  order  of  the  court  as  for  want  of  an 
answer, — Held,  that  the  sureties  were  not  discharged.     Supreme  Ct^ 
1861,  Jewett  a.  Crane,  Ante,  97. 

10.  Sureties  may  be  let  in  to  defend  on  the  merits  in  the  place  of  their 
principal,  in  an  action  against  him,  even  after  a  regular  judgment,  if  it 
be  necessary  for  their  protection,  on  suitable  application  and  excusing 
laches.     Ib. 

11.  Requisites  of  undertaking  on  appeal,  to  stay  proceedings  under  §  835  of 
of  the  Code.     Power  of  court  to  require  new  sureties.    Act  of  April  23, 
1862. 

12.  Action  on  undertaking  under  §  348,  when  may  be  brought.    Ib. 

CLAIM  AND  DELIVERY;  STAY  OF  PROCEEDINGS. 


USE  AND  OCCUPATION. 

1.  Under  1  Rev.  Stat.,  748,  §  26, — providing  that  "any  landlord  may 
recover,  in  an  action  on  the  case,  a  reasonable  satisfaction  for  the  use 
and  occupation  of  any  lands  or  tenements,  by  any  person  under  any 
agreement  not  made  by  deed," — the  action  for  use  and  occupation  may 
be  maintained,  if  the  defendant  either  held  or  occupied  the  premises. 
It  was  formerly  well  settled  that  the  action  would  lie  where  the  lands 
were  held  by  the  defendant  without  being  actually  occupied,  and  this 
provision  of  the  Revised  Statutes  does  not  alter  the  rule.     Supreme  Ct., 
1848,  Hoffman  a.  Delihanty,  Ante,  388. 

2.  The  cases  of  Wood  a.  Wilcox  (1  Den^  372)  and  Beach  a.  Gray 
84),  explained. 

CAUSE  OF  ACTION,  17  ;  COMPLAINT,  13. 
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VARIANCE. 

Where  the  complaint  is  for  a  wrongful  conversion  of  property,  and  the 
proof  establishes  another  and  different  cause  of  action,  viz.,  a  mere 
breach  of  duty  on  the  part  of  the  defendant,  it  is  not  a  case  of  variance 
which  may  be  remedied  by  amendment,  but  is  a  failure  of  proofofthe 
cause  of  action  alleged,  and  the  plaintiff  should  be  nonsuited.  Supreme 
Ct.,  1860,  Moore  a.  McKibbin,  33  Barb.,  246. 

COMPLAINT,  5,  17,  22,  23,  33. 

VENUE. 

1.  Affidavits  to  oppose  a  motion  for  a  change  of  place  of  trial  on  the 
ground  of  convenience  of  witnesses,  as  well  as  the  affidavits  on  which 
such  a  motion  is  made,  should  state  what  is  expected  to  be  proved  by 
the  witnesses,  so  that  the  court  may  judge  of  their  materiality.     Su- 
preme Ct.,  Sp.  T.,  1861,  American  Exchange  Bank  a.  Hill,  22  How. 
Pr.,  29. 

2.  The  court  will  not  order  the  place  of  trial  of  an  indictment  to  be 
changed  where  issue  has  not  been  legally  joined.     Thus  where  an  in- 
dictment for  murder  had  been  removed  from  a  Court  of  Sessions,  at 
which  defendant  had  pleaded  not  guilty,  to  the  Oyer  and  Terminer, — 
Held,  that  as  the  former  court  had  no  power  to  arraign  on  such  an 
indictment,  the  plea  was  a  nullity,  and  there  was  no  issue  existing. 
Supreme  Ct.,  Sp.  T.,  1861,  People  a.  McCraney,  21  How.  Pr.,  149. 

VERDICT. 

1.  In  a  general  verdict  the  jury  pronounce  generally  upon  all  or  any  of 
the  issues,  either  in  favor  of  the  plaintiff  or  defendant.     [Code,  §  260.] 
A  special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving 
the  judgment  to  the  court.     [Ib.]     This  is  also  the  definition  of  a 
special  verdict  at  the  common  law.    It  must  contain  all  the  facts  essen- 
tial to  the  rendering  of  a  judgment  one  way  or  the  other.    Where  the 
answers  of  the  jury  embrace  only  a  small  portion  of  the  facts  necessary 
to  a  judgment,  the  verdict  is  not  a  general  verdict.     Ct.  of  Appeals, 
1861,  Manning  a.  Monaghan,  23  JV.  Y.,  539. 

2.  The  requisites  of  a  special  verdict  are  not  other  or  different  now  than 
they  were  before  the  Code.     A  general  verdict  determines  the  entire 
issue  in  favor  of  the  plaintiff  or  the  defendant.     A  special  verdict  finds 
all  the  facts  which  are  requisite  to  enable  the  court  to  say,  upon  the 
pleadings  and  verdict,  which  party  is  by  law  entitled  to  judgment, 
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without  referring  to  the  evidence.  The  pleadings  and  the  special  ver- 
dict together  should  show,  when  separated  from  all  else  that  appeared 
on  the  trial,  and  as  a  complete  record,  that  one  or  the  other  party  is, 
as  mere  matter  of  law,  entitled  to  judgment.  For  the  purpose  of.  deter- 
mining what  judgment  shall  be  given,  the  court  are  therefore  not  war- 
ranted in  examining  the  evidence  given  on  the  trial,  and  ascertaining 
what  other  facts  were  proved  which  were  denied  in  the  pleadings, 
however  clear  and  satisfactory  the  evidence  may  be.  [1  Cai.,  60  ;  5 
Johns.,  502  ;  8  Cow.,  409.]  The  Code  (§  260)  imports  that  the  special 
verdict  must  contain  all  the  facts  which  are  in-  issue  by  the  pleadings, 
the  determination  of  which  is  necessary  to  enable  the  court  to  give 
judgment,  and  it  clearly  excludes  the  idea  that  the  court  can  look  into 
the  evidence  itself  to  ascertain  the  facts,  or  any  of  them.  JV.  Y.  Su- 
perior Ct.,  1860,  Eisemann  a.  Swan,  6  Bosw.,  671. 
3.  When  a  special  verdict  only  is  taken,  and  that  verdict  does  not  dispose 
of  all  the  material  issues,  and  such  verdict  is  taken  subject  to  the 
opinion  of  the  court  at  general  term,  with  liberty  to  the  court  to  ren- 
der judgment  for  the  plaintiff  or  the  defendant,  according  to  the  law 
and  the  facts  found,  the  general  term  cannot  consider  the  case  upon  the 
merits,  nor  pronounce  any  judgment,  but  will  order  a  new  trial.  Ib. 

NEW  TRIAL  ;  TRIAL. 

VERIFICATION. 

1.  In  an  action  upon  an  instrument  for  the  payment  of  money  only,  the 
possession  of  the  instrument  is  enough,  under  section  157  of  the  Code, 
lo  authorize  an  agent  or  attorney  of  the  plaintiff  to  verify  the  com- 
plaint.    N.  T.  Com.  PI.,  1861,  Myers  a.  Gerrits,  Ante,  106. 

2.  When,  in  an  action  upon  two  promissory  notes,  the  verification  of  the 
complaint  was  made  by  a  person  other  than  the  plaintiff,  and  it  stated 
that  the  notes  were  in  the  possession  of  the  deponent,  and  that  the 
reason  why  the  verification  was  not  made  by  the  plaintiff  was  his  ab- 
sence from  the  State ;  and  the  defendant  disclosed  no  defence ; — Held, 
a  sufficient  averment  that  the  deponent  was  the  agent  of  the  plaintiff 
to  put  defendant  to  proof  of  the  contrary.    Ib. 

WAIVER. 

Where  a  submission  to  arbitration  operates  as  a  discontinuance,  it  still  is 

competent  for  the  party  to  waive  it,  and  he  will  be  deemed  to  have 

waived  it  in  case  he  proceeds  voluntarily  in  the  action.     [1  Wend., 

314.]     Supreme  Ct.,  Sp.  T.,  1861,  Bnel  a.  Dewey,  22  How.  Pr-  342. 
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WARRANTY. 

A  representation  that  a  building  is  "  good,  strong,  and  substantial,  and 
fit  for  hatters'  business,"  is  not  a  warranty  that  the  building  is  not 
leaky.  Supreme  Ct.,  Sp.  T.,  1861,  Schermerhorn  a.  Gouge,  Ante,  315. 

WILL. 

It  is  a  sufficient  acknowledgment  of  a  testator's  signature  to  a  will,  if  he 
states  to  the  subscribing  witnesses,  before  they  sign  their  names,  that 
it  is  his  will,  and  if  they,  at  the  same  time,  see  his  signature  thereto. 
Supreme  Ct.,  1860,  Robinson  a.  Smith,  Ante,  359. 

CAUSE  OP  ACTION,  22. 

WITNESS. 

1.  Under  section  399  of  the  Code,  as  amended  in  185*7,  one  who  sues  for 
the  conversion  of  personal  property  which  he  bought  from  a  third 
person,  is  not  to  be  deemed  an  assignee  of  such  third  person.     W.  Y. 
Superior  Ct.,  1860,  Penny  a.  Black,  6  Bosw.,  50.     See,  also,  amend- 
ment of  April  23,  1862. 

2.  A  widow,  cited,  but  who  does  not  appear  or  contest  the  probate  of  her 
husband's  will,  is  a  competent  witness  for  the  contestants,  as  against 
the  objection  that  she  is  a  party  to  the  proceeding ;  and  no  formal 
order,  dismissing  her  as  a  party,  or  otherwise  providing  for  her  exami- 
nation, is  necessary ;  and  even  if  she  were  to  be  deemed  a  party,  she 
may  be  examined,  unless  she  has  some  interest  in  the  question  to  be 
determined.     Ct.  of  Appeals,  1861,  Talbot  a.  Talbot,  23  N.  Y.,  17. 

3.  Where,  on  the  hearing  before  the  surrogate,  there  is  general  evidence 
of  the  execution  by  the  husband  of  a  previous  will,  under  which  the 
widow  would  take  the  same  provision  as  under  the  will  offered  for  pro- 
bate, the  validity  of  the  first  will  is  to  be  assumed  in  support  of  the 
competency  of  the  widow,  as  against  the  objection  of  interest.     Ib. 

4.  Upon  an  indictment  of  the  husband  for  perjury,  after  divorce,  the  wife 
is  a  competent  witness  to  prove  that  she  has  had  no  sexual  intercourse 
with  any  other  person.     [1  Hill,  63;    2  Ib.,  186.]     Ct.  of  Appeals, 
1861,  Chamberlain  a.  People,  23  N.  Y.,  85. 

5.  The  question  of  the  competency  of  husband  and  wife  as  witnesses 
against  each  other  generally,  in  a  suit  between  them, — considered.    Ib. 

6.  In  an  action  to  set  aside  an  assignment  made  for  the  benefit  of  cred- 
itors, on  the  ground  of  fraud,  the  assignor  may  be  permitted  to  testify 
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as  to  his  actual  intent  in  executing  the  same.     [14  N.  Y.,  567.]     Su- 
preme Ct.,  I860,  Matthews  a.  Poultney,  33  Barb.,  127. 

7.  An  agent,-^//<?W,  to  have  acted  within  his  instructions,  and  that,  there- 
fore, not  being  personally  liable  upon  the  contract,  he  was  not  incompe- 
tent as  a  witness  in  respect  to  the  transaction,  by  reason  of  any  interest. 
Supreme  Ct.,  1848,  Hoffman  a.  Delihanty,  Ante,  388. 

8.  The  same  rule  of  law  which  excuses  a  witness  from  answering  ques- 
tions which  may  tend  to  convict  him  of  a  crime  or  misdemeanor,  ex- 
cuses him  also  from  producing  books  or  papers,  the  contents  of  which 
may  be  used  against  him,  and  tend  to  the  same  result ;  but  it  must  be 
shown  that  the  books  in  question  would  have  such  a  tendency.     Su- 
preme Ct.,  Sp.  T.,  1860,  Byass  a.  Sullivan,  21  How.  Pr.,  50. 

9.  Since  the  act  of  1850  (Laws  of  1850,  197,  ch.  123,  §  3), — providing 
that  "  every  person  who  shall  vend  any  goods,  <fec.,  having  thereon  any 
forged  or  counterfeited  stamps  or  labels,  imitating,  resembling,  or  pur- 
porting to  be  the  stamp  or  labels  of  any  mechanic  or  manufacturer, 
knowing  the  same  to  be  forged  or  counterfeited,  and  resembling  or  pur- 
porting to  be  imitations  of  the  stamps  or  labels  of  such  mechanic  or 
manufacturer,  without  disclosing  the  fact  to  the  purchaser,  shall,  upon 
conviction,  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished," 
— the  defendant,  in  an  action  for  infringement  of  trade-mark,  cannot 
be  compelled  to  testify  as  to  whether  he  has  used  labels  like  the  plain- 
tiff's, or  whether  there  were  on  any  of  his  bottles  labels  like  those  of 
the  plaintiff,  or  whether  he  has  put  a  different  article  from  the  plain- 
tiff's into  bottles  and  labelled  them  with  labels  like  the  plaintiff's ;  for 
affirmative  answers  to  such  questions  might,  in  connection  with  other 
testimony,  tend  directly  to  convict  him  of  vending  bottles,  <fec.,  with 
counterfeit  labels.     Ib.    . 

10.  He  is  not,  however,  privileged  from  answering  whether  he  has  sold 
an  article  different  from  plaintiff's,  as  and  for  the  plaintiff's,  for  so  sell- 
ing is  not  made  a  crime  or  misdemeanor.     Ib. 

11.  Chapter  6  of  title  12  of  the  Code, — regulating  the  cases  in  which 
parties  may  be  compelled  to  testify, — in  so  far  as  it  conflicts  or  is  in- 
consistent with  ch.  462  of  the  Laws  of  1847,  repeals  the  latter.     (Code, 
§§  468,  471.)     If,  by  any  construction  of  this  act  of  1847,  one  party 
could  be  compelled  by  the  adverse  party  to  make  an  affidavit  or  depo- 
sition before  a  judge,  to  be  used  on  a  motion  pending  elsewhere,  then 
section  389  of  the  Code  repeals  it,  quoad  hoc,  because,  thus  construed, 
it  authorizes  what  the  Code  expressly  prohibits.     W.  Y.  Superior  Ct., 
1862,  Palmer  a.  Adams,  22  How.  Pr.,  375. 

12.  Section  3  of  the  act  in  relation  to  the  Superior  Court  and  Court  of 
Common  Pleas  of  the  city  of  New  York  (Laws  of  1840,  ch.  276,  222), 
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— •which  declares  that  "  where  there  shall  be  a  motion  or  proceeding 
in  the  said  court,  in  which  it  shall  be  necessary  for  either  party  to  have 
the  deposition  of  any  witness,  who  may  be  within  the  jurisdiction  of 
said  court,  and  who  shall  have  refused  to  make  his  deposition  volun- 
tarily, the  said  court  may  issue  a  summons  requiring  such  witness  to 
attend  before  a  judge  thereof  to  make  his  said  deposition ;  and  obe- 
dience to  such  summons  may  be  enforced  as  in  case  of  a  subpo3na 
issued  by  said  court," — is  not  prospective  in  such  sense  that  it  will 
embrace  as  a  witness,  within  the  meaning  of  its  provisions,  a  party  to 
an  action ;  parties  being  under  disability  at  the  time  of  its  passage,  but 
subsequently  exempted  from  such  disability.  The  section  of  the  Code 
which  was  enacted  to  make  parties  competent  as  witnesses  on  a  trial, 
does  not  compel  a  party  to  submit  to  make  a  deposition  for  the  adverse 
party,  under  the  act  of  1840,  to  be  used  on  a  motion.  Ib.  Compare 
section  401  of  the  Code  of  Pro.,  as  amended  by  Act  of  April  23, 1862. 

13.  The  production  of  documents  in  the  hands  of  counsel  can  be  resisted 
only  when  a  controversy  exists,  or  is  anticipated  between  parties,  in 
relation  to  the  subject  on  which  communications  were  made  to  counsel, 
on  the  documents  intrusted  to  him.     N.  Y.  Superior  Cl,  Sp.  T.,  1861, 
Peck  a.  Williams,  Ante,  68. 

14.  An  exception  to  the  rule,  as  to  privileged  communications,  exists 
only  in  cases  of  crimes  strictly  so  called.     Ib. 

DEPOSITION. 


THE    END. 
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